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Fbbdbbiok   Klotz,    Appellant,    v.    Obvillb    Jamis,    jw    1 

Sheriff.*  m  251 

Eritaieet  Praetleet  hakmt^imb  bbbob.  Where  plaintiff  seeks  to 
2  reooyer  property  beoaase  he  bought  it  of  an  attachment  defend- 
8  ant  before  it  was  attached,  and  it  is  one  defense  that  the  purohasa 
was  in  bad  faith  and  the  Jary  so  finds,  it  is  harmless  error  to 
admit  the  retam  on  the  writ  which  tends  to  show  that  the  attach- 
ment leyy  was  defective.  The  rights  of  plaintiff  do  not  depend 
on  whether  the  levy  was  good  or  bad. 

Same,    And  so  of  submitting  the  question  whether  the  notice  to 
release  served*  was  suflELoient. 

Oboss-ezamination.    When  the  original  owner  gives  evidence  in  an 
1    action  involving  fraud,  which   tends   to   show   good   faith   in 
sale,  it  is  proper  to  allow  full  cross-examination  on  all  circum- 
stances bearing  on  good  faith. 

*Tb6  flsures  on  the  left  of  the  syllabi  refer  to  oorresponding  figures  plaoed  on  the 
margin  of  the  oase  at  the  plaoe  where  the  point  of  the  syllabas  Is  deoided. 

Vol.  96  Ia-1  (1) 
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Imfbaghhent.    The  evidence  of  such  a  witness  on  supplemental 
6    examination  may  be  used  where  the  stenographer  who  took  it  tes- 
tifies that  he  took  his  testimony  correctly,  that  he  reduced  it  to 
writing  and  that  he  could  state  the  testimony  as  then  given,  and 
is  then  allowed  to  examine  the  notes  and  state  the  testimony. 

Competency.  It  is  not  prejudicial  error  that  testimony  as  to 
iu.  by  incompetent  witnesses  when  an  opportunity  to 
le  was  given. 

,    That  a  money  Judgment  in  replevin,  includes  prop- 
9n  under  the  writ,  cannot  be  first  urged  on  appeal. 

Irror*    That  the  court  erred  in  rendering  Judgment 
for  defendant,  is  too  general. 

Appeal  from  Buena  Vista  District  Court. — Hon.  Lot 
Thomas,  Judge. 

Thuesday,  Ootobee  17, 1895. 

Action  for  the  recovery  of  specific  personal  prop- 
erty. Judgment  for  defendant,  and  the  plaintiff 
appealed. — Affirmed. 

C.  A.  Irwin  for  appellant. 

Mack  dk  Deland  and  A.  D.  Bailie  for  appellee. 

Granger,  J. — I.  The  defendant  is  fiheriff  of 
Buena  Visto  county,  and  as  such  seized,  by  virtue  of 
certain  writs  of  attachment,  a  sitore  building,  stock  of 
goodte,  and  other  personal  property,  as  belonging  to 
one  Henry  Boese.  The  plaintiff  brings  this  action  to 
recover  the  property,  claiming  to  be  the  owner  by  vir- 
tue of  a  purchase  thereof  from  Boese  before  the  levy 
of  the  attachments.  The  answer  puts  in  issue  the 
validity  of  the  sale,  and  avers  it  to  be  fraudulent,  as  to 
creditors.  The  plaintiff  used  Henry  Boese  as  a  wit- 
ness to  identify  the  bill  of  sale  as  signed  by  him,  which 
is  dated  August  18, 1893;  also,  to  show  that  he  owned 
the  goods  up  to  the  date  of  the  sale  to  the  plaintiff,  and 
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that,  when  the  defendant  came  to  take  the  property 
by  virtue  of  the  writs  of  attachment,  he  told  him 

1  that  he  had  sold  the  proi>erty  to  the  plaintiff. 
On  croee-examination  the  court  permitted  a  full 

examination  into  the  particulars  of  the  transaction  as 
bearing  on  its  bona  fides.  We  think  that  there  was  no 
error  in  the  holding,  in  view  of  thie  evidence  given  on 
the  direct  examination.  The  effect  of  the  direct  exam- 
ination was  to  show,  or  justify  a  conclusion  by  the  jury, 
that  there  had  been  a  valid)  or  good-faith  sale  of  the 
property.  If  so,  it  was  proper,  on  cross-examination, 
to  disclose  the  circumstanees  of  the  transaction,  when 
fraud  was  pleaded. 

II.     The  defendant  offered  in  evidence  the  returns 

of  the  several  writs  by  which  he  held  the  property. 

Plaintiff  objected  to  the  evidence  for  the  reason  that 

the  returns  did  not  show  that  notice  had  been  served 

on  the  attachment  defendant,  or  on  any  i>erson 

2  in  possession  of  the  property.     The  same  ques- 
tion was  presented  in  other  ways,  by  questions 

and  offers  to  show  that  no  such  notice  had  been  served. 
The  returns  were  admitted  in  evidence,  and  the  court 
denied  a  motion  to  strike  the  writs  and  returns  from 
the  evidence  because  of  the  want  of  such  a  notice. 
Plaintiff  complains  of  the  action  of  the  court  in  this 
respect.  Reliance  is  placed  on  Code,  section  2967, 
which  provides  the  mode  of  attachment,  as  follows: 
"By  giving  the  defendant  in  the  action,  if  found  within 
the  county,  and  also  the  i)erson  occupying  or  in  posses- 
sion of  the  property,  if  it  be  in  the  hands  of  a  third 
person,  notice  of  attachments^  Reliance  is  also  placed 
on  authoritiea  like  the  following:  Crawford  v,  Newell^ 
23  Iowa,  453;  Phillips  v.  Germon,  43  Iowa,  101;  First 
Nat  Bank  of  Newton  v.  Jasper  Counhj  Bank,  71  Iowa, 
488  (32  N.  W.  Rep.  400);  Bank  v.  Kellog,  81  Iowa,  124 
(46  N.  W.  Rep.  859);  Commercial  Nat  Bank  v.  Farmers' 
dk  Traders'  Nat  Bank,  82  Iowa,  198,  (47  N.  W.  Rep. 
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1080).  These  authorities  clearly  eustain  the  rule  that  to 
constitate  a  valid  levy,  the  requirement  of  the  statute 
must  be  observed.  But  is  the  rule  applicable  to  this 
case?  The  property  was  in  the  possession  of  the  defend- 
ant by  virtue  of  the  attachments,  whether  legally  so  or 
otherwise.  The  plaintiff^  claim  to  the  possession  is 
not  because  the  possession  of  defendant  was  illegal, 
for  want  of  a  valid  levy  of  the  writs,  but  because  he 
owned  thie  property;  and  his  right  of  recovery  was  a» 
I>erf€tet  and  complete  if  the  levy  had-  been  attendied 
with  a  notice,  as  without  it  His  right  of  action  is  in 
no  way  based  on  a  defective  levy.  The  answer  is  in 
two  divisions^ — the  first  being  based  on  the  fact  of  the 
holding  under  the  writs;  and  the  second  on  allegations 
that  the  plaintiff  is  not  the  owner  of  the  property, 

because  of  fraud  in  the  attempted'  sale  of  it  to 
3         him.    The  jury  returned  a  special  finding  that 

the  sale  was  fraud'ulent.  That  is  a  judicial 
determination  that  he  does  not  own  the  property,  and 
has  no  right  to  the  possession.  If  plaintiff  is  not  the 
owner,  and  hence  has  no  interest  in  the  proi)erty,  he 
is  im  no  position  to  question  the  validity  of  defendant's 
poBBession.  If  he  is  entitled  to  the  possesion  of  the 
property,  it  is  because  he  owns  it,  and  not  because 
d^efennlaait's  possesion  is  illegal.  It  is  for  those  who 
have  rights  in  the  property  to  question  delendant's 
holding.  As  to  the  finding  of  fraud,  it  must  have  been 
the  same,  regardless  of  the  rulings  of  the  court  as  to 
the  notice,  for  the  fact  of  notice  could  in  no  way  affect 
the  conclusion  as  to  fraud.  Inasmuch  as  the  plaintiff 
was  entitled  to  the  possession  of  the  property,  if  he 
owned  it, — ^that  is,  if  the  sale  was  valid, — pegardless  of 
the  validity  of  the  levy,  we  do  not  see  how  the  question 
of  its  validity  was  material,  under  the  issues  presented 
in  the  second  division  of  the  answer.  What  might 
have  been  the  situation  without  the  second  division  of 
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the  answer  and  the  special  finding,  we  need  not  con- 
Bid«er.  The  lecopd  makes  it  conclueiTe  that  the  ruling 
was  without  prejudice,  if  not  technically  correct 

III.  Certain  witnesses  were  used  to  prove  th€ 
value  of  the  stock  of  goods  and  of  the  building.    It  is 

urged  that  they  were  not  shown  competent;  but 

4  we  think  that,  while  in  some  cases  the  showing 
of  knowledge  was  meager,  there  was  no  prej- 
udice, with  an  opportunity  to  cross-examine  and  show 
the  real  value  of  the  testimony. 

IV.  At  an  examination  before  Judge  Thomas, 
some  time  before  the  trial,  Henry  Boese  was  examined, 
and  his  testimony  was  reduced  to  writing,  in  shorb- 
hand,  by  Mrs.  Wedgwood.  Boese  was  also  a  witness 
on  the  trial  of  this  case,  as  we  have  before  noticed,  and 
his  testimony  on  both  examinations  was  as  to  the  sale 

of  this  property.    Mrs.  Wedgwood  was  a  wit- 

5  ness  in  this  case  for  the  defendant,  and  after 
testifying  that  sihe  reduced^  tlie    testimony    of 

Boese  before  Judge  Thomas  to  writing,  and  stating 
that  she  took  the  testimony  correctly,  and  could  state 
his  testimony  as  then  given,  she  was  permitted 
against  objections^  to  examine  the  notes  and  state  his 
testimony.  The  object  was  to  contradict  his  state- 
ments on  the  trial  as  to  the  consideiration  to  him  for 
the  transfer  of  the  property  to  the  plaintiff.  It  is 
urged  that  a  proper  foundation  was  not  laid  to  justify 
the  contradiction.  This  claim  is  likely  based  on 
appellant's  abstract.  The  abstract  by  appellee  shows 
that  on  the  examination  in  this  case  the  attention  of 
the  witness  was  called  to  his  former  examination,  so 
as  to  warrant  the  contradiction. 

V.  A  notice  designed  to  comply  with  the  require- 
ments of  section  1,  chapter  45,  Acts  Twentieth  General 
Assembly,  was  served  on  the  defendant  prior  to  the 
commencement  of  this  action.  The  notice  is  in  the 
record,  and  also  a  stipulation,  made  during  the  trial, 
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that  sxwdi  a  notice  was  served.  The  court  submitted 
to  the  jury  the  question  of  the  suffici^ency  of  the  notice, 
and  the  jury  found  specifically  that  it  was  not  suffi- 
cient It  isi  urged  that  it  was  error  to  submit  such  a 
question — Firsty  because  no  such  question  was  pre- 
sented by  the  pleadings;  and,  second ^  because  if  such 
question  was  presented,  it  was  one  for  the  court.  We 
need  not  determine  either  question,  because  the  service 
of  the  notice  was  but  a  condition  precedent  to  a 

5  liability  of  the  defendant  sheriflf.  It  had  no  other 
purpose.    In  view  of  the  finding  that  the  sale 

was  fraudulent,  had  it  been  conceded  on  the  trial  that 
the  notice  was  sufficient,  the  result  of  the  case  must 
hiave  been  the  same.  The  admitted  evidence  had  no 
bearing  whatever  on  the  question  of  fraud,  and  the 
result,  as  to  the  fraud,  was  not  affected  by  the  rulings. 
The  significance  of  the  si>eeial  finding  of  fraud  in  the 
sale  is  such  that  there  can  be  no  reversible  error  in  the 
record  unless  error  is  involved  in,  or  affects,  the  pro- 
ceeding leading  to  the  conclusion  of  fraud. 

VI,  After  verdict  the  defendant  elected  to  take 
a  money  judgment  for  the  value  of  his  interest  in  the 
property,  which  was  the  full  value  of  the  property. 
The  court  entered  judgment  for  six  hundred  and  forty- 
two  dollars.  A  building  which  the  jury  assesses  to  be  of 
the  value  of  one  hundred  and  fifteen  dollars  is  included 
in  this  amount.  The  return  of  the  coroner  to  the  writ 
of  replevin  shows  that  the  building  was  not  seized  by 
virtue  of  it.  The  building  then  remained  in  the  pos- 
session of  the  defendiant.  Appellant  says  that  it  was 
error  to  enter  judgmient  for  the  value  of  the 

6  building,  under  such  a  state  of  facts.    If  it  be 
conceded  that  the  position  is  correct,  we  do  not 

see  that  appellant  can  now  take  advantage  of  it.  It 
does  not  appear  that  this  particular  matter  was  called 
to  the  attention  of  the  court  below,  nor  do  we  find  an 
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exception  to  the  judgmeat  which  followed  the  over- 
ruling of  the  motion  for  a  new  trial.  After  the  over- 
ruling of  such  motion,  there  seemed  to  be  no  objection 
to  the  judgment  as  entered.  It  may  further  be  said 
that  no  assignment  of  error  i»  sufficiently  spe- 
7  cific  to  present  the  matter  in  this  court.    The 

general  asisignment  that  "the  court  erred  in 
rendering  judgment  for  the  defendant"  was  directed 
to  the  efitire  judgment.  It  should  point  out  the  very 
error  objected  to,  in  as  specific  a  way  as-  the  cause  will 
allow.    Codie,  section  3207. 

There  is  a  claim  that  some  of  the  inetructions  are 
erroneous,  but  it  seems  to  be  based'  on  appellant's 
abstract.  The  amendment  by  appellee  so  changes  the 
record  that  the  claim  is  not  well  founded.  The  judg- 
ment is  affirmed. 


Hamilton  Brothers,  Appellants,  v.  James  Hartingeb. 

Levy:  Actoal  Cattody,  Where  the  sheriff  in  attaching  a  stock  of 
2  implements  makes  full  inventory,  leaves  the  goods  in  the  build- 
4  ing,  puts  them  in  charge  of  a  bailee  from  whom  he  takes  receipt 
and  whom  he  directs  to  hold  the  property  until  further  order  of 
court,  it  is  a  sufficient  compliance  with  Code,  2967,  which  requires 
the  sheriff  to  take  property  into  his  custody,  if  it  be  capable  of 
manual  delivery,  though  attaching  defendant  had  access  to  the 
building,  was  allowed  to  use  some  of  the  office  furniture  in  it,  and 
through  misapprehension  sold  two  pieces  of  the  machinery  which 
were  left  on  the  outside  of  the  building. 

Notice.    The  notice  required  by  subdivision  1  of  Code,  2967,  to  be 

1    served  on  the  attaching  defendant,  must  be  in  writing  and  it 

$-5    must  not  merely  give  notice  that  the  writ  has  issued  but  also  that 

6  levy  has  been  made. 

Waiver:  estoppel.     Where  plaintiff   has  insisted   on  holding  the 

7  property  of  defendant  under  levy  of  an  attachment  in  spite  of 
the  fact  that  no  written  notice  of  levy  was  served,  H  is  estopped 
to  assert  against  a  counterclaim  for  wrongful  attachment,  that 
defendant  has  waived  Uie  failure  to  notify  by  acquiescence  in  the 
levy  after  notice  by  word  of  mouth. 
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Estoppel:  Practice.    One  cannot  complain  of  an  inBtmotion  which  is 
8    in  harmony  with  one  ofiFered  by  himself. 

Appeal  from   Hardin   District    Court. — ^Hon.    S.    M. 
Wbavbe,  Judge. 

Thursday,  Ootobbb  17, 1895. 

Action  to  recover  four  hundred  and  thirty-seven 
dollars  and  twenty  cents,  with  interest,  on  seven  prom- 
issory notee  executed  by  the  defendant  to  the  plaint- 
iffs. The  action  was  aided  by  attachpient  Defend- 
ant answered,  admitting  the  execution  of  the  note% 
and  sietting  up  a  counterclaim  on  the  attachment  bond, 
alleging  that  the  attachment  was  wrongfully  and 
maliciously  sued  out  and  levied,  to  his  damage  two  hun^ 
dred  dollars.  The  jury  found  specially  that  the  attach- 
ment was  wrongfully,  but  not  maliciously,  sued  out, 
and  two  hundred  dollars  was  allowed  to  the  defendant 
on  his  counterclaim.    Plaintiffs  appeal. — Affirmed. 

A.  M.  Bryson  and  Chas.  L.  Hays  for  appellants. 

C.  E.  Alhrook  for  appellee. 

Given,  C.  J. — ^I.  Plaintiffs  contend  that  there 
was  no  valid  levy  of  the  attachmenit  upon  any  per- 
sonal property,  because  no  written  notice  of  such  levy 
was  given  to  the  defendant,  and  because  the  sheriff 
did  not  take  any  of  said  proi)erty  into  bis  custody,  and 
therefore  the  plaintiffs  are  not  liable  to  the  defendant 
in  damages  for  what  was  done  to  said  i)ersonal  prop- 
erty. The  sherifiTs  return  on  the  attachment  shows  that 
on  the  third  day  of  February,  1894,  the  writ  came  into 

his  hands  and  that  on  the  same  day  he  attached 
1  certain  real  estate  described,  "by  giving  the 

defendant  personal  notice  of  said  levy,  as  shown 
by    exhibit    A,    hereto    attached:    ^Exhibit    A.    To 
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James  Hartinger,  Defendant:  You  are  hereby  noti- 
fied that  on  the  third  day  of  February,  1894,  a  writ  of 
atlaehment  was  issued  from  the  office  of  the  clerk  of 
the  district  court  of  Hardin  county,  Iowa,  in  the 
above-entitled  cause;  and  by  virtue  thereof  I  did  on 
the  third  day  of  February,  1894,  levy  upon  the  follow- 
ing described  real  estate,  to- wit:  The  west  J 
of  aoutheaet  i  of  section  21-88-21,  in  Hardin 
county,  state  of  Iowa,  as  your  property,  by 
making  entry  thereof  on  page  167  of  the  Incumbrance 
Book  of  eaid'  county/  Jno.  T.  Boylan,  Sheriff/'  The 
return  further  showsi  that  on  the  fifth  day  of  February, 
1894,  "I  further  served  the  same,  by  attaching,  as  the 
property  of  the  defendant,  the  personal  prop- 
erty as  shown  in  Exhibit  B,  hereto  attached,  and 
made  a  part  hereof:  ^Exhibit  B.  Sheriff's  inventory 
on  attachment:  One  Globe  windmill;  1  one-hole  com- 
sheller;  1  Shoudy  windmill  attachment;  4  barrels  and 
casks  of  machine  oil,  jwirt  full;  1  Charles  City  Seeder; 
4  walking  plows;  3  Walton;  1  Weir;  3  Peoria  seeders; 

1  Caskadden  feedmdll;  1  pair  aleds;  1  Norwegian  disk 
harrow;  1  Walton  72-tooth  harrow;  1  Evans  72-tooth 
harrow;  2  pump  heads  and  box  pump  repairs;  1  box 
sections  and  rivets;  4  cans  machine  oil;  2  dozen  boxes 
of  axle  grease;  1  Alpine  office  safe;  1  office  table;  1 
letter  box;  1  office  stove;  3  sleighs  (said  to  be  commis- 
sion); 1  etrawstacker  (Newark  Machine  Co.)' "  On  the 
fourth  day  of  May,  1894,  the  sheriff  made  the  following 
amendment  to  his  return:  "Comes  now  Jno.  T.  Boy- 
Ian,  sheriff  of  said  county,  and  makes,  this  amended 
return  of  his  doings  undfer  the  writ  of  attachment  in 

this  cause,  under  the  direction  of  the  court;  and 

2  do  further  certify  and  return  that  on  the  fifth 
day  of  February,  1894,  I  entered  upon  the  prem- 
ises of  the  defendant,  James  Hartinger,  at  Alden, 
Iowa,  being  his  place  of  business  in  the  sale  of  farm 
machinery,  agricultural  implements,  etc.,  andi  informed 
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him  that  I  had  a  writ  of  attachment  against  him  in 
favor  of  the  plaintiff,  and  that  by  virtue  thereof  I 
levied  and  do  levy  on  his  *stock  of  implements  and 
machinery  of  every  nature  and  description,  pumps  and 
everything  of  every  kind,  stock  of  all  kinds,'  all  of 
which  property  was  then  and  there  present.  I  gave 
him  personal  notice,  by  word  of  mouth,  of  said  levy 
and  informed  him  that  I  would  place  the  same  -in  the 
handis  of  hia  son,  diaries  Hartinger,  a  man  of  lawful 
age,  as  my  bailee.  That  I  did  not  remove  any  of  the 
said  stock  from  the  building  in  which  the  said  James 
Hartinger  was  doing  business,  but  placed  the  same  in 
the  possession  of  said  Charles  Hartinger  as  bailee,  and 
so  informed  said  defendant,  to  which  he  a/ssented;  and 
I  now  hold  the  levy  on  said  personal  property  through 
my  said  bailee,  who  receipted  to  me  for  all  of  said 
goods,  which  receipt  I  still  hold.  That  I  found  said 
James  Hartinger  in  the  possession  of  said  personal 
property  so  levied  upon,  and  not  only  gave  him  notice 
that  I  would  make  said  levy,  but  by  word  of  mouth,  in 

his  presence  and  hearing,  that  I  had  made  said 
3  levy.     May  4th,  1894.    Jno.  T.  Boylan,  Sheriflf.'^ 

In  addition  to  what  appears  in  his  return,  the 
sheriff  testifies  that  after  having  informed  the  defend- 
ant of  the  attachment,  and  notified  him  that  he  took 
possession  of  the  pi'operty  under  the  attachment,  he 
went  around  and  made  a  memorandum  of  the  proi)erty 
from  which  Exhibit  B  was  afterwards  made,  and  then 
and  there  turned  the  property  over  to  Charles  Hart- 
inger, and  tpok  his  receipt  therefor,  and  directed 
Chairles  that  "he  must  hold  that  property,  and  every 
particle  of  it,  until  order  of  the  court."  The  defendant 
then  delivered  to  Charles  a  key  to  the  building,  and 
Charles  remained  in  control  of  the  goods  in  the  build- 
ing where  they  were  up  to  the  time  of  the  trial.  The 
defendant  kept  another  key  by  which  he  had  access  to 
the  building,  and,  with  the  permission  of  Charles,  he 
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sometimes  used  the  oflSce,  the  safe,  table  and  stove 
therein.  It  appears  that  the  articles  enumerated  in 
exhibit  B  did  not  include  all  the  property  which  the 
defendant  had  in  his  establishment.  There  was  some 
four  hundred  dollars  worth  of  twine,  and  one  hundred 
dollars  worth  of  mower  guards,  and  other  articles.  After 
the  levy  the  defendant  sold  two  harrows  that  were  out- 
side of  the  building,  on  the  platform,  under  the  belief 
that  they  were  not  included  in  the  levy. 

II,  Subdivision  2  of  section  2967  of  the  Ood€ 
provides  that,  "if  the  property  is  capable  of  manual 
delivery,  the  sheriff  must  take  it  into  his  custody,  if  it 

can  be  found."  This  property  was  capable  of 
4  manual  delivery,  and  was  found.    The  right  to 

possession  and  custody  unquestionably  passed 
to  the  sheriff  the  moment  he  levied  the  attachment. 
It  is  true  that  he  might  have  removed  the  goods,  and 
held  them  in  his  individual  control;  but,  instead  of 
incurring  that  cost,  he  pursued  the  more  usual  practice 
of  retaining  the  goods  in  his  custody  through  one 
whom  he  selected  to  take  &ui)ervision  thereof  for  him, 
in  the  place  where  they  were.  That  the  defendant  was 
£]lowed  access  to  the  office,  and  to  use  the  safe,  stove, 
and  table  therein,  and  that,  because  of  a  misunder- 
standing as  to  what  was  levied  upon,  he  sold  two  of 
the  harrows,  certainly  did  not  divest  the  sheriff  of  his 
custody  of  the  other  goods  levied  upon.  None  of  the 
cases  cited  by  appellants  on  this  question  are  in  point, 
as  the  facts  are  materially  different.  This  mode  of 
taking  and  holding  custody  of  attached  property  has 
been  too  often  approved  to  require  citation  of  authori- 
ties. It  seems  to  us  entirely  clear  that,  so  far  as  cus- 
tody is»  concerned,  the  levy  was  legal. 

III.  Subdivision  1  of  section  2967  of  the  CJode 
requires  that  "notice  of  attachment"  be  given  to  the 
defendant,  if  found  in  the  county.  In  First  Nat.  Bank 
of  Newton  v.  Jasper  Co.  Bank,  71  Iowa,  487  (32  N.  W. 
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Eep.  400),  it  is  held  that  this  "direction  extends  to  the 
levies  upon  all  property  subject  to  attachment."  Sub- 
division 3  of  said  section  provides  that  "stock  in  a 
company  is  attached  by  notifying  the  president"  In 
Moore  v.  Opera-House  Co.,  81  Iowa,  46  (46  N.  W.  Bep. 
750),  it  is  held  that,  "until  the  notice  required  by  this 
provision  of  the  law  is  given,  no  valid  levy  can 

5  be  said  to  be  made.*'  It  is  further  said:  "This 
notice  implies  more  than  a  mere  verbal  declara- 
tion of  the  oflScer  holding  the  writ.  It  should  be  a 
notice  in  writing."  It  will  be  observed  that  the  Ian- 
gua^  of  said  subdiivisions  is  the  same  as  to  notice, 
neither  specifying  the  kind  of  notice.  We  see  no  rea- 
son why  the  same  rule  should  not  apply  to  levies  of 
attachments  undser  either;  therefore,  hold  that  written 
notice  is  required  in  all  cases.    See,  also,  Bank  v.  Kel- 

log,   81  Iowa,  125  (46  N.  W.  Rep.  859).     The 

6  notice  required  is  "notice  of  attachment,"    We 
have  seen  that  in  this  case  written  "notice  of 

attachment"  and  of  the  levy  upon  the  real  estate  was 
given  to  the  defendiant  If  "notice  of  attachment" 
means  sdmply  notice  of  its  issuance,  then  defendant 
had  the  written  notice  required;  but,  if  it  means  also 
notice  of  the  levy,  then  he  did  not  have  the  written 
notice  of  the  levy  on  said  personal  property.  We  think 
the  notice  contemplated'  is  of  the  levy,  and  therefore 
the  levy  upon  said  personal  property  was  not  valid, 
because  no  written  notice  of  said  levy  was  given  to  the 
defendant. 

IV.  We  have  seen  that  by  the  issuing  of  their 
attachments,  the  plaintiffs  caused  this  personal  prop- 
erty to  be  seized,  and  held  from  the  defendant  there- 
under, from  the  fifth  day  of  February,  1894,  to  the  trial 
of  this  cause.  It  is  evid'ent  that  both  parties^  with  full 
knowledge  of  all  the  facts,  acquiesced  in  the  levy  as  a 
valid  levy;  and  the  question  presented  is  whether  the 
plaintiffs  should  now  be  heard  to  question  the  validity 
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of  that  levy  because  the  sheriflf  failed  to  give  the 
dsefendlant  ivritten  notice  thereof.  The  notice  required 
is  for  the  benefit  of  the  defendant  He  having  notice 
thereof,  and  having  acquiesced  in  the  levy  as  valid, 
and  permitted  the  property  to  be  taken  and  held 
under  it,  may  well  be  presumed'  to  have  waived  notice 
in  writing.      In  executing  the  attachment,  the  sheriflf 

acted!  for  the  plaintiflFs,  and  for  them  took  and 
7  held)  the  property  without  written  notice.  Surely 

the  plaintiffisi  should  not  now  be  heard  to  plead 
this  omission  of  their  agent,  which  the  defendant  has 
waived,  as  a  defense  for  wrongfully  suing  out  the 
attachment,  and  seizing  and  detaining  the  property 
from  the  defendant.  In  Bank  v,  Kellog^  supra,  the 
action  was  upon  a  promissory  note  and  a  counterclaim 
that  the  attachment  was  wrongfully  sued  out  The  levy 
was  npon  land,  and  this  court  held  that  the  district 
court  correctly  excludied  evidence  tending  to  support 
the  counterclaim,  because  it  was  not  shown  in  the  rec- 
wd  that  notice  of  the  levy  was  given  to  the  def  endiant 
It  does  not  appear  that  an  estoppel  was  claimed  in 
that  case  against  the  plaintifEs,  nor  that  there  were 
facts  upon  which  to  claim  it  It  does  not  appear,  as 
in  this  case,  that  the  defendant  had  actual  notice  of 
the  attachmient  and  levy,  and!  acquieisced  in  the  levy  as 
valid.  Neither  does  it  appear,  as  in  this  case,  that  the 
plaintiffs  jmrsisted  in  maintaining  the  levy  as  valid, 
and  in  holding  the  property  levied  upon  from  the 
defendant  under  it.  The  question  considered  in  that 
case,  so  far  as  relates  to  this  inquiry,  was  whether 
notice  is  required,  and  it  was  held  that  it  is.  We  think 
the  plaintiffs  should  be  held  to  be  estopped  from  now 
setting  up  a  want  of  written  notice  of  the  levy  on  said 
personal  property  as  a  defense  to  dtefendant's  counter- 
claim. 
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V.  Plaintiflfs  complain  of  the  following  part  of  the 
ninth  paragraph  of  the  charge:  "If  you  find  that  the 
attachment  was  wrongfully  sued  out,  and  that  defend- 
ant has  sustained  injury  thereby,  he  will  be  entitled  to 
recover  what  are  known  as  ^actual  damages/  if  any 
have  been  suiBfered.  Actual  damages  in  this  case  sure 
(1)  the  depreciation,  if  any,  in  the  market  value  of 
property  levied  upon  by  reason  of  the  defendant's  being 
thereby  deprived  of  his  control  over  them;  (2)  the 
value,  if  anything,  of  the  use  of  said  property  levied 
upon  during  the  time  it  has  been  in  custody  of  the 
sheriff  or  his  bailee;  (3)  the  loss  of  employment  by 
defendant,  if  any,  occasioned  by  the  seizure  of  said 
property."  They  contend  that  the  defendant  failed  to 
allege  that  he  sustained  damage  by  reason  of  the 
depreciation  in  value  of  the  property,  or  that  such 
damage  was  unpaid,  aad  that  there  is  no  evidence  of 
any  loss  of  property  nor  of  effort  to  obtain  employment 

and  that,  therefore,  these  elements  of  damage 
8  should  not  have  been  submitted  to  the  jury.    We 

think  there  was  both  allegations  and  evidence 
to  support  the  instructions^  and  plaintiff's  counsel 
must  have  so  thought,  for  it  appears  that  an  instruc- 
tion was  asked  by  plaintiffs  as  follows:  "If  you  find 
that  the  attachment  was  in  fact  wrongfully  sued  out, 
and  that  the  levy  was  in  fact  made  on  the  personal 
property,  the  measure  of  damages  for  the  wrongful 
suing  out  of  the  writ  will  be  the  actual  depreciation  in 
the  value  of  the  property  by  reason  of  any  failure  to 
make  sales  because  of  the  levy,  if  any,  and  loss  of  use 
of  property,  if  any,  and  the  loss  of  employment  by  the 
defendant,  if  any;  but  you  are  not  to  consider,  as  ele- 
ments of  damage,  any  testimony  of  loss  by  reason  of 
inability  to  carry  on  his  business,  except  as  above,  nor 
any  loss  of  rental  for  his  building."  The  instruction 
given  is  in  harmony  with  that  asked,  and  surely,  hav- 
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ing  aaked'  this  instruction,  the  pladntiflfs  should  not 
now  be  heard  to  complain  of  the  one  given. 

We  find  no  error  in  the  record,  and  the  judgment 
of  the  district  court  is  affirmed. 


I  96      15 

MuBBAY  PiSHBB,  a  Minor,  by  His  Guardian,  William    m~T5 

Bbadley,  v.  H.  L.  Chaffee,  et  aLy  Defendants,  ^^   ^^ 

RoBEBT  Pullebton,  Appellant.  *"«_«. 

Appeal  of  One  Defendant.  Where,  after  judgment  against  a  principal 
and  two  sureties  on  a  bond,  one  of  the  sureties  alone  appeals, 
without  serving  notice  of  appeal  on  his  cosureties,  the  appeal 
will  be  dismissed.    See  Ash  «.  Ash,  90  Iowa.  229. 

Appeal  from  Polk  District  Court. — Hon.  W.  P.  Con- 
bad,  Judge. 

Thubsday,  Ootobeb  17, 1895. 

Action  on  a  guardaan's  bond.  From  a  judgment 
against  all  defendants,  the  diefendant  Fullerton  alone 
appeals. — Dismissed. 

Berry  hill  &  Henry  for  appellant. 

W.  Q.  Harvison  for  appellee. 

Kinne,  J. — ^I.  Appellee  files  a  motion  to  dismiss 
the  appeal  because  no  notice  was  served  by  appellant 
Fullerton  ui)on  either  of  his  cod?efendants.  As  we 
have  reached  the  conclusion  that  this  motion  must  be 
sustained,  we  shall  only  set  out  the  facts  upon  which 
said  motion  is  based.  The  petition  allied  the  appoint- 
ment of  the  defendant  Chaffee  as  guardian  of  Murray 
Fisher,  a  minor;  the  execution-of  the  usual  bond  signed 
by  the  diefendants  Fullerton  and  Vertrees  as  sureties; 
the  receipt  by  Chaffee  of  two  thousand  and  forty-seven 
dollars  belonging  to  said  minor,  on  May  15,  1886;  and 
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avers  that  he  has  neglected'  to  account  therefor;  that 
he  has  failed'  to  comply  with  certain  ordere  of  the 
court;  that  he  was  removed,  and  the  present  guardian 
appointed.  Defendants  Fullerton  and  Vertrees,  only,^ 
an«wefr.  They  plead  that  in  February,  1887,  Chaffee, 
as  such  guardian,  filed  his  report,  which  was  duly 
approved  by  the  judge  of  the  court;  that  said  report 
showed  the  receipt  of  two  thousand  dollars  of  plaint- 
iff's money;  and  that  the  same  was  loaned  to  Chaffee  & 
Stark,  upon  the  i)er8onal  note  of  said  firm, without  other 
security;  that  said  money  had  never  been  collected  bj 
Chaffee  a8»  guardian,  and  was  a  valid  claim  against  said 
firm.  Othei'  facts  appear  in  the  record,  but,  for  the 
purposes  of  the  question  presented  by  this  motion,  we 
need)  only  state  that,  after  a  trial  had,  a  judgment  was 
entered  against  all  of  the  defendants,  from  which  Ful- 
lerton alone  appeals.  No  notice  of  the  appeal  was 
served'  by  Fullerton  upon  either  of  his  codefendants. 

II.  Code,  section  3174,  provides:  "A  part  of  sev- 
eral co-parties  may  appeal;  but  in  such  a  case  they 
must  serve  notice  of  the  appeal  upon  all  the  other 
co-parties,  and  file  the  proof  thereof  with  the  clerk  of 
the  supreme  court."  It  has  been  held  that  a  failure 
to  serve  the  notice  above  provided^  for  is  not  jurisdic- 
tional, but  the  court  can  consider  such  questions  in 
the  case  as  affect  only  the  rights  and  interests  of  the 
appellant  and  the  adverse  party.  Wright  v,  Mahaffey^ 
76  Iowa,  96  (40  N.  W.  Eep.  112);  Moore  v.  Held,  73  Iowa, 
540  (35  N.  W.  Rep.  623);  Kelloffg  v.  Colby,  83  Iowa,  513 
(49  N.  W.  Rep.  1001);  Soukup  v.  Investment  Co.,  84  Iowa, 
448  (51  N.  W.  Rep.  167);  Day  v.  Insurance  Co,,  77  Iowa, 
343  (42  N.  W.  Rep.  312);  Payne  v.  Eaubinek,  82  Iowa, 
587  (48  N.  W.  Rep.  995);  Wolfe  v.  Jaffray,  88  Iowa,  358 
(55  N.  W.  Rep.  91);  Ash  v.  Ash,  90  Iowa,  229  (57  N.  W. 
Rep.  862);  Chase  v.  Christenson,  92  Iowa,  405  (60  N.  W. 
Rep.  640).  The  same  doctrine  is  found  in  many  other 
cases.    The  test  is,  can  this  court  vacate,  modify,  or 
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reverse  the  judgment  in  this  case  without  in  any  way 
prejudicing  or  affecting  the  rights  of  the  other  defend- 
ants? Chaffee  is,  of  course,  primarily  liablei  in  any 
event,  and  will  not  be  affected  by  any  reversal  or  modi- 
fication; of  the  judgment  in  this  court.  Vertrees  is  a 
cosurety  with  Fullerton  on  the  bond.  Vertrees  does 
not  appeal.  Fullerton  does,  but  serves  no  notice  on 
Vertrees.  Now,  if  Vertrees  should  pay  the  judgment 
in  full,  he  would  have  a  right  of  action  against  Fuller- 
ton,  Mb  cosurety,  for  contribution.  But  suppose  this 
court  ahould  reverse  the  judgment  as  to  Fullerton, 
should  hold  him  not  liable  in  the  action;  would  tmch 
a  reversal  be  without  prejudice  to  the  rights  of  Ver- 
trees? If  Vertrees  paid  the  judgment,  could  he  still 
have  recourse  against  Fullerton  for  one-half  thereof? 
It  seems  to  us  that  any  modification  or  reversal  we  may 
make  of  this  judgment  may  affect  the  rights  of  Ver- 
trees, and  work  a  prejudice  thereto.  We  ought  not, 
therefore,  to  consider  this  appeal,  in  the  absence  of 
service  of  notice  upon  Vertreea  The  motion  is  sus- 
tained, and  the  appeal  dismissed. 


M     17 

Cora  M.  Wintbb  v.  John  Piphbb  &  Company  and    £  m 
John  Piphbb,  Appellants. 

Partnership.    For  ooDvenience.  P.  carried  on  a  busiDess  nnder  the    |iao  a^ 

1  name  of  P.  &  Co.  He  had  a  contract  with  plaintiff's  hasband 
that  the  latter  should  act  as  manager  of  the  business,  that  P. 
should  control  it  and  direct  said  manager,  who  should  be  com- 

2  pensated  by  receipt  of  one-half  of  the  net  profits,  nothing  being 
said  about  sharing  losses.  Said  manager,  without  the  knowledge 
of  P.  made  a  note  to  plaintiff,  signing  thereto  the  name  of  P.  ft 
Co.,  by  himself  as  manager.    Plaintiff  knew  that  her  husband 

8    was  allowed  to  draw  but  a  limited  sum  monthly.    Held,  there 

4  was  no  partnership  inter  se,  that  plaintiff  cannot  recover 
against  P.  without  proof  that  she  was  ignorant  of  the  provisions 

5  of  said  contract  or  proof  that  she  was  induced  to  believe  by 
defendant's  acts  that  a  partnership  existed. 

Vol,  96  la— 2 
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Appeal  from  Cass  District  Court.— Ro^.  Waltbe  I. 
Smith,  Judge. 

Thuebday,  Ootobee  17, 1895. 

Action  on  a  promissory  note.  Trial  by  the  court 
Judgment  for  the  plaintiflf.  Defendants  api)eal.— 
Beversed. 

J.  C.  Bryant  and  De  Lano  &  Meredith  for  appel- 
lants. 

F.  J.  Macomher  and  Willard  &  Willard  for  appel- 
lee. 

Rothrock,  J. — ^The  promissory  note  upon  which 
the  action  was  brought  is  for  one  hundred  and 
eighty-two  dollars,  datedi  January  11,  1890,  payable 
at  the  bank  of  Griswold  sixty  days  after  date.  It  is 
signed  as  follows:  "John  Pipher  &  Co.,  per  S. 
Winter,  Mgr."  It  is  alleged  in  the  petition  that  John 
Pipher  &  Co.  is  a  partnenship  in  the  drug  business  at 
the  town  of  Griswold,  in  CJass  county,  and  that  John 
Pipher  and  Winter  are  the  individual  members 
of  the  firm.  The  defendants,  John  Pipher  &  Co.  and 
John  Pipher,  ansiwered  by  denying  that  any  -oartner- 
ship  at  any  time  existed  between  John  Pipher  and 
Winter,  and  denying  that  John  Pipher  is  in  any 
manner  liable  upon  said  note,  because  he  never  exe- 
cuted the  same,  and  that  Winter,  who  wrote  the  signa- 
tures thereto,  was  not  his  partner,  but  a  mere  hired 
employe,  who  had  no  authority  to  bind  him  by  any 
such  an  obligation.  This  is  the  issue  which  was  tried 
in  the  court  below;  the  contention  being,  in  behalf  of 
the  plaintiff,  that  there  was  a  partnership  as  alleged, 
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and^  on  behalf  of  the  defendant,  that  there  was  no  part- 
nership. And  it  is  proi>er  to  state  here,  that  the  dis- 
trict court  was  fully  authorized  by  the  evidence  to  find 
that,  if  there  wb&  a  partnership  as  to  third  i)ersonB, 
the  note  being  for  money  borrowed',  which  went  into 
the  busdnesfiy  Pipher  would  be  liable  on  the  note. 

The  main  contention  arises  upon  a  written  con- 
tract entered  into  by  Pipher  and  Winter.  This  con- 
tract is  quite  lengthy,  but,  as  we  think  the  rights  of 
the  imrties  are  mainly  controlled  by  its  provisions,  it 
appears  to  be  necessary  to  set  it  out  in 
1  full.    It  is  as  follows:    "This  article  of  agree- 

ment, made  and  entered  into  this  thirtieth  daj^ 
of  Novembefr,  1887,  between  John  Pipher,  party  of  the 
first  part,  and  W.  Stanton  Winter,  party  of  the  second 
part,  witnesseth:  That  the  party  of  the  first  part 
hereby  agrees  to  deliver  into  the  possession  of  the 
party  of  the  second  part  his  stock  of  drugs,  etc^  now 
contained  in  the  building  situated  on  lot  No.  15,  block 
8,  in  the  town  of  Griswold,  Iowa,  which  the  party  of 
the  second  part,  for  the  compensation  hereafter  named 
agrees  to  manage.  The  party  of  the  first  part  agrees, 
after  the  inventory  of  the  stock  has  been  made,  to  order 
and  pay  for  any  goods  that  may  be  necessary  to  make 
a  good  full  stock  for  the  Griswold  trade.  He  further 
agrees  that  the  party  of  the  second  part  shall  have 
the  use  of  all  the  second  story,  except  that  part  occu- 
pied by  Dr.  J.  B.  Martin,  in  the  building  in  which  the 
said  stock  is  contained*  The  party  of  the  first  part 
further  agrees  that  the  party  of  the  second  part  shall 
receive  for  his  services  one-half  of  the  net  profits  of 
the  business,  said  profits  to  be  determined  as  hereafter 
provided.  The  party  of  the  second  part  hereby  agrees 
to  take  said  stock,  and  manage  it  in  a  faithful  manner 
and  to  the  best  of  his  ability,  for  the  compensation 
hereinbefore  mentioned,  to-wit,  one-half  of  the  net  prof- 
its of  the  business.    The  net  profits  to  be  determined 
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OB  follows:  First.  An  inventory  of  the  stock  on  hand^ 
and  the  goodfl  to  be  ordered  to  complete  the  stock,  shall 
te  made  upon  the  taking  effect  of  this  contract,  and 
annually  thereafter.  Second.  Enough  shall  be  added 
to  or  taken  from  the  cash  sales,  and  eollectiO'i»B  for  the 
year  to  make  the  stock  equal  in  value  with  the  last 
annual  inventory.  Third.  All  goods  purchased  shall 
be  paid  for.  Fourth.  John  Pipher  shall  receive  fifteen 
dollars  per  month  rent  for  the  store  building.  Fifth. 
Clerk  hire,  insurance  on  stock,  and  all  incidental 
expenses  shall  be  paid.  Sixth.  The  remainder  after  sub- 
tracting the  sumsi  of  items,  3,  4,  from  item  2,  shall  con- 
rftitute  the  net  profit,  and  shall  be  equally  divided 
between  the  parties.  If  at  any  annual  settlement  the 
stock  shall  be  greater  in  value  than  at  the  last  annual 
settlement,  the  excess  shall  be  charged  to  the  party  of 
the  first  part,  and  taken  from  his  share  of  the  net 
profits.  If  the  stock  is  less  in  value,  the  difference 
shall  be  charged  to  the  party  of  the  second  part,  and 
t?^n  from  his  share  of  the  net  profits.    Neither  party 

shall  draw  from  the  business  more  than  thirty 
2  dollars  of  the  profits  during  any  one  month. 

The  party  of  the  first  part  shall  at  all  times 
exercise  a  controlling  interest  in  the  business  and  the 
party  of  the  second  part  shall  at  all  times  be  subject  to 
the  control  and  under  the  directions  of  the  party  of 
the  first  part  in  all  matters  relating  to  the  business^ 
All  bills  for  goods  purchased^  and  all  expenses  con- 
nected with  the  business,  shall  be  met  with  the  pro- 
ceeds of  the  cash  sales  and  collections.  All  back 
accounts  unpaid  at  the  annual  settlement  shall  be  car- 
ried over  into  the  following  year,  and  no  division  of 
such  accounts  shall  be  made  until  final  settlement, 
when  they  shall  be  equally  divided;  and  no  account 
shall  be  taken  of  the  book  accounts,  in  determining  the 
net  profits  at  the  annual  settlements.  This  agreement 
shall  take  effect  on  March  1st,  1888,  and  continue  ia 
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force  five  years  from  that  date,  unless  sooner  deter- 
mined by  law,  or  as  hereinafter  provided.  Either  party 
may  determine  this  contract  by  giving  to  the  other 
party  ninety  days'  notice  in  writing,  and  at  the  expira- 
tion of  the  notice  an  inventory  shall  be  made  and  a 
settlement  had  as  at  the  usual  annual  settlement, 
except  that  the  book  accounts  shall  be  divided  as  here- 
inbefore provided.  At  the  expiration  of  this  contract, 
either  by  lapse  of  time  or  by  act  of  either  party,  the 
stock  shall  wholly  belong  to  the  party  of  the  first  part 
No  change  in  this  contract  shall  be  binding  unless 
miade  in  writing,  and  signed  by  both  partiea  John 
Pipher.    W.  Stanton  Winter.'' 

A  careful  examination  of  the  provisions  of  the 
contract  fails  to  show  that  if  the  business  should  result 
in  loss,  instead  of  gain.  Winter  should  be  liable  for 
any  part  of  the  loss,  as  between  himself  and  Pipher.  In 
other  words,  if  at  the  conclusion  of  the  joint  venture 
there  should  be  a  loss,  and)  Pipher  should  pay  it,  there 
is  no  stipulation  by  which  he  could  recover  of  Winter 
anything  in  the  way  of  contribution  to  the  loss.  A 
partnership  is  defined  to  be  "a  contract  of  two  or  more 
competent  persons  to  place  their  money,  effects,  labor, 
and  skill,  or  some  or  all  of  them,  in  lawful  commerce 
or  business;,  and  to  divide  the  profit  and  bear  the  loss 
in  certain  proportions."  3  Kent,  Comm.  23.  In  17 
Am.  &  Eng.  Enc.  Law,  834,  it  is  said,  "Participation  in 
the  profits  and  losses  of  a  joint  business  or  undertaking 
affords  the  usual,  and  perhaps  the  most  cogent,  test 
of  the  existence  of  an  intention  to  form  a  partnership." 
We  need  not  cite  the  large  number  of  cases  which  sus^ 
tain    this  proposition.    It    is    true    that    there    are 

cases  which  hold  that  a  community  of  interest 
8  in  promts  is  sufllcient  to  constitute  a  partnership. 

But  this  court  is  committed  to  the  doctrine  that 
there  must  be  a  sharing  of  the  losses.  In  Buddick  v. 
Otis,  33  Iowa,  402,  it  was  said  that  "No  doctrine  of  the 
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law  is  better  settled  than  that  a  mere  participation  in 
the  profits  doee  not  constitute  a  partnership  in  respect 
to  the  concern  or  adventure  from  Which  the  profits 
arise/'    Story,  Partn-  sections  540-545.     "In  order  to 
constitute  a  jmrtnership  inte?-  se,  there  must  be  a  shar- 
ing in  the  losses,  as  well  as  the  profits."    See,  also, 
Price  V.  Alexander,  2  G.  Greene,  431;  Williams  v.  Sout- 
ter,  7  Iowa,  445;  Munson  v.  Sears,  12  Iowa,  178;  and 
Holbrook  v.  Oberne,  56  Iowa,  324  (9  N.  W.  Rep.  291).    In 
Vtue  last-named  case  it  was  held  that  an  employe  who 
was  to  receive  a  share  of  the  profits  as  a  part  of  hia 
compensations  for  conducting  the  business  is  not  a 
I)artner.    The  whole  scope  of  this  written   contract 
shows  that  Winter  was  a  mere  manager  or  employe, 
and  the  signatures  to  the  note  indicate  that  he  was  no 
more  than  a  manager.    The  word  "partner"  or  "part- 
nership" is  not  to  be  found  in  the  contract,  and  all  of 
its  provisions  contemplate  payment  or  compensation 
for  services  rendered,  and  the  measure  of  his  compen- 
sation was  to  be  one-half  of  the  profits.    It  is  expressly 
provided  that  "the  party  of  the  first  part  further  agrees 
that  the  party  of  the  second  part  shall  receive  for  his 
services  one-half  of  the  net  profits  of  the  business." 
There  was  evidence  introduced  on  the  trial  which 
showed  that  the  business  was  conducted  in  the  name 
of  John  Pipher  &  Co.  so  that  there  would  be  no  con- 
fusion in  that  busdness  with  other  business   enter- 
prises   carried    on    by    Pipher.    In    the    arguments 
presented    to    this    court    a    great    many    authori- 
ties are  cited  by  the  respective  counsel,  and  it  is  to 
be  conceded  that  the  question  as  to  whether  a  partner- 
ship exists  is  sometimes  exceedingly  diflBicult  to  (Jeter- 
mine,  and  there  is  apparently  much  conflicting  author- 
ity upon  the  subject;  but  adhering  to  the  rule,  which 
has  long  been  established  in  this  state,  that  there  must 
be  community  of  loss,  we  are  relieved  from  reviewing 
or  considering  cases  cited  by  counsel.    And  there  is  no 
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evi^nce  in  the  caae,  as  to  the  manner  of  conducting 
the  business,  which  authorizes  a  finding  that  there  was 
a  partnership  as  between  the  parties. 

11.  The  plaintiflf  is  a  third  party,  and  an  important 
question  to  be  determined  ia,  should  the  defendants  be 

held  to  be  partners  as  to  her?  The  evidence 
4         shows  that  she  \a  the  wife  of  Winter,  and  that 

the  note  in  suit  was  given  without  the  knowl- 
edge of  Pipher.  If  the  acts  and  conduct  of  Pipher  and 
Winter  were  such  bb  to  mislead  the  plaintiff,  and  induce 
her  to  believe  that  a  partnership  existed,  then  Pipher 
might  be  liable.  But  it  was  incumbent  on  the  plaint- 
iff to  show  that  she  acted  in  the  belief  that  they  were 
partners.  Pipher  testified  on  this  subject  as  follows: 
"Some  time  in  September,  1889,  I  received  notice  to 
terminate  the  contract  between  us.  The  notice  was  in 
writing,  and  there  was  a  letter  accompanying  it,  ask- 
ing me  to  come  over  and  talk  the  ma^tter  over.  I  went 
over  soon  after  and  had  a  talk  with  him  and  with  his 
wife.  I  told  the  plaintiff  that  we  had  come  up  there  to 
talk  over  the  business,  because  I  understood  from  Win- 
ter that  she  was  dissatisfied  because  the  thirty  dollars 
per  month  was  not  enough  for  them  to  live  upon.  She 
said  it  was  not  too  much,  of  course,  but  that  they  could 
get  along  on  it,  only  she  wanted  to  go  back  to  Ohio  to 
visit,  and  Winter  could  not  furnish  her  the  money.  I 
said  to  her  that  Winter  could  go  out  and  get  fifty  or 
sixty  dollars  i>er  month,  and  they  would  have  more 
money  to  spend,  but  I  thought  it  best  to  receive  lees, 
and  have  something  accumulating.  I  told  her  I  would 
sell  him  an  interest  in  the  business  just  as  soon  as  he 
had  something  ahead,  so  that  he  could  buy  an  interest, 
and  that  I  did  not  want  to  run  the  business  myself. 
She  seemed  to  understand  that  they  were  to  draw  but 
thirty  dollars  per  month,  and  made  no  claim  that  her 
husband  was  a  partner  in  the  business.    She  expressed 
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no  surprise  when  I  spoke  of  their  being*entitled  to  only 
thirty  dollars  per  month,  and  did  not  say  that  she  had 
no  previous  knowledge  of  the  terms  of  the  contract 
She  did  not  claim  that  her  husband  had  any  interest  in 
the  business.  The  contract  between  us  wa«  in  dupli- 
cate, and  we  each  held  one  of  the  dupKcates/'  There 
is  no  evidence  in  conflict  with  this.  In  Brown  v.  Rains, 
53  Iowa,  81  (4  N.  W.  Rep.  867),  it  is  said,  "A  peieon  can 
be  held  as  partner,  where  he  is  not  a  partner,  only 

when  his  conduct  has  been  such  as  to  mislead 
6  creditors,  and    estop    him   from   showing   the 

truth."  In  the  absence  of  some  evidence  that 
the  plaintiff  did  not  know  the  terms  of  the  contract 
between  the  parties  to  the  agreement,  or  was  induced 
by  the  acts  and  conduct  of  Pipher  to  believe  that 
there  was  a  partnership  in  fact,  there  can  be  no  recov- 
ery as  against  him.  The  judgment  of  the  district  court 
is  reversed. 


C.  J.  AND  D.  M.  Wyland,  Appellants,  v.  B.  B.  Grif- 
fith, Jr.,  and  W.  W.  Whbblbe. 

PriTileged  Commmiicatioii.    An  attorney  who  drew  up  a  mortgage 

1  securing  several  debts  may  testify  as  to  what  was  then  said  1^ 
8    the  parties  about  applying  the  proceeds  of  the  mortgage  to  one 

of  the  debts  first. 

Blreetloiis  to  Apply.    Directions  given  by  a  mortgagor  how  to  apply 
4    the  proceeds  of  a  mortgage,  which  directions  are  given  by  the 

mortgagor  and  after  its  proceeds  have  been  applied,  are  of  no 

avail. 
Praetiee*    Error  in  a  ruling  on  a  motion  to  strike  matter  from  an 

2  answer  is  waived  by  the  subsequent  filing  of  demurrer  to  such 
answer. 

Saicb.    Filing  reply  waives  error  in   ruling    upon   demurrer  to 
2    answer. 

Appeal  from  Shelby   District    Court. — Hon.    N.    W. 
Maoy,  Judge. 

Thursday,  October  17, 1896. 
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Action  at  law  upon  two  promissory  notes. 
Defense,  payment  Trial  to  a  jury.  Verdict  and  judg- 
ment for  defendants,  and  plaintiffs  appeal. — Reversed. 

Smith  &  CuUison  for  appellants. 

Byers  &  Lockwood  for  appellees. 

Deemer,  J. — ^August  22, 1887,  defendants  executed 
to  one  W.  H.  Bowlin,  two  promissory  notes  of  five 
hundred  dollars  each;  one  falling  due  March  1,  1889, 
and  the  other  September  1, 1889.  Defendant  Wheeler 
was  a  surety  on  the  notes.  These  notes  were  after- 
wards transferred  to  plaintiff.  On  the  fourth  of  Octo- 
ber, 1889,  Griffith  being  indebted  to  plaintiffs  upon  a 
note  of  two  thousand  dollars,  and  upon  an  overdraft  of 
five  hundired  and  four  dollars  and  sixty-two  cents,  in 
addition  to  the  ijioteo  in  suit,  executed  to  plaintiffs  a 
chattel  mortgage  uiK>n  his  stock  of  merchandise  to 
secure  the  whole  of  his  indebtedness  to  plaintiff?. 
Oriffith  continued  in  possession  of  the  goods  covered 
by  the  mortgage,  depositing  the  money  received  from 
sales  with  i)laintiffs  until  November  20,  1889,  at  which 
time  plaintiffs  took  possession  of  the  remaining  goodvs, 
and  foreclosed  their  mortgage  thereon  by  sale  on  the 
sixth  day  of  Deoembeir,  1889.  Defendant  Griffith 
^^osited  with  plaintiff,  while  he  held  i)osseseion  of  the 
goods,  the  sum  of  seven  hundred  and  twenty-three  dol- 
lars and  eighty  cents,  and  the  goods  sold  at  the  fore- 
closure sale  for  two  thousand  five  hundred  and  fifty 
dollars.  Plaintiffs  applied  the  money  so  received — 
First  J  in  payment  of  the  overdraft;  secondy  upon  the 
two  thousand  dollar  note;  and  the  remainder,  amount- 
ing to  four  hundred  and  twelve  dollars  and  thirty-six 
cents,  they  credited  upon  the  five  hundred  dollar  note 
first  maturing.  This  suit  was  brought  to  recover  the 
amount  due  on  the  two  five  hundred  dollar  notes.    The 
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defendants  admit  the  execution  and  delivery  of  the 
note,  bat  they  say  that,  when  the  chattel  mort- 
1  gage   before    referred   to    was    given,    it   was 

expressly  agreed  and  understood  between  the 
parties  thereto  that  it  should  stand  as  security — Firsts 
for  the  two  five  hundred  dollar  notes;  and,  second j  for 
the  other  indebtedness  of  defendant  GriflBith, — ^and  that 
the  money  realized  from  the  sale  of  the  mortgaged 
goods,  if  applied  as  agreed,  would  fully  extinguish  the 
two  notes  in  suit;  that  by  virtue  of  these  facts  the  notes 
in  suit  have  been  fully  i>aid.  The  plaintilBfe  first  moved 
to  strike  out  all  allegations  of  the  answer  with  refer- 
ence to  the  agreement  in  regard  to  the  application  of 
the  proceeds  of  the  mortgaged  property,  and  as  to  the 
order  in  which  the  debts  were  to  be  secured.  This 
motion  was  overruled,  and  they  thereupon  demurred 
to  the  answer,  which  demurrer  was  also  overruled. 
They  thereupon  filed  a  reply  denying  each  and  every 
allegation  of  the  answer  inconsistent  with  their  peti- 
tion. The  case  went  to  trial  to  a  jury  on  the  issues 
thus  joined,  and  a  verdict  was  returned"  for  d>efendaiits. 
Plaintiffs  appeal. 

I.  In  various  forms  the  appellants  present  the 
question  as  to  the  validity  of  the  agreement  said  to 
have  been  made  at  the  time  of  the  execution  of  the 
mortgage  with  reference  to  the  order  in  which  the 
debts  secured  by  the  mortgage  were  to  be  paid.  We 
do  not  think  the  question  is  properly  presented,  for 
the  reason  that  plaintiflfs  waived  the  error,  if 
2  any,  in  the  ruling  on  the  motion  to  strike,  by 

filing  a  demurrer  to  the  answer,  and  the  error 
in  the  ruling  on  the  demurrer  by  the  filing  of  a  reply. 
They  did  not  stand  on  either  of  the  pleadings,  but  evi- 
dently concluded  to  take  their  chances  on  the  question 
of  fact  presented.  Having  done  this,  and  suffered 
defeat,  they  are  not  in  position  to  complain  of  the  law^ 


Digitized  by  VjOOQIC 


Oct.  1895]  Wyland  v.  Gmfpith.  27 

as  given  by  the  court.  Benjamin  v.  Vieth,  80  Iowa, 
149  (45  N.  W.  Rep.  731);  Carson,  etc.,  Lumber  Co,  v. 
Knapp,  etc.,  Co.,  80  Iowa,  617  (45  N.  W.  Bep.  544); 
Seippel  V.  Blake,  80  Iowa,  142  (41  N.  W.  Eep.  199),  and 
45  N.  W.  Bep.  728);  Nieukirk  v.  Nieukirk,  84  Iowa,  367 
(51  N.  W.  Rep.  10);  Dodge  v.  Davis,  85  Iowa,  77  (52  N. 
W.  Rep.  2);  Stanhrough  v.  Daniels,  11  Iowa,  561  (42  N. 
W.  Rep.  443). 

II.  Defendants  having  each  testified  to  an  under- 
standing and  agreement  at  the  time  the  mortgage  was 
made  that  the  two  five  hundTed  dollar  notes  should  be 
finat  secured  and  first  paid  from  the  proceeds  of  the 
mortgaged  goods,  the  plaintiffs  called  in  rebuttal  one 
Cyrus  Beard,  Esq.,  an  attorney  at  law,  and  the  jyerson 
who  drew  the  mortgage  and  was  present  at  the  time 
it  is  claimed  the  aforesaid  agreement  was  made,  and 
propounded  certain  questions  to  him  with  reference  to 

whether  such  an  agreement  was  made  or  not. 
3  The  lower  court  sustained  an  objection  to  the 

questions  on  the  ground  that  the  information 
poseeesed.  by  the  attorney  was  privileged.  He  also  sus- 
tained objections  to  questions  propounded  to  one  of 
the  plaintiffs  with  reference  to  who  Beard  was  acting 
for,  and  as  to  who  employed  him  in  this  transaction. 
Witness  Beard  also  testified  as  to  the  relations  he  sus- 
tained towards  plaintiffs  and  defendants,  and  this  was 
stricken  out.  We  think  these  rulings  were  each  and 
all  erroneous.  It  was  certainly  proper  to  show  by 
plaintiff  and  by  the  attorney  himself  what  his  relations 
were  to  the  parties, — ^whether  he  was  an  attorney  for 
either  of  them,  and,  if  so,  for  which.  If  it  were  true 
that  Beard  was  the  attorney  for  defendants,  it  does 
not  follow  that  the  conversation  between  defendants 
and  the  plaintiffs  in  his  i)re(sence,  at  the  time  the  nego- 
tiations were  being  conducted  looking  to  the  execution 
of  the  mortgage,  were  privileged.  The  conversation 
was    not    a    confidential    communication,    properly 
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intrnsted'  to  the  attorney  in  his  professional  cai>acity, 
to  aid  him  in  the  discharge  of  the  duties  of  his  office. 
Indeed,  it  was  not  in  any  sense  a  canfidential  communi- 
cation, if  it  could  be  considered  a  communication  made 
to  him  under  the  statute.  Shaffer  v.  Mink,  60  Iowa, 
754  (14  N.  W.  Rep.  726);  House  v.  House,  61  Mich.  69, 
(27  N.  W.  Rep.  858);  Goodwin  Gas  Stove  CoJs  Appeal 
(Pa.  Sup.)  2  Am.  St.  Rep.  696;  12  Atl.  Rep.  736;  Cady  v. 
Walker,  62  Mich.  157;  Colt  v.  McConnell  {Ind.  Sup.)  19 
N.  E.  Rep.  106;  Griffin  v.  Griffin  (111.)  17  N.  E.  Rep.  782. 
See,  also,  authorities  cited  in  19  Am.  &  Eng.  Enc.  Law,  p. 
189.  Little  is  said  by  counsel  for  appellees  in  support  of 
the  ruling  of  the  district  court.  But  it  is  insisted  that,  if 
the  rulings  were  erroneous,  it  was  error  without  preju- 
dice. In  this  view  we  cannot  concur.  The  testimony 
of  the  witness  Beard  was  taken  by  deposition,  and  we 
have  the  answers  he  made  to  the  questions  propounded. 
His  answers,  if  believed  by  the  jury,  would  tend 
strongly  to  show  that  no  such  agreements  or  under- 
standing as  claimed-  by  the  defendants  was  made  or 
had  between  the  parties.  We  are  very  clearly  of  the 
opinion  that  this  testimony  should  have  been  admitted. 

III.    "Exhibit  D,''  which  was  a  written  notice  given 
by  defendant  Griffith  to  plaintiffs  long  after  the  execu- 
tion of  the  mortgage,  as  to  how  the  proceeds 
4  should    be    applied,    should    not    have    been 

ad!mitted;  as  a  direction  given  by  a  debtor  after 
the  execution  of  a  mortgage,  as  to  the  application  of 
the  proceeds  from  the  mortgaged  goods^  would  be  of  no 
avail.  The  money  so  received  had  already  been 
applied,  and  had  i>aseed  under  the  control  of  plaintiffs 
by  the  execution  of  the  mortgage.  The  error,  if  any 
here,  was  probably  covered  by  the  instructions;  and 
we  refer  to  it  in  view  of  a  retrial,  so  that  our  position 
may  not  be  misunderstood. 
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IV.  Other  questioiiB  are  discussed  by  counsel, 
but,  as  they  will  not  arise  upon  a  retrial,  we  will  not 
consider  them.  For  the  errors  above  pointed  out,  the 
judgment  is  reversed. 


Hattib  p.  Tylbb,  Appellant,  v.  J.  L.    Budd   and 
Andebw  Coulthabd,  Sheriff. 

Fraodulent  Conreyanee*    It  is  claimed  ttiat  a  husband  and  a  father 
each  gave  the  daughter  and  wife  a  sum  of  money  when  she  mar- 

1  ried.  The  wife  invested  this  money  in  a  firm  in  which  she  was 
not  and  her  husband  was  a  partner,  which  money  he  subsequently 
withdrew  from  the  firm.  About  the  time  a  judgment  was  ren- 
dered against  the  husband  she  recorded  a  deed  from  him  to  her. 
There  was  no  evidence  that  the  husband  promised  to  repay  his 
wife.  She  still  claims  to  hold  her  investment  in  saii  firm.  Held^ 
while  the  relation  of  debtor  and  creditor  may  exist  between  the 
husband  and  said  firm,  it  does  not  exist  between  husband  and 
wife  and  if  said  deed  was  made  in  consideration  of  the  sum 
which  he  drew  out  from  said  firm,  it  is  void  against  his  creditors. 

Sams.    The  husband  erected  a  building  on  the  land  which  he  had  so 

2  conveyed  to  his  wife.  He  paid  for  it  in  part  with  lots  belonging 
to  his  wife,  no  contract  being  made  between  husband  and  wife 
about  the  application  of  her  lots.  At  a  subsequent  sale  under 
mechanic's  lien  foreclosure  to  make  the  amount  still  unpaid  on 
said  building,  the  husband  purchased  the  realty  as  trustee  for  his 
wife.  Held,  this  was  merely  a  redemption  by  the  husband,  and 
Tests  no  title  in  the  wife  as  against  his  creditors. 

Mortgaged  pbopbbtt:  salb  on  bxboution.  Where  mortgaged 
8  property  is  bid  in  by  a  judgment  creditor  of  the  mortgagor,  the 
amount  which  should  be  applied  on  the  judgment  is  the  bid 
minus  the  amount  which  the  creditor  deposits  with  the  clerk,  to 
pay  the  mortgage,  under  chapter  117,  Twenty-first  (General 
Assembly. 

Appeal  from  Harrison  District  Court. — Hon.  A.   Van 
Wagenen,  Judge. 

Friday,  October  18,  1895. 

Suit  in  equity  to  reelwain  an  execution  sale  of  cer- 
tain peal  estate  levied  upon  as  the  property  of  one  E.  G, 
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Tyler,  to  remove  a  cloud  upon  plaintiff^s  title  created 
by  a  certain  judgment  in  favor  of  Budd  against  said 
Tyler,  and  for  other  relief.  From  a  decree  dismissing^ 
plaintiff's  petition  in  part,  she  appeals. — Affirmed. 

J.  S.  Dewell  for  appellant. 

J.  W,  Barnhart  and  Roadifer  &  Arthur  for 
appellees. 

Deemer,  J. — On  the  eighteenth  day  of  September, 
1891,  defendant  J.  L.  Budd  obtained  a  judgment  in  the 
district  court  of  Harrison  county,  Iowa,  against  E.  Q. 
Tyler  and  P.  CJaldwell  for  the  sum  of  fire  hundred  and 
fifty-eight  dollars  and  costs.  Execution  issued  on  this 
judgment,  which  on  the  eighth  day  of  April,  1892,  was 
levied  upon  the  real  estate  in  controversy,  the  title 
to  which  was  apparently  in  the  name  of  plaintiff  or  E. 
G.  T^ler,  trustee.  This  suit  is  to  enjoin  a  sale  under 
this  execution;  the  plaintiff  claiming  to  be  the  benefi- 
cial owner  of  the  land,  the  legal  title  being  in  her  name 
or  in  the  name  of  her  husband  as  trustee  for  her  use 
and  benefit,  by  reason  of  a  conveyance  to  her  from  her 
huisband  by  deed,  of  date  January  3,  1887,  and  a  sher- 
iff's deed  of  date  February  5,  1891,  from  the  sheriff  of 
Harrison  county  to  E.  G.  Tyler  as  trustee;  the  trust 
being  for  her  use  and  benefit.  The  answer  of  defend- 
ants alleges  that  the  conveyance  of  January  3d  was 
without  consideration,  fraudulent,  and  void,  and  that 
the  transaction  with  reference  to  the  sheriff's  deed 
amounted  to  no  more  than  a  redemption  of  the  prem- 
ises from  sheriff's  sale.  The  plaintiff,  for  reply,  alleges 
that  defendant's  judgment  has  been  fully  satisfied  by 
levy  and  sale,  and  that  the  execution  levied  upon  the 
land  in  controversy  is  void.  On  the  issues  thus  joined, 
the  case  was  tried  to  the  court,  and  decree  passed  dis- 
missing plaintiff's  petition,  and  she  appeals. 
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We  gather  the  fallowing  as  being  the  controlling 
facts  in  the  case:  About  the  year  1881,  E.  G.  Tyler,  the 
husband  of  plaintiff,  began  loaning  money  belonging  to 
cKefendant  Budd  in  Harrison  county,  Iowa.  T^ler 
negotiated  the  loans,  secured'  an  application  from  the 
borroweir,  took  notes  and  mortgages  from  the  applicant, 
and  forwarded  them  with  an  abstract  of  title  to  Budd 
for  his  acceptance.  If  the  loan  was  accepted,  Budd 
forwarded  the  money  to  Tyler,  and  the  loan  was  con- 
summated. Tyler  collected  his  commissions  from  the 
borrower.  In  time,  however,  these  rules  were  some- 
what relaxed,  and  Budd,  in  some  cases,  remitted  money 
to  Tyler  upon  his  (Tyler's)  statements  with  reference 
to  the  nature  of  the  proposed  loan,  and  his  recommen- 
dations as  to  the  responsibility  of  the  borrower.  In 
August,  1883,  Tyler  procured  from  Budd  eight  hun- 
dred dollars,  upon  the  representation  that  he  had 
effected  a  loan  of  that  amount  to  one  Jerome  South. 
He  forwarded  to  Budd  a  note  and  interest  coupons, 
with  mortgage  to  secure  the  same,  purporting  to  be 
executed  by  South.  The  interest  on  mis  so-called 
*loan''  was  kept  up  until  the  year  1887;  but  in  May  or 
June,  1888,  Budd  discovered  that  the  South  papers 
were  fictitious,  false,  and  forged*,  and  that  the  i>re- 
tended  mortgage  did  not  cover  land  in  Harrison  county, 
aiKl  that  it  had  not  been  recorded,  the  certificate  of  the 
recorder  being  forged.  In  July  of  1888,  Budd  went  to 
Harrison  county  for  the  puTjyose  of  adjusting  his  mat- 
ters with  Tyler,  and,  on  the  seventh  of  July,  received 
from  Tyler  some  notes  upon  which  one  P.  Caldwell  was 
securily,  covering  the  amount  of  the  South  loan,  as 
well  as  some  other  matters  due  Budd  at  that  time. 
The  judgment  on  which  the  execution  was  issued, 
which  is  attacked  in  this  case,  was  rendered  on  one 
of  these  notes.  In  September,  1883,  Tyler  was  mar- 
ried to  the  plaintiff,  a  daughter  of  P.  Caldwell;  and  it 
is  claimed  that  he  gave  her  at  the  time  the  sum  of  eight 
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hundred  dollars,  in  virtue  of  an  agreement  made  with 
her  father  to  give  her  an  amount  equal  to  the  sum  the 
father  gave.  Plaintiff  claims  that  she  invested  thin 
money  in  the  stock  of  a  firm  known  as  E.  G.  Tyler  & 
C3o.,  shortly  after  she  received  it  from  her  husband;, 
that  thereafter,  and  prior  to  January  3,  1887,  Tyleir 
drew  out  from  said  firm  the  sum  of  seven  hundred?  dol- 
lars; and  that,  on  the  las-t-named  date,  Tyler  made  a 
deed  of  the  land  in  controversy,  with  some  other  lots,  to 
satisfy  the  amount  so  drawn  out  by  him.  This  deed 
was  not  recorded  until  September  18,  1891,  the  day 
on  which  Budd  obtained  his  judgment  The  title  by 
sheriff 's  deed  was  derived  in  this  wise:  Van  Scoy 
Bros,  erected  an  oflSce  building  upon  the  property  in 
controversy,  and  received  as  part  payment  therefor  two 
lots  belonging  to  plaintiff,  valued  at  one  hundred  dol- 
lars each.  A  balance  remaining  unpaid,  they  filed  and 
foreclosed  a  mechanic's  lien  upon  the  property,  and 
caused  the  same  to  be  sold  at  sheriff's  sale.  After  the 
sale,  E.  G.  Tyler  took  an  assignment  of  the  sheriff's 
certificate  as  trustee,  and  a  deed  was  executed  to  him 
as  trustee  on  February  5,  1891.  It  is  claimed  that 
plaintiff  furnished  the  money  which  procured  the 
asagnment  of  the  sheriff's  certificate,  and  that  E.  Q. 
Tyler  holds  the  property  as  trustee  for  her.  The 
building  was  erected  on  the  property  after  the  execu- 
tion of  the  deed,  in  1887,  from  Tyler  to  plaintiff. 

The  governing  questions  in  the  case  are:  First. 
Was  the  conveyance  in  1887  without  consideration^ 
fraudulent,  and  void  as  to  defendant  Budd?  And,  sec- 
ond, did  the  assignment  of  the  certificate  of  sheriff's 
sale  amount  to  anything  more  than  a  redemption  of  the 
property  from  execution  sale? 

From  what  we  have  already  said,  it  will  be  seen 
that  Budd  was  a  creditor  of  Tyler  ever  since  the 


Digitized  by  VjOOQIC 


Oct.  1895]  Tyleb  v.  Budd.  83 

consummation  of  the  so-called  "South  Loan,"  in  1883; 

and,  if  the  conveyance  in  1887  was  without  con- 
1  sideration,  it  was  voluntary  and  fraudulent  as  to 

Budd.  Now,  while  it  may  be  true  that  Tyler  gave 
his  wife  eight  hundred  dollars  at  the  time  of  their  mar- 
riage, yet  it  appears  that  this  eight  hundred  dollars 
was  invested  in  the  business  of  E.  G.  Tyler  &  Co.,  which 
investment  plaintiff  still  claim®  to  hold.  The  alleged! 
consideration  for  the  1887  transfer  is  seven  hundred 
dollars,  drawn  from  the  business  of  Tyler  &  C!o.  What 
part,  if  any,  of  this  seven  hundred  dlollars  plaintiff  is 
entitled  to,  does  not  api)ear.  She  denies  being  a  part- 
n-eip  of  Tyler  &  Co.;  yet  she  says  she  wasi  to  have  a  share 
of  the  profits  (what  share  does  not  api>ear).  If,  then, 
E.  G.  Tyler  drew  anything  from  the  firm,  he  owes  it 
to  the  firm,  and  this  could  not  be  a  consideration  for 
the  deed.  Moreover,  we  are  very  doubtful  about  there 
being  any  promise  on  the  jmrt  of  Tyler  to  repay  any 
part  of  this  seven  hundredi  dollar©  if  it  came  from  his 
wife.  We  are  strongly  inclined  to  the  view  that  there 
was  no  loon,  of  any  kind  by  the  wife  to  the  husband. 
If  she  furnished  Mm  with  any  money,  it  was  without 
any  expresB  promise  on  his  part  to  repay  the  same,  and 
the  relation  of  debtor  and  creditor  did  not  exist 
between  them.  This  being  true,  the  conveyance  was 
voluntary  and  fraudulent  as  to  Budd.  Being  volun- 
tary, the  burden  rested  on  plaintiff  to  show  that  her 
husband  had  other  property  with  which  to  pay  Budd's 
claim  at  the  time  the  conveyance  was  made.  Strong 
V.  Lawrence,  58  Iowa,  55  (12  N.  W.  Bep.  74).  As  sus- 
taining our  conclusion  that  the  conveyance  was  vol- 
untary, see  Hanson  v.  Manleij,  72  Iowa,  48  (33  N.  W. 
Rep.  357);  Romans  v.  Maddux,  77  Iowa,  203  (41  N.  W. 
Eep.  763). 

Vol.  96  la— 3 
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With  reference  to  the  sheriff's  deed,  we  are  forced 

to  the  conclusion  that  the  building  was  erected  upon 

the  land  by  the  husband;  that  the  lots  were 

2  turned  in  as  part  payment,  without  any  con- 
tractual relations  being  created  between  plaint- 
iff and  her  husband;  and  that  the  money  furnished  to 
procure  the  assignment  of  the  sheriff's  certificate  was 
really  the  money  of  E.  G.  Tyler;  and  that  the  purchase 
of  the  certificate  wasi  in  fact  a  redemption  from  the 
sheriff's  sale.  It  is  not  important  that  we  set  out  the 
testimony  on  which  we  base  our  conclusions.  We  have 
gone  to  the  transcript,  and  examined  all  the  testimony 
with  care,  and  are  abidingly  satisfied  with  the  conclu- 
sions reached.  It  is  quite  apparent  that  the  taking 
of  the  sheriff's  deed  in  the  name  of  Tyler  as  trustee  was 
a  further  effort  to  defraud  the  creditors  of  Tyler,  and 
that  plaintiff  has  do  interest  in  the  property  which  is 
the  subject  of  controversy  which  can  be  enforced  as 
against  the  defendants. 

II.  It  appears  from  the  testimony  that,  before  the 
issuance  of  the  execution  which  i»  the  subject  of  com- 
plaint, another  execution  was  issued,  which  was  levied 
upon  some  personal  property  belonging  to  Tyler,  which 
was  sold  at  sheriff's)  sale  for  the  sum  of  one  thousand 
one  hundred  and  ninety-seven  dollars  and  twenty-six 
cents.  It  appears,  however,  that  this  personal  prop- 
erty was  incumbered'  by  mortgage  to  the  amount 

3  of  eight  hundred  and  eighty-seven  dollars  and 
eighty  cents,  in  favor  of  one  C.  R.  Bolter,  as 

trustee.  The  amount  of  this  mortgage  was  deposited 
with  the  clerk  by  the  attorney  for  Bixbd,  under  the  pro- 
visions of  our  law  with  reference  to  levies  upon  mort- 
gaged property;  and  the  amount  so  dei>oated  was  first 
taken  from  the  amount  realized  at  sheriff's  sale,  and 
the  remainder,  after  paying  costs,  was  applied  upon  the 
judgments  against  Tyler.    It  is  insisted  in  argument 
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that  the  judgments  were  satisfied  by  the  sale  of  the 
personal  property  on  execution;  that  the  attorney  who 
advanced!  the  amount  of  the  mortgage  was  a  mere 
interloper;  and  that  his  deposit  either  amounted  to  a 
full  payment  and  satisfaction  of  the  mortgage,  or  else 
was  of  no  effect  whatever;  and  that  the  full  amount  of 
the  execution  sale  should  be  applied  upon  the  judg- 
ments, which,  if  dione,  would  fully  satisfy  them.    We 
do  not  think  the  record  justifies  the  claim  here  made. 
The  record  shows  that  defendant  Budd,  through  his 
attorney,  made  the  dieposit  of  the  money  for  the  benefit 
of  the  holder  of  the  Bolter  mortgage,  under  the  pro- 
visions of   chapter  117,    Acts    Twenty-first   Greneral 
Assembly.    Mr.  Bamhart,  the  attorney,  testifies  that 
he  deposited  the  money  as  attorney  for  Budd,  and  that 
he  advanced  it  for  him;  and  Budid  testifies  that  he 
authorized  the  deposit  for  the  purpose  of  paying  off 
the  mortgage;  that  he  asked  Bamhart  to  satisfy  the 
mortgage  if  he  could  do  it  without  his  advancing  any 
money.    We  think   it  sufficiently   appears  that  the 
money  was  advanced  for  Budd  by  Bamhart,  and  the 
fact  that  Bamhart  personally  borrowed  the  money  with 
which  .to  do  it  is  not  in  any  manner  controlling.    That 
there  may  be  no  confusion,  it  is,  perhaps,  well  to  say 
that  defendants,  during  the  trial,  withdrew  their  claim 
as  to  the  east  forty  feet  of  the  north  twenty  feet  of  lot 
7,  and  the  east  forty  feet  of  the  south  ten  feet  of 
lot  8,  and  consented  that  the  plaintiff's  injunction 
and  claim  thereto  be  made  perpetual. 

The  decree  as  finally  rendered  seems  to  us  to  be 
fully  justified  by  the  testimony.  This  determination 
of  the  controversy  renders  it  unnecessary  to  pass  upon 
the  motion  filed  by  appellees.  The  decree  of  the  dis- 
trict court  is  affirmed. 
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H.  A.  DuER  V.  S.  E.  Allen  &  Son,  et  aL,  Appellants. 

BTegllgence:  evidence.    The  issues  being  whether  the  negligence  of 
2    a  tenant  had  caused  a  creamery  to  be  burned,  it  was  proper  to 
admit  testimony  that  no  water  was  kept  in  or  watchman  sta- 
tioned about  the  building. 

BzFBBT  sviDENOB.    It  was  right  to  exclude  the  testimony  of  au 
8    expert  that  the  creamery  *'wa8  conducted  as  an  ordinarily  pru- 
dent man  in  that  business  would  conduct  one/*  also  testimony 
on  part  of  defendant  that  "all  the  care  of  the  building  was  taken 
6    that  could  be  with  reference  to  its  taking  fire.** 

Praetioe.    When  testimony  is  once  in  it  must  be  attacked  by  motion 
1    to  strike  out  and  not  by  objection. 

Praetioe  on  Appeal.    Where  an  nndenied  abstract  of  appellee  denies 
4    that  certain  documents  were  put  in  evidence,  their  admission  can 
not  be  reviewed. 

Appeal  from  Wright  District  Court. — Hon.  D.  R.  Hind- 
man,  Judge. 

Friday,  October  18, 1895. 

Plaintiff,  in  1891,  leased  to  the  defendants  a 
creamery  building  and  certain  i)ersonal  property  for 
the  period  of  three  years.  The  property  was  situated 
at  Belmond,  Iowa.  In  December,  1892,  the  property 
was  burned;  and  this  action  is  to  recover  therefor,  on 
the  ground  of  negligen<!e  in  operating  and  caring  for 
the  boiler  and  engine  therein.  There  was  a  judgment 
for  the  plaintiff,  and  the  defendants  appealed. — 
Affirmed, 

Ladd  &  Rogers  for  appellants. 

Nagle  &  Nagle  for  appellee. 

Granger,  J. — I.  It  is  first  urged  that'tbe  verdict  is 
not  supported  by  the  evidence.    It  is  not  questiojued 
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but  that  there  is  a  conflict,  but  its  weight  a&  to  facts 
and  probabilities  is  argued.  The  theory  of  the  plaint- 
iff is  that  the  fire  originated  in  the  boiler  room  of  the 
building  by  the  escape  of  fire  from  the  furnace  on  to 
some  boards  lying  on  the  ground  in  front  of  the  fur- 
nace. Some  five  or  six  witneeees  testify  to  being  at  the 
building  soon  after  the  fire  started,  and  to  seeing  the 
boards  in  front  of  the  furnace  on  fire,  and  the  parti- 
tions on  fire,  before  there  was  fire  in  other  parts  of  the 
building.  It  is  true  there  is  evidence  in  conflict  with 
this,  but  nothing  to  show  it  absolutely  incredible.  It 
is  a  plain  case  of  conflict,  so  as  to  make  the  finding  of 
the  jury  conclusive  ujKm  us.  The  ruling  in  this  respect 
is  too  well  settled  to  require  a  citation  of  authorities. 

II.  One  Eeily  was  a  witness  for  plaintiff,  and  tes^ 
tified  to  having  seen  a  door  in  front  of  the  furnace 
some  two  months  before  the  fire.  Two  or  three  ques- 
tions were  asked,  all  directed  to  the  same  jyoint,  and 
answered.  After  each  answer  the  objection  was  made 
and  a  ruling  thereon  had.  The  rulings  are  complained 
of,  but  we  cannot  consider  them,  for  the  reason  that 

the  objections  followed  the  testimony  or  answer, 
1  audi  not  the  question.    When  testimony  is  in, 

the  way  to  exclude  it  is  by  motion  to  strike  it 
out,  and  not  by  objection.  See  Blackmore  v.  Fair- 
hanks,  79  Iowa,  282  (44  N.  W.  Rep.  548);  State  v.  Day, 
60  lowa^  100  (14  N.  W.  Rep.  132).  It  may  also  be  said 
that  the  record,  in  view  of  both  abstracts,  does  not 
show  an  exception  to  the  rulings. 

III.  A  witness  was  permitted  to  testify  that  no 
barrels  or  tanks  of  water  were  kept  in  the  building  as 
a  protection  against  fire.  It  is  thought  to  be  error, 
for  the  reason  that  it  does  not  appear  that  it  was  negli- 
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g€aice  not  to  have  theni  there  or  not  to  take  such  pre- 
cautions.   The  jurors  were  the  judges  of  what 

2  was  and  what  was  not  negligence.  It  was 
proper  to  put  before  the  jury  ttie  exact  situa- 
tion^ and  let  them  judge  of  what  was  and  what  was  not 
negligence,  in  the  light  of  all  the  facta  The  same  con- 
siderations control  the  admission  of  evidence  as  to 
keeping  a  watchman  about  the  building.  Whether 
necessary  or  not  is  a  question  of  fact,  and  not  of  law. 

IV.  Defendants  called  as  a  witnesB  one  who  was 
a  "practical  creamery  man,^^  and  offered  to  prove  by 
him  that  the  creamery  in  question  "was  conducted  in 
the  same  manner  that  an  ordinarily  prudent  man  in 

that  business  would  conduct  a  creamery."   The 

3  evidence  was  excluded,  and  proi>erly  so.  The 
question  of  negligence-  or  diligence  in  the  mat- 
ter of  care  or  precautions  against  fire  from  a  furnace, 
because  of  boards  or  ^ther  combustibles  being  near  it, 
is  not  a  question  for  expert  evidence,  but  one  for  the 
jury,  upon  the  particular  facts  "-of  each  case.  The  evi- 
dence, if  admitted,  would  have  i)ennitted  the  witness 
to  find  the  conclusion  for  the  finding  of  which  the  jury 
was  impaneled. 

V.  Some  catalogues  containing  prices  and  cuts 
of  creamery  supplies  were  in  court,  and  identified. 
Api)ellant&'  abstracts  show  that  both  the  cuts  and 
price  lists  were  put  in  evidence,  the  latter  against 

objection.     Of  the  cuts  no  complaint  is  made. 

4  Appellee's  abstract  denies  that  the  price  lists 
were  put  in  evidence,  and  this  abstract  is  not 

denied  in  this  particular,  and  its  statements  must  be 
taken  as  true.  Knight  v.  Railway  Co,,  81  Iowa,  310 
(46  N.  W.  Rep.  1112),  and  cases  cited.  The  question 
cannot  be  considered  with  such  a  state  of  the  record, 
but  we  may  add  that,  with  the  proof  adduced  that 
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they  were  standiaTd  prices,  the  lists  were  properly  in 
evidence. 

VI.     One  of  the  defend)ant8  was  a  witness,  and 

offered  to  testify  "that  all  care  of  the  building  was 

taken  that  couldi  be  with  reference  to  its  taking 

5  fire."      The  offer  wa»  rightly  excluded.      He 

should  have  stated  what  care  was  taken,  and  left 

it  to  the  jury  to  say  whether  or  not  it  was  due  care. 

The  record  is  without  error  to  reveree  the  judg- 
ment, and  it  is  affirmed. 


M     891 
98    224| 

J.  F.  Beook  v.  The  Des  Moines  Insueanoe  Company,  l96~^ 


Appellant. 


105    728 


Plea  of  Performance:  issue  upon.    While  our  Oo4e  allows  tba  per- 

1  formance  of  conditions  precedent  to  be  allegfed  as  a  general  cen- 

4  olnsion  and  requires  an  answer  controverting  snch  an  allegation 

5  to  state  specifically  in  what  particular  there  was  Bon-performanoe  /  o^ 
3    (Code,  2715,  2717),  the  plaintiff  may  waive  the  benefits  given  him  '^^^ 

by  these  statutory  provisions;  and  where  he  attempts  to  set  oat 
the  facts  constituting  performance  on  his  part,  instead  of  con- 
tenting himself  with  stating  performance  as  a  conclusion,  an 
issue  is  raised  by  answer  in  the  nature  of  a  general  denial, 
though  it  fails  to  point  out  in  what  particular  there  was  no  per- 
formance.   Hagan  v.  Co,,  81  Iowa,  882,  distinguished  and  modified. 

Proof  of  Loss.    Where  such  proof  fails  to  comply  with  the  require- 

2  ments,  either  of  the  policy  issued  or  the  Code,  it  is  inadmissible  in 

6  evidence,  and  a  verdiot  should  be  directed  for  the  insurer. 

7  Waivibr  of  proofs  of  loss  is  not  available  unless  pleaded. 

Appeal  from  Hamilton  District  Court. — Hon.  N.   B. 
Hyatt,  Judge. 

Feiday,  Octobee  18,  1895. 

Actioa  on  a  policy  of  insuiraiice.    Trial  to  a  jury. 
Verdict  for  plaintiff.    Defendiant  appeals. — Reversed. 
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McVey  &  Cheshire  for  appellant. 

George  Wambach  and  Wesley  Martin  for  appellee. 

Kinne,  J. — ^I.  PlaintifE  resided  in.  Homer,  Iowa. 
He  carried!  a  policy  of  insurance  in  defendant  company 
for  the  s^m  of  one  thoueand  two  hundred  diollar»;  two 
hundred  dollars  being  on  his  store  building,  and  one 
thoueand  dollars  upon  his  stock  of  goods.  The  policy 
was  issue«d  on  May  14,  1892,  and  the  property  was 
destroyed  by  fire  on  January  24, 1893.  October 
1  16,  1893,  this  suit  was  instituted  upon  the  pol- 

icy. It  is  alleged  iu  the  petition  that  in  Janu- 
ary, 1893,  plaintiff  ^^fumished  the  defendfeint  with  proof 
of  his  said  loss,  in  writing,  accompanied  by  his  afffdavit 
as  required*  by  law,  and  has  otherwise  performed  all 
the  conditions  of  saidi  policy  on  his  part^^  The  policy, 
a  copy  of  which  is  attached  to  the  i>etition,  provides 
that:  "In  case  of  loss  or  damage  by  fire,  the  assured 
shall  foorthwith  give  notice  thereof  to  the  company, 

*  *  *  and,  within  thirty  days,  render  an  account  of 
the  loss,  signed  and  sworn  to,  stating  how  the  fire 
originated,  giving  copies  of  the  written  portions  of  all 
policies  thereon;  also,  the  actual  cash  value  and  owner- 
ship of  the  property,  and  the  occupation  of  the  prem- 
ises; and,  when  required,  shall  submit  to  examinations 
under  oath.  *  *  *^'  The  policy  further  provided 
that  no  "condition,  stipulation,   covenant,  or  clause 

*  *  *  shall  be  altered,  annulled,  or  waived,  i>r 
clause  added,  ♦  ♦  ♦  except  by  writing  indorsed 
hereon  or  annexed  hereto  by  the  secretary,  with  his 
signature  aflftxed  thereto,  any  contract  had  \vy  parol 
or  understanding  with  the  agent,  had  before  or  after 
issuing  the  policy,  to  the  contrary  notwithstanding.*^ 
A  further  provision  was  "that  none  of  the  terms  or  con- 
ditions of  this  policy  can  be  waived  oy  i  ny  person  or 
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persoDB  whomsoever,  except  in  writing  by  the  secretary 
of  the  comimny;^'  also,  that  "no  agent  of  this  company 
has  any  authority  to  waive,  modify,  erase,  or  strike  out 
any  of  the  printed  conditions  of  this  policy."  The 
answer  consisted  of  a  general  denial,  and  a  plea  that, 
aa  the  suit  was  not  commenced  within  the  time  fixed 
in  the  policy,  the  action  was  barrel.  On  the  trial  the 
following,  which  was  claimed  to  be  the  proofs  of  lose 
furnished  the  company,  was  introduced  in  evidence: 

"State  of  Iowa,  Hamilton  County — se.:  I,  J.  F. 
Brock,  being  duly  sworn,  on  oath  depose  and  say:  That 
on  the  16th  day  of  January,  1893,  I  made  inventory  of 

my  stock  of  goods  in  my  store  at  that  date, 
2  including  medicines,  and  some  of  the  medicines 

was  held  by  me  for  sale  on  commission;  also, 
said  inventory,  including  furniture  and  fixtures  in  my 
store.  That  said  inventory,  including  above-mentioned 
medicines  and  furniture  and  fixtures,  amounted  to 
fourteen  hundred  forty-six  2»-100  dollars    (|1,446.29). 

Medicine  held  on  com.  amounted'  to |  36  01 

Furniture  and  fixtures 53  58 

Goods  sold  after  inventory,  and  prior  to  fire. . .     80  42 

Reducing  my  stock  and  inventory |170  01 

"That  my  jwlicy  jyermits  me  to  carry  insurance  on  J 
the  actual  value  of  my  stock  of  goods,  in  policy  No. 
58,275,  Des  Moines  Insurance  Company.  That  I  refuse 
to  allow  any  depreciation  of  value  on  my  stock  on 
account  of  age  or  damaged  goods.  I  have  been  in  the 
business  since  August,  1890.  At  the  time  I  went  into 
business,  I  purchasefd  a  stock  of  goods  of  Mr.  J.  E. 
Smith,  at  Homer,  Iowa.  It  is  agreed  that  the  Des 
Moines  Insurance  Co.  have  not  waived  any  of  its  legal 
rights  or  defenses  by  investigating  my  loss  for  the 
purpose  of  getting  facts  relative  to  my  fire,  or  amount 
of  stock  on  hand  at  time  of  loss." 
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It  wa5  properly  signedi  and  sworn  to.  At  the  con- 
clusion of  the  evidence  the  defendant  moved  the  court 
for  an  order  directing  the  jury  to  return  a  verdict  for  it 
— First,  because  the  case  was  brought  too  late;  and, 
second,  that  proofs  of  loss  are  a  condition  precedent  to 
a  recovery,  under  the  policy  and  the  statute,  and  the 
undisputed  evidence  shows  that  no  proof  of  loss  w^as 
made.  This  motion  was  overruled,  and  an  exception 
noted.  Thereupon  the  defendant  asked  the  court  to 
give  certain  instructions, — that,  for  the  reasons  stated 
in  the  motion,  the  plaintiff  could  not  recover.  These 
requests  were  refused,  and  duly  excepted  to.  Plaintiff 
then  moved  the  court  for  an  order  directing  the  jury 
to  return  a  verdict  for  him,  which  was  sustained,  and 
a  verdict  so  directed  and  returned,  and  defendant 
excepted. 

II.  It  ia  contended  that,  before  recovery  can  be 
had  in  this  case,  it  must  appear  that  proper  proofs  of 
loss  were  furnished  the  defendant  company.  That 
such  proofs  are  a  conddtion  precedent  to  the  right  to 
recover  is  not  a  matter  of  dispute  between   counsel. 

Plaintiflf  contends  that  such  proofs  were  in  fact 
3  fumis:hed;  that,  if  the  proofs  in  fact  furnished 

were  insuflBcient,  they  could  only  be  attacked  by 
specially  pleading  the  objections  to  them,  which  was 
not  done.  By  the  terms,  of  the  policy,  it  was  incumbent 
upon  plaintiff,  within  thirty  days  of  the  loss,  to  render 
an  account  of  the  loss,  signed  and  sworn  to,  stating 
how  the  fire  originated,  the  actual  cash  value  of  the 
proi)erty,  and  to  set  forth  copies  of  the  written  por- 
tion of  the  policy.  The  statute  i^equires  the  proof  of 
losw  to  be  by  affidavit,  setting  forth  the  facts  as  to  how 
the  loss  occurred,  so  far  as  they  are  within  the  knowl- 
edge of  the  insured,  and  the  extent  of  the  loss,  which 
must  be  given  within  sixty  days  from  the  time  the  loss 
occurred.     McOIain's  Code,  section   1734.      Welsh  v. 
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Insurance  Co.,  71  Iowa,  338  (32  N.  W.  Rep.  369).  It 
will  be  observed  that  the  so-called'  proofs  of  loss  did 
not  conform  to  the  requirements  of  either  the  policy  or 
the  statutes.  No  account  of  the  loss  was  rendered. 
There  was  no  statement  as  to  how  the  fire  originated. 
The  proof  does  not  state  the  actual  cash  value  of  the 
property,  except  as  it  may  be  deduced  from  the  con- 
tents of  the  paper  by  inference.  The  proofs  fail  to  con- 
form to  the  statutory  requirements,  in  that  no  facts 
are  set  forth  showing  how  the  loss  occurred.  In  any 
view,  the  proofs  of  loss  were  not  such  as  required  by 
law. 

It  is  said  that  any  defects  therein  were  waived 
because  defendant  did  not  plead  them,  and  Code,  sec- 
tion 2715^  is  relied  upon.    That  section  provides, 
4  "In  pleading  the  performance  of  conditions  pre- 

cedent in  a  contract,  it  is  not  necessary  to  state 
the  facts  constituting  such  performance,  but  the  party 
may  state  generally,  that  he  duly  performed  all  the 
conditions  on  his  jmrt."  By  section  2717  it  is  pro- 
vided that,  if  such  an  allegation  is  controverted,  "the 
facts  relied  on  shall  be  si)ecifically  stated.'^  PlaintiflE^s 
claim  is  that  the  pleadings  present  a  case  which  is  to  be 
governed  by  these  sections,  and,  as  defendant  did  not 
pleadi  the  facts  touching  the  insufficiency  of  the  proofs 
of  loss,  it  cannot  now  be  heard  to  complain.  We  need 
not  determine  whether,  in  the  event  plaintiflE  had 
pleaded  "that  he  had  duly  performed  all  the  condi- 
tions'' of  the  policy  on  his  part,  the  general  denial  of 
defendant  would  have  raised  an  issue  thereon.  Plaint- 
iff did  not  so  plead.  He  averred  that  he  had  furnished 
defendant  with  proof  of  loss  in  writing,  accompanied  by 
Ms  affidavit  as  required  by  law.  Plaintiff,  in  his  plead- 
ing, did'  not  state  generally  *^hat  he  duly  performed 
all  the  conditions  on  his  part,"  but  undertook  to  set 
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out  the  facts  con^^tituting  the  performance  of  the  con- 
ditions of  the  policy.  These  were  denied,  and  this 
raised  an  issme,  and  made  it  necessary  for  plaintifE  to 
establish  the  fact  that  he  had  given  proper  proofs  of 
loss.  We  are  aware  that  some  language  is  used  in 
Hagan  v.  Insurance  Co.,  81  Iowa,  332  (46  N.  W.  Eep. 
1114),  which,  it  is  insisted!,  holds  to  a  contrary  view. 
We  think  the  doctrine  there  announced,  if  it  can  be 
said  to  be  susceptible  to  the  construction  contended 
for,  should  be  modified  in  conformity  with  the  views 
herein  expressed.  The  object  of  the  statute  was  to 
permit  a  party  to  state  as  a  conclusion  his  i)erform- 
ance  of  all  the  conditions  of  the  contract  upon  which 
he  seeks  to  recover,  and,  when  that  is  done,  issue  can 
only  be  raised  thereon  by  pleading  the  facts  relied 
upon  to  contradict  the  allegation.  If,  however,  the 
pleader  does  not  seek  to  avail  himself  of  the  benefit  of 
that  provision  of  the  statute,  he  is  not  in  a  position  to 
claim  that  a  general  denial  of  his  allegations 

5  raises  no  issue.  If,  in  other  wordb,  he  under- 
takes to  set  forth  the  facts  constituting  perform- 
ance, whether  fully  or  otherwise,  an  issue  may  be  made 
thereon  by  a  general  denial,  as  was  done  in  this  case. 
We  have,  then,  a  case  where  there  was  an  issue  as  to 
whether  or  not  legal  proofs  of  the  loss  were  furnished. 
All  of  the  evidence  on  part  of  the  plaintiff  which  tends 
to  support  his  claim  was  the  paper,  a  copy  of  which  we 

have  heretofore  set  out;  and,  as  we  have  shown, 

6  it  was  not  such  proof  of  loss  as  the  law  required. 
As  this  paper  was  objected  to,  it  should  not  have 

been  received  in  evidence. 

Likewise,  the  court  erred  in  directing  a  verdict  for 
plaintiff,  and  in  overruling  defendant's  motion  for  a 
verdict,  because  no  recovery  could  be  had  in  the  absence 
of  evidence  of  proper  proofs  of  loss  having  been  given. 
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It  18  not  necesaiary  to  consider    the    question  as  to 
whether  proofs  of  loss  were  v/aived.     No  waiver 
7  was  pleaded,  and  the  law  is  well  settled  in  this 

state  that  a  waiver  cannot  be  relied  upon  unless 
it  is  pleaded*  Edgerly  v.  Insurance  Co.,  43  Iowa,  590; 
Eiseman  v.  Insurance  Co.,  74  Iowa,  11  (36  N.  W.  Rep. 
780);  Bernhard  V.  Insurance  Co.,  40  Iowa,  442;  Zinck 
V.  Insurance  Co.,  60  lowa^  267  (14  N.  W.  Rep.  792). 

Other  errors  are  assigned,  but  we  need  not  con- 
sider them.  Most  of  the  questions  presented  are  deter- 
mined by  what  we  have  already  said. — Reversed. 


I  06      451 

Lawrence  Resso  v.  Daniel  Lehan,  Appellant.         "^  45 

124    628 

Efidenee*    Where  one  side  urges  that  no  wages  were  paid  and  the 
1    other  asserts  payment  in  faU,  plaintiff  may  state  what  amount 
defendant  has  paid  him  on  aooount  of  wages. 

Samb.    On  defendant's  allegation  that  plaintiff's  services  were  paid 
8    for  in  care  and  education,  plaintiff  may  show  what  work  he  did 
and  what  clothing  he  was  furnished. 

Same.  Plaintiff  stated  that  he  was  taken  sick  in  defendant's  house 
6    after  he  had  been  turned  off  by  defendant;  that  plaintiff  paid  one 

10  and  the  county  the  other  doctor.  Held,  not  to  be  prejudicial 
error;  especially  where  defendant  urges  that  plaintiff  was  paid 
not  only  in  education,  clothing,  etc.,  but  in  the  benefits  and  influ- 
ences of  a  home,  care  bestowed,  and  all  these  matters  that 
influence  and  surround  boys  and  really  fix  and  determine  their 
character  and  work  in  manhood. 

BslevakOt.    Where  one  is  sued  for  the  service  of  a  minor  whom  he 

3  took  to  live  in  his  family,  it  is  immaterial  how  long  the  minor 
lived  with  the  person  from  whom  he  was  taken,  what  efforts  had 
been  made  to  get  him  a  home  and  whether  the  minor  considered 
himself  to  be  the  adopted  son  of  defendant. 

Serrioes  of  Member  of  Family*    The  presumption  is  that  such  serv- 

4  ices  were  rendered  gratuitously  and  plaintiff  must  overcome  it 

6  by  evidence  fairly  showing  that  there  was  an  express  promise  to 

7  pay  or  an  understanding  and  expectancy  that  payment  would  be 

8  made;  and  on  the  question  whether  the  defendant  expected  to 

9  pay«  it  may  be  shown  that  he  promised  plaintiff  a  sum  of  money 
and  a  team  if  he  would  continue  to  live  with  him  a  certain  time. 
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Neither  is  the  amount  which  may  be  recovered  limited  to  such 
sum  and  team. 

Appeal  from  Shelby    District    Court. — Hon.    N.    W, 
Macy,  Judge. 

Friday,  October  18, 1895. 

Plaintiff,  for  cause  of  action,  rfllegedi  in  his  original 
I)etition,  in  substance,  as  follows:  That  the  defendant 
was  indebted  to  him  in  the  sura  of  one  thousand  three 
hundred:  and  fifty  dollars»,  for  services  as  a  farm  hand, 
performed  at  the  defendant'-s  request,  no  part  of  which 
had  been  paid,  and  which  indebtedness!  arose  as  fol- 
lows:   ^*That  on  the day  of  September,  1880,  at 

the  request  of  the  said  defendant,  he  entered  into  the 
employment  of  the  defendant  as  a  farm  hand,  and  con- 
tinued in  said  employment  until  on  or  about  the  26th 
day  of  December,  1890,  for  which  service  the  said 
defendant  agreed  to  pay  him  what  it  was  ^reasonably 
worth/*''  Following  this,  he  alleges  the  value  of  the 
services  for  each  year,  and  demands  judgment  for  one 
thousand  two  hundred  dollars,  with  interest.  The 
defenldant  answered,  denying  generally,  and,  in  an 
amendment,  aUeged  that  about  September,  1880, 
plaintiff,  at  the  instance  of  a  Catholic  jxriest  then  hav- 
ing plaintiff  in  custody  for  the  purpose  of  finding  him 
a  home,  was  taken  by  the  defendant  to  his  home,  kept, 
schooled,  clothed,  fed,  and  cared  for  as  a  member  of 
defendant's  family,  until  about  December,  1889;  that 
whatever  l^J)or  plaintiff  performed  for  the  defendant 
was  during  said  time,  and  while  he  was  so  reading  and 
making  his  home  with  the  defendant,  as  a  member  of 
his  family;  that  he  was  allowed  and  permitted  to  go 
to  school,  and  performed  no  labor  for  defendant,  except 
as  a  member  of  his  family.  Defendant  further  alleges 
that  the  plaintiff  has  been  fully  paid  for  all  the  labor 
and  services  performed  by  him,  "in  the  way  of  money 
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paid  to  him,  and  the  furnishing  of  a  home,  clothing, 
food, "  etc.  The  case  proceeded  to  trial  upon  these  issues 
and,  at  the  close  of  the  plaintiff's  testimony,  plaintiff 
filed  an  amended  and  substituted  petition,  alleging  the 
indebtedness  as  before  stated,  and  that  the  indebted- 
ness arose  as  follows:  That  on  the day  of  Septem- 
ber, 1880,  the  said  plaintiff  entered  into  the  employ- 
ment of  the  defendant  as  a  farm  hand,  and  continued 
in  said  employment  until  on  or  about  the  26th  day  of 
December,  1890;  that  said  services  were  reasonably 
worth  f  1,350."  Following  this,  he  alleges  the  "reason- 
able worth"  of  each  year's  services,  and  asks  judgment 
for  one  thousand  three  hundred  and  fifty  dollars,  with 
interest  It  was  agreed  that  the  dfefeudant's  answer  on 
file  should  stand  as  an  answer  to  this  amended  and  sub- 
stituted petition,  and  upon  these  issues  further  evi- 
dence was  token,  and!  the  cause  submitted  to  the  jury. 
The  verdict  was  returned  in  favor  of  the  plaintiff  for 
nine  hundred  and  forty-one  dollars  and  sixty-four 
cents,  and  judgment  entei^ed  thereon.  Defendant 
api)eal  st — Affirm  ed. 

Smith  &  Cullison  for  appellant. 

Byers  &  Lockwood  for  appellee. 

Given,  O.  J. — I.  Appellant's  first  complaint  is  of 
certain  rulings  in  taking  the  testimony.  These  and 
other  objections  will  be  better  understood  by  stating 
the  following  undisputed  facts:  In  the  fall  of  1881, 
the  plaintiff,  then  about  eleven  years  of  age,  and  with- 
out i>arents,  guardian,  or  home,  was  taken  by  the 
defendant,  without  legal  adoption,  to  his  home  to 
reside.  Plaintiff  continued  to,  reside  with  the  defend- 
ant, as  a  member  of  his  family,  until  about  December, 
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1889.  During  all  that  time,  plaintiff  received  his  sup- 
port from  the  defendant,  and  labored  for  the  defend- 
ant on  his  farm,  except  during  about  seven  months^ 
when  attending  school,  during  which  time  he  worked 
only  mornings  and  evenings. 

11.    Appellant  complains  that  plaintiff  was  per- 
mitted to  state  the  amount  of  money  paid  to  him  by  the 
defendant.     This  was  in  issue  under  plaintiflf's 

1  allegation  that  no  part  of  the  wages  claimed  had 
been  paid,  and  defendants' allegation  that  he  had 

been  paid  in  full.    The  evidence  was  properly  admitted. 
Under  the  issues  and  undisputed  facts,  it  was 

2  immaterial  how  long  plaintiff  had  been  with  the 
per^n  from  whom  defendant  received  him,  what 

efforts  had  been  made  to  get  him  a  home,  or  whether 

plaintiff    considered:   himself  the  adopted  son  of  the 

defendant;    and   that   evidence   was   proi)erly 

3  excluded.    There  was  no  error  in  admitting  evi- 
dence of  the  kind  and  amount  of  clothing  fur- 
nished to  the  plaintiff,  nor  as  to  the  kind  of  boy  he  was 
to  work,  and  the  kind  and  amount  of  work  he  'per- 

formed  for  the  defendant.    This  was  material 

4  to  fix  the  amount  to  be  recovered.    Plaintiff  waa 
permitted  to  testify  that  at  onetime  "Mr.  Lehan 

told  me, — ^going  down  to  the  yard,  one  day,  he  says, — 
^If  you  stay  with  me  untlV  such  a  time,  *I  will  give  you 
a  team,  harness,  and  wagon,  and  I  will  give  you  ?200.''' 
Let  it  be  conceded,  as  claimed  by  appellant,  that  this 
only  tends  to  show  a  mere  promise,  and  not  a  contract^ 
yet  it  was  admissible  as  tending  to  show  the  expectation 
of  the  parties  as  to  compensation  for  the  services. 
Plaintiff  testified  that,  some  time  after  the  defendant 
had  turned  him  off,  he  returned  to  do  certain  work,  and 


Digitized  by  VjOOQIC 


Oct.  1895]  Resso  v.  Lehan.  49 

was  taken  sick,  and  remained  ill  at  defendant's  home 
for  several  weeks.     He  was  then  permitted  to 
6  state  that  the  county  paid  one  of  the  physicians 

who  attended  him,  and  that  he  paid  the  other, 
and  the  kind  of  care  he  received  from  defendant's  fam- 
ily. This  wasi  admitted,  says  the  court,  only  to  show 
the  relations  between  the  paities.  There  was  no  preju- 
dicial error,  if  error  at  all,  in  the  ruling.  Other  errors 
are  assigned  upon  rulings  in  taking  the  evidence,  but 
we  do  not  think  the  rulings  were  erroneous,  nor  the 
complaints  of  suflScient  importance  to  require  further 
notice. 

III.  The  court,  after  saying  to  the  jury  that 
plaintiff  was  a  member  of  defendant's  family  during 
the  time  he  rendered  the  services  sued  for,  instructed 
as  follows:  "The  presumption  of  law  is  that  such 
services  were  gratuitous;  and  the  burden  of  proof  is  on 
the  plaintiff  to  show  am  express  promise  on  defend- 
ant's part  to  make  compensation  therefor,  or  such 
facts  and  circumstances  as  will  authorize  the  jury  to 
find  thut  the  services  or  some  part  thereof,  were  ren- 
dered in  the  expectation  by  the  plaintiff  of  receiving, 
and  by  defendant  of  making,  compensation  therefor." 
This  instruction  is  in  accord  with  the  ruling  in  Scully 
V.  Scully's  Ex'Vy  28  Iowa,  548.  See  also  McGarvy  v. 
Roods,  73  Iowa,  363  (35  N.  W.  Rep.  488);  Coivan  v.  Mus- 
grave,  73  Iowa,  384  (35  N.  W.  Eep.  496);  Magarrell  v. 
Magarrell,  74  Iowa,  378  (37  N.  W.  Eep.  961). 

Aijpellant  argues  at  length,. and  with  many  citar 
tions,  that  the  promise^  as  testified'  to  by  plaintiff  and 
quoted  above,  does  not  constitute  an  agreement 
6  to  pay  for  the  services,  and  therefore  plaintiff 

cannot  recover.    Again,  we  say,  let  this  be  con- 
ceded, yet  surely  it  tends,  not  only  to  show  an  express 
agreement,  but  the  expectations  of  the  parties.    There 
was  other  evidence,  tending  in  the  same  dii'ection,  from 
Vol.  96  la— 4 
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which  the  jury  was  warranted)  in  finding  that  tho 
plaintiff  rendered,  and  the  defendant  received,  ihe 
services  with  the  expectation  that  compensation  would 
be  made,  if  not  that  there  was  a/n  express  agreement 

Appellant  contends  that  plaintiff  is  only  entitled 

to  recover,  if  at  all,  upon  the  promise  to  give  him  the 

team  and  two  hundred  dollars,  and  that  he  cannot 

recover  therefor  in  this  action.    That  promise  is 

7  not  pleaded  or  relied  upon  as  of  itself  consti- 
tuting an  agreement,  but  is  relied  upon,  in  con- 
nection with  other  facts  proven,  to  show  the  under- 
standing and  expectation  of  the  parties. 

The  court  told  the  jury  that  the  facts  and  circum- 
stances must  fairly  show  that  the  parties  expected  to 
give  and  receive  compensation.    Ai)pellant  contends 
that  the  circumstances  must  "indicate  clearly, 

8  directly,  positively,  and  unambiguously"  such 
expectation.    Positive  proof,  in  the  sense  that  it 

leaves  no  doubt,  is  not  required  on  such  issues.  Facta 
and  circums^tances  that  fairly  show  the  alleged  expecta- 
tions surely  indicate  them  as  claimed  by  appellant. 
The  instruction  calls  for  the  degree  of  proof  required 
in  such  cases. 

Much  is  said  in  argument  as  to  contracts  by  and 
with  minors,  and  the  right  of  minors  to  disaffirm  their 
contracts,  all  of  which  has  but  little,  if  any,  applica- 
tion to  this  case.    True,  plaintiflf  was  a  minor; 

9  but  he  is  entitled  to  recover  for  his  services, 
though  a  member  of  defendant's  family,  if  he  has 

overcome  the  presumption  that  the  services  were 
gratuitous  by  showing  an  express  agreement  or  expec- 
tation of  the  parties  that  he  was  to  be  compensated. 
The  jury  found  specially,  and  with  sufficient  warreint 
in  the  evidence,  that  there  was  an  express  promise  on 
de*enda^rt^3  part  to  pay  for  the  services;  and  plaintiff 
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is  eatitled  to  the  benefit  of  thi»  agreement,  though  he 
was  a  minor. 

It  is  complained  that  the  jury  wa&  told,  if  it  found 
for  the  plaintiff,  it  should!  give  him  what  his  services 
were  worth  more  than  the  board,  supjyort,  clothing, 
education,  and  money  furnished  him  by  tie  defendant 

The  complaint  is  that  this  denies  to  the  defend- 
10        ant  credit  for  the  "benefits   and    influence  of 

home,  the  care  bestowed  upon  the  plaintiff,  and 
aU  those  matters  that  surround  and  influence  boys,  and 
really  flx  and'  determine  their  characters  and  worth  in 
manhood.''  According  to  the  record,  this  case  is  not 
one  for  a  very  large  credit  on  these  accounts,  yet  what- 
ever credit  appellant  is  entitled  to  is  accorded  to  him 
in  the  instruction.  All  that  appellant  contends  for  is 
included  in  support  and  education. 

IV.  Appellant's  further  contention  is  that  the 
verdict  is  contraiy  to  the  evidence  and  instructions. 
We  have  examined  the  record  with  the  care  which  the 
importance  of  the  case  demands^  and  are  of  the  opinion 
that  the  in-structions  correctly  present  the  law  appli- 
cable to  the  case;  that  the  verdict  is  in  harmony  with 
the  instructions,  and  has  such  support  in  the  evidence 
as  that  we  should  not  disturb  it, — Affirmed. 
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96      &2 
104    648 

i^MMl  ^'  ^'  Zavitz,  Appellant,  v.  Eenest  G.  Preston. 

I  ji27  M|         n^iii  (jonstraed:  lifb  estate.    A  will  devised  lands  to  one  ''during^ 
1^    2^  ^  natural  life,  and,  at  his  death  the  premises  shall  go  to  and 

be  equally  divided  between  his  heirs  and  next  of  kin."*  It  also 

directed  devisee  to  pay  to  another,  during  her  life,  a  stated  sum 
per  month,  and  that  his  allowance  should  be  a  lien  upon  the  land 
devised.  Held,  nothing  more  than  a  life  estate  is  created  by  such 
a  will. 

Appeal  from  Carroll  District  Court. — Hon.  Charles  D. 
Goldsmith,  Judge. 

Friday,  October  18,  1895. 

Proceeding  for  the  interpretation  of  a  will  which 
contained  a  devise  of  real  estate.  From  a  judgment 
in  feivor  of  the  defendant,  the  plaintiff  appeals. — 
Reversed. 

Theodore  G.  Paine  for  appellant. 

F.  A.  Charles  for  appellee. 

Robinson,  J. — The  agreed  statement  upon  which 
the  decision  of  the  district  court  was  based  shows  the 
following  facts:  John  Miller,  a  resident  of  the  state  of 
Ohio,  died  leaving  a  will  which  was  admitted  to  pro- 
bate in  this  state,  and  which  contained  a  provision  as 
follow-s:  "I  give  and  devise  to  my  grandson,  Ernest  G. 
Preston,  the  following  described  premises,  to- wit:  The 
southeast  quarter  of  section  eight,  township  eighty- 
one,  range  thirty-three  west  of  the  fifth  P.  M.,  in 
Guthrie  county,  Iowa, — 160  acres-, — together  with  the 
rents  and'  issues  thereof  during  his  natural  li^e;  be, 
however,  jxaying  to  hte  mother,  Ella  Preston,  .§5.00  each 
and  every  month  during  lier  natural  life,  said  payments 
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to  be  and  remain  a  lien  upon  said  premises  until  paid; 
and  at  the  death  of  my  grandson,  Ernest  G.  Preston, 
the  premises  so  bequeathed  to  him  to  go  to,  and  be 
equally  divided  between,  his  lawful  heirs  and  next  of 
kin."  The  testator  was  seized  of  the  land  described; 
and!  the  devisee  named  is  the  defendant  in  this  action. 
In  August,  1894,  he  sold  and  conveyed  this  land  to  the 
plaintiff  by  a  deed  which  covenanted  that  the  grantor 
held  the  premises  by  a  good  and  perfect  title,  that  he 
had  good  right  and  lawful  authority  to  sell  and  convey 
them^  that  they  were  free  from  all  liens  and  lawful 
incumibrances^  and  that  he  would  warrant  and  defend 
the  title  against  the  lawful  claims  of  all  persons*  The 
consideration  for  the  deed  was  the  sum  of  five  thousand 
dollars. 

The  questions  we  are  required  to  determine  are 
whether  the  will  vested  in  Preston  a  title  in  fee  simple, 
or  a  life  estate  only,  and  whether  the  covenants  of  the 
deed  have  been  broken.  The  district  court  found  and 
adjudged  that  the  title  in  fee  simple  vested  in  Preston, 
and  that  the  covenants  of  his  deed  had  not  been  broken. 
It  is  claimed  by  the  appellant,  and  admitted  by  the 
appellee,  that  the  decision  of  the  district  court  waa 
based  upon  the  rule  in  Shelhy^s  Case.  A  statement  of 
that  rule  is  as  follows:  "When  a  person  takes  an 
erta  te  of  freehold,  legally  or  equitably,  under  a  deed^ 
will,  or  other  writing,  and  in  the  same  instrument  there 
\&  a  limitation  by  way  of  remainder,  either  with  or 
without  the  interposition  of  another  estate,  of  on  inter- 
est of  the  same  legal  or  equitable  quality,  to  his  heirs 
or  heirs  of  his  body,  as  a  class  of  persons^,  to  take  in 
succession,  from  generation  to  generation,  the  limita- 
tion to  the  heirs  entitles  the  ancestor  to  the  whole 
estate."  4  Kent,  Comm.  225;  Pier  son  v.  Lane,  60 
Iowa,  60   (14  N.   W.   Eep.   90).     Another  statement 
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of  the  role,  quoted  by  the  same  author  is  as  fol- 
lows: '^Wheo  the  ancestor,  by  any  gift  or  convey- 
ance,  taketh  an  estate  of  freehold,  and  in  the 
same  gift  or  conveyance  an  estate  is  limited,  either 
mediately  or  immediately,  to  his  heirs,  in  fee  or 
in  tail,  Hhe  heirs'  are  words  of  limitation  of  the  estate, 
and  not  words  of  purchase."  4  Kent,  Oomm.  214. 
Whether  the  rule  in  Shelley's  Case  is  in  force  in  this 
fiTtate,  we  need)  not  determine.  It  certainly  cannot  be 
invoked  to  defeat  the  intent  of  the  testator.  When 
that  is  ascertained  according  to  established  rules,  it 
will  prevail,  if  not  in  violation  of  law.  Kiene  v. 
Gmehle,  85  Iowa,  316(52  N.  W.  Eep.  232), and  cases  cited 
therein.  In  this  case  the  devise  was  to  the  defendant 
'during  his  natural  life,"  and  at  his  death  "the  prem- 
ises so  bequeathed  to  him  to  go  to,  and  be  equally 
divided  between,  his  lawful  heirs  and  next  of  kin."  It 
is  clear  that  the  testator  intended  that  the  devisee 
should  have  a  life  estate  only.  The  provision  for  the 
payment  of  a  sum  to  Mrs.  Preston  monthly  during  her 
natural  life,  and  making  it  a  lien  upon  the  i)remise8 
until  paid,  created,  at  n>art,  a  lien  upon  the  estate 
actually  granted  to  the  devisee,  and  did  not  enlarge  it 
Our  conclusion  with  respect' to  the  nature  of  the  estate 
granted  to  the  defendant  finds  ample  support  in  the 
case  of  Kiene  v.  Gmehle^  supra;  and  Slemmer  v. 
Crampton,  50«Iowa,  302.  It  follows  that  there  has  been 
a  breach  of  the  covenants  of  fbedeed  in  question.  The 
parties  have  stipulated  that,  in  case  it  shall  be  finally 
held  that  the  intere^  devised  to  the  defendant  was  a 
life  estate  only,  further  proceedings  may  be  had  to 
ascertain  the  damages  the  plaintiff  has  sustained.  The 
judgment  of  the  district  court  is  reversed,  and  the  cause 
m  remanded  for  further  proceedings  in  harmony  with 
the  ojrinion. — Reversed. 
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R.  J.  Pabk,  et  al.y  Appellants,  v.  Hibam  Chaplin,  et  al. 

Ecelesiastieal  Law:  pbopbbtt  bights.    A  body  incorporated  as  a 

2   -Free  Baptist  Church  was  deeded  property  without  declaration  of 

trust  in  the  deed.    It  became  a  member  of  a  Quarterly  Meeting 

7  whose    manual    provides  that  any  church  in  the  body  which 
1    requests  permission  to  join  another  Quarterly  Meeting  or  other 

ecclesiastical  denomination  shall  receive  a  letter  of  recommeu- 
6  dation.  Upon  a  vote  of  twenty-five  for  and  five  against  it  was 
6    ordered  that  said  church  should  join  the  Baptist  Church  and 

carry  its  property  to  it.    The   Free    Baptist   and    the  Baptist 

8  churches  hold  to  different  doctrines.    Held,  this  action  should  be 
enjoined  so  far  as  the  property  is  concerned,  though  the  proposed 

4    change  would  be  a  benefit  in  worldly  prosperity,  wealth,  popular- 
ity and  membership. 

Grranger  and  Bothrock,  JJ.,  dissenting. 

Appeal  from  Blackhawk  District  Court. — Hon.  J.  L. 
HusTBD,  Judge. 

Saturday,  October  19, 1895. 

Action  in  equity  to  enjoin  the  defendants  from 
withdrawing  the  First  Free  Baptist  Church  of  Water- 
loo, Iowa,  from  the  Free  Baptist  and  uniting  with  the 
Baptist  denomination.  The  plaintiffs  filed  a  petition 
in  which  an  injunction  was  asked.  A  temporary 
injunction  was  granted  and  thereafter  an  answer  was 
filed,  and  also  a  motion,  supported  by  affidavits  to  dis- 
solve the  injunction.  Affidavits  in  resistance  were 
filed,  and  the  cause  was  submitted  on  the  motion, 
which  was  sustained.  From  that  order  the  plaintiffs 
appeal. — Reversed. 

F.  C.  Piatt  for  appellant. 

Where  a  conveyance  is  merely  to  a  religious  cor- 
poration by  its  name,  the  corporate  or  denominational 
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name,  in  connection  with  the  contemporaneous  acts  of 
the  corporators,  will  be  a  sufficient  guide  as  to  the 
nature  and  objects  of  the  trust. 

2  Potter,  Corp.  aection  572;  Bear  v,  Heasley,  98 
Mich.  279,  24  L.  K.  A.  615;  Roshi's  Appeal,  69  Pa,  465, 
8  Am.  Rep.  275;  Harrison  v.  Hoyle,  24  Ohio  St.  263; 
Wiswell  V.  First  Cong.  Church,  14  Ohio  St.  44;  App  v. 
United  Lutheran  &  G,  Ref.  Cong.  6  Pa,  201;  Strong," 
Relations  of  Qvil  Law  to  Church  Polity,  pp.  45-49; 
Mannix  v.  Pur  cell,  46  Ohio  St.  102,  2  L.  R.  A.  753; 
Curd  V.  Wallace,  7  Dana,  190,  32  Am.  Dec.  85. 

The  persons  by  whom  this  church  was  built  sol- 
emnly covenanted  before  God  to  labor  together  for  the 
building  up  of  the  Free  Baptist  Church  and  denomi- 
nation. 

The  covenant  is  a  part  of  the  by-laws  of  the  church 
and  as  such  it  is  binding  upon  the  corporators  and  the 
members  as  a  part  of  the  organic  law  of  the  corpora- 
tion, as  though  a  part  of  the  certificate  of  incorpora- 
tion. 

Bear  v.  Heasley,  98  Mich.  279,  24  L.  R.  A.  615; 
Dressen  v.  Brameier,  56  Iowa,  756. 

Property  acquired  by  a  church  society  or  corporar 
tion  while  in  connection  with,  or  in  subordination  to 
some  ecclesiastical  organization,  denomination,  or  form 
of  government,  cannot  be  transferred  to  another 
denomination,  even  though  a  majority  of  the  members 
of  the  society  favor  such  a  transfer,  nor  may  a  religious 
society  so  endowed  unite  with  some  other  denomina- 
tional organization,  or  become  literally  independent, 
or  renounce  its  faith  and  doctrine  and  adopt  others. 

McGinnis  v.  Watsoti,  41  Pa.  14;  Schnorr^s  Appeal, 
67  Pa.  146,  5  Am.  Rep.  415;  RoshVs  Appeal,  69  Pa.  466, 
8  Am.  Rep.  275;  2  Potter,  Corp.  section  566-578,  20  Am. 
&  Eng.  Enc.  Law,  pp.  781,  783,  797-799;  Avery  v.  Baker, 
27  Neb.  388;  Hendrickson  v.  Shotwell,  2  N.  J.  Eq.  577; 
Baker  v.  Ducker,  79  Cal.  365;  Beach  Priv.  Corp.  p.  583, 


Digitized  by  VjOOQIC 


Oct.  1895]  Park  v.  C^APLm.  57 

section  358;  High,  Inj.  section  314;  First  Cong,  Church 
V.  Stewart,  43  111.  81;  Hale  v.  Everett,  53  N.  H.  9,  U 
Am.  Rep.  82;  Hackney  v.  Vawter,  39  Kan.  615;  White- 
car  V.  Michenor,  37  N.  J.  Eq.  6;  Dressen  v.  Brameier,  56 
Iowa,  756;  Bear  v.  Heasley,  98  Mich.  279;  24  L.  R.  A. 
615;  Bird  v.  St.  Mark's  Church,  62  Iowa,  567;  Bottman 
V.  BaHling,  22  Neb.  376;  Mt.  Zion  Baptist  Church  v. 
Whitmore,  83  Iowa,  138, 13  L.  E.  A.  198. 

Not  only  profesedon  of  the  ftiith  of  the  church,  but 
submission  to  its  government  and  discipline,  is  neces- 
sary to  membership  therein. 

26  Am.  &  Eng.  Enc.  Law,  p.  779. 

Proof  that  the  proi)erty  is  in  an  unprosperous  con- 
dition is  immaterial.  The  court  will  not  decree  a  dis- 
solution of  the  corporation  against  the  will  of  the 
minority, 

20  Am.  &  Eng.  Enc.  Law,  p.  827. 

And  it  is  immaterial  what  amounts  of  money  have 
been  j^aid  for  church  purposes  by  the  minority.  Their 
rights  do  not  depend  upon  that  question. 

Dresssen  v.  Brameier,  56  Iowa,  761. 

A  fund  given  for  the  benefit  of  a  voluntary  relig- 
ious society  accrues  to  the  use  of  the  s»ame  society  after 
incorporation. 

20  Am.  &  Eng.  Enc.  Law,  pp.  802,  804,  note,  3; 
Miller  v.  Chittenden,  4  Iowa,  252. 

The  fact  that  defendants  withdrew  from  the 
church  and  formed  a  new  congregation  amounted  to  a 
relinquishment  of  all  their  rights  in  regard  to  the 
church  from  which  they  withdrew. 

Bouldin  v.  Alexander,  82  U.  S.  15  Wall,  131,  21  L. 
ed.  69;  Methodist  Episcopal  Church  v.  Wood,  5  Ohio, 
283;  Harper  v.  Straws,  14  B.  Mon.  48;  Venable  v,  Coff- 
man,  2  W.  Va.  310;  Atty.  Gen.  v.  Dublin,  38  N.  H.  459; 
Hadden  v.  Chorn,  8  B.  Mon.  70;  Beach  Priv.  Corp,  p.  183, 
paragraph  99;  2  Potter,  Corp.  section  567. 
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On  an  attempt  to  divert  the  church  property  the 
parties  cease  to  be  trustees^  and  may  be  enjoined 
accordingly. 

20  Am.  &  Eng.  Enc.  Law,  p.  825;  Rottmann  v. 
Bartlinff,  22  Neb.  375. 

The  First  Free  Baptist  Church  of  Waterloo,  by  its 
articles  of  incorporation,  its  by-laws,  its  membership 
in  Cedar  Valley  Quarterly  Meeting,  and  its  connection 
through  that  with  the  Iowa  Yearly  Meeting,  and  the 
General  Conference  of  Free  Baptists,  acknowledged 
the  authority,  doctrines,  and  practice  of  the  Free  Bap- 
tist denomination  and  became  amenable  thereto. 

Bird  V.  St  Mark's  Church,  62  Iowa,  567. 

Where  proi)erty  interests  are  threatened  or 
affected,  a  court  of  equity  will  extend  itsi  strongest  arm 
in  protection. 

Beach,  Priv.  Corp.  p.  124,  paragraph  60,  note,  p. 
183,  paragraphs  99, 100,  p.  583,  paragraph  358;  20  Am. 
&  Eng.  Enc.  Law,  pp.  795,  797,  notes,  3,  4,  pp.  800,  825; 
2  Potter,  Corp.  sections  565,  568,  569,  572,  581,  582,  591; 
Ml  Zion  Baptist  Church  v.  Whitmore,  83  Iowa,  138, 13 
L.  R.  A.  198;  1  High,  Inj.  section  314.* 

Alford  &  Gates  for  appellees. 

Robinson,  J. — ^The  petition  alleges  and  the 
answer  aximits  the  following  facts:  On  the  twenty- 
seventh  day  of  April,  18G8,  the  "Waterloo  Free  Will 
Baptist  Society"  was  duly  incorporated  under  the  laws 
of  this  state  a»  a  religious  association.  The  object  of 
the  association,  as  declared  in  the  certificate  of  incor- 
poration, w«as  "the  building  and  erection  of  a  church 
or  bouse  of  worship,  and  the  diffusion  of  the  gospel.'^ 
In  December,  1892,  the  certificate  was  so  amended  by 
a  unanimous  vote  of  the  society  as  to  change  its  name 

•Note— See  Mt.  Zion  Baptist  ("hurch  v.  Whitmore,  88  I^wa,  147,  a«  to  ohanvi*  of 
doctrine.  S»"^  nl  o  Krecker  v.  Shirley  (Pa.)  29  L.  R.  A.  476,  and  College  v.  Wyatt^ 
(Ore.)  26  L.  B.  A.  68. 
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to  the  *^PiP8t  Free  Baptist  Church  of  Waterloo,"  and 
provide  for  five  instead  of  three  trustees.  On  the 
fourth  day  of  January,  1894,  at  a  meeting  held  by  mem- 
bers of  the  church,  a  resolution  was  adopted,  a  copy  of 
which  is  as  follows:  "We,  the  members  of  the  First 
Free  Will  Baptist  Church  of  Waterloo,  Iowa,  resolve 
that  the  name  of  said  church  be  changed  from  the  one 
by  which  it  has  formerly  been  known  to  the  Tree  Bap- 
tist Church  of  Waterloo,  Iowa,'  by  which  name  it  shall 
hereafter  be  known,  and  that  article  first  of  its  certifi- 
cate of  incorporation  be  amended  accordingly.''  The 
article  referred  to  was  the  one  which  gave  the  church 
its  name.  The  petition  also  contains  averments,  some 
of  which  are  not  admitted  by  the  answer,  to  the  fol- 
lowing effect:  The  amendment  adiopted  in  December, 
1892,  did  not  change  the  articles  of  faith  or  belief  of 
the  church.  The  church  i»  under  the  patronage  of  the 
General  Free  Baptist  Conference,  and  it  is  particularly 
under  the  patronage  and  is  a  member  of  the  Cedar  Val- 
ley Quarterly  Meeting,  a  regularly  constituted  body, 
comprised  of  nine  churches.  The  vote  on  the  adop- 
tion of  the  resolutions  of  January  4, 1894,  was  twenty- 
five  for,  and  five  against,  it  At  the  same  meeting  the 
following  was  adopted:  "Resolved,  That  we,  the  mem- 
bers of  the  Second  Baptist  Church,  of  Waterloo,  Iowa, 
appoint  the  trustees  of  said  church  a  committee  to 
inform /the  Baptist  d<eiiomination  that  we,  as  a  church, 
desire  membership  in  their  denomination,  measures 
having  been  adopted  by  us  which  we  trust  will  bring 
about  sueh  a  union."    This  was  voted  against  by  thi^ 

same  persons  who  opposed  the  other  resolu- 
1         tion.     The  religious  belief  and  the  articles  of 

faith  of  the  Baptist  Church  or  denomination  are 
radically  different  from  those  of  the  Free  Baptist 
Church,  and  each  has  a  separate  and  distinct  organi- 
sation, and'  is  governed  by  its  own  oflfllcers,  laws,  and 
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rule^.  The  petition  further  alleges  that,  by  the  adop^ 
tion  of  the  two  resolutions  set  out,  the  persons  voting 
therefor  declared  their  secession  from  the  First  Free 
Baptist  Church  of  Waterloo,  and  from  the  General 
Free  Baptist  Conference,  an(J  from  the  Cediar  Valley 
Quarterly  Meeting,  and  thereby  abandoned  the  relig- 
ious belief  and  creed  of  the  First  Free  Baptist  Church 
of  Waterloo,  and  then  and  there  withdrew  from  that 
church;  and  that  the  property  of  the  church  was 
acquired  for  the  purpose  of  advancing  Christianity 
according  to  the  religious  belief,  principles,  and  creed 
of  the  Free  Baptist  Church,  to  which  the  plaintiffs  still 
adhere;  that  the  property  has  been  dedicated  to  the  uses 
and  purposes  consistent  with  the  religious  belief  and 
creed  of  that  body;  that  the  defendants  are  attempting 
to  alienate  the  property  of  the  Free  Baptist  Church  of 
Waterloo,  and  to  prevent  the  plaintiffs  and  others  from 
enjoying  those  rights  which  have  been  assured  them 
by  the  acquisition  and  dedication  of  that  property  to 
the  purposes  and  uses  of  that  church;  that  neither  the 
General  Free  Baptist  Conference  nor  the  Cedar  Valley 
Quarterly  Meeting  has,  by  vote  or  otherwise,  expressed 
its  approval  of  the  proposed  change  in  the  certificate 
of  incorporation  of  the  First  Free  Baptist  Church  of 
Waterloo,  and  has  not  been  applied  to  for  such  con- 
sent; that,  if  the  instructions  contained  in  the  resolu- 
tions are  carried  out,  a  cloud  will  be  cast  upoai  the  title 
of  that  church  as  to  its  real  property  in  Waterloo, 
which  is  particularly  described,  and  that  the  plaintiff 
and  other  members  of  the  church  who  adhere  to  its 
religious  belief  will  be  threatened  with  the  loss  of  the 
rights  and  privileges  to  which  they  are  entitled  as 
members  of  the  church,  if  they  are  not  actually 
deprived  of  them;  that,  if  the  proposed  amendment  is 
adopted,  the  rights  of  the  said  persons  will  be  unlaw- 
fully infringed  and  invaded,  and  the  standing  of  the 
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church  as  a  Free  Baptist  arganization  and  its  influence 
in  the  community  for  the  promotion  of  the  doctrines  of 
the  Free  Baptist  Ohurch  will  be  irreparably  injured; 
and  that  the  defendant  trusteosJ  threaten  to  carry  the 
resolutions  into  effect,  and  will  do  so  unless  restrained. 
The  plaintiffs  are  two  of  the  members  of  the  First 
Free  Baptist  Church  of  Waterloo,  and,  as  such,  are  in 
good  standing.  That  church  and  its  trustees  are  made 
parties  defendant. 

The  defendants  contend  that  the  First  Free  Bap- 
tist Church  of  Waterloo  is  an  independent  body,  not 
subject  to  the  control  of  any  saiperior  body;  that  it  is 
at  liberty  to  form  its  own  creed,  and  does  aow  and  has 
always  regulated  it  own  affairs,  without  any  right  of 
interference  or  control  on  the  part  of  any  superior  or 
other  body;  that  there  is  now  no  radical  difference 
between  the  belief  and  articles  of  faith  of  that  church 
and  the  Baptist  Church;  "that  several  years  ago  thert 
wag  a  very  substantial  difference  in  the  articles  of  faith 
and  religious  beliefs  of  the  two  churches,  but  that  for 
many  years  the  two  denominations  have  been  grad- 
ually drawing  nearer  to  each  other  in  creed,  belief,  and 
articles  of  faith,  the  regular  Baptist  denomination 
having  dropped  from  its  creed,  belief,  and  articles  of 
faith  the  portions  thereof,  or  the  most  of  the  portions 
thereof,  which  were  repugnant  to  the  early  founders 
of  the  denomination  of  Free  Will  Baptists  or  Free  Bap- 
tists, with  which  denomination  the  defendant  church 
wa®  heretofore  affiliated,  and  at  the  same  time  the  lat- 
ter denomination  has  dropped  from  its  ai"eed,  belief, 
and  articles  of  faith,  or  modified,  some  of  the  tenets 
thereof  which  were  originally  repugnant  to  or  mate- 
rially different  from  the  leligious  faith  and  belief  of  the 
regular  Baptist  denomination;  that  the  tenets  of  belief 
of  said  denominations  have  changed,  and  can  but 
change;  that  any  attempt  to  anchor  the  beliefs  of 
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denominations  immovably  in  the  stream  of  time  is 
beyond  human  power,  opposed  to  progress  and 
advancement,  and  an  effort  to  halt  on  the  great  onward 
march  of  thought."  The  diefendants  further  allege 
that  the  defendant  church  is  weak  in  numbers;  that 
few  of  them  are  possessed  of  large  means;  that  in  con- 
sequence it  is  impossible  for  the  church  to  employ  a 
regular  or  permanent  pastor;  that  it  has  been  without 
a  pastor  a  portion  of  the  time  for  several  years;  that  in 
consequence  many  of  its  members  have  gone  away,  and 
now  affiliate  with  other  churches,  and  that,  if  the  reso- 
lutions are  not  carried  into  effect,  other  members  will 
also  attach  themselves  to  other  churches;  that  if  the 
resolutions  are  carried  out,  and  the  Baptist  denomina- 
tion receives  the  church,  its  membership  and  revenue 
will  be  greatly  increased,  it  will  be  enabled  to  employ 
a  pastor  permanently,  and  members  will  be  prevented 
thereby  from  going  to  and  affiliating  with  other 
churches;  that  it  will  not  be  necessary  for  any  mem- 
bers to  subscribe  to  the  articles  of  faith  of  the  Baptist 
denomination,  because  the  articles  of  faith  of  the 
two  churches  are  substantially  the  same;  that,  if 
then  unable  to  employ  a  pastor,  assistance  will 
be  received  from  the  Baptist  denomination,  which 
is  the  larger  and  stronger  of  the  two;  that  the 
only  effect  of  carrying  out  the  resolutions  will  be 
to  change  the  name  of  the  church,  and  place  it 
in  the  Baptist  denomination;  that  the  property  of  the 
church  described  in  the  petition  was  conveyed  to  it 
without  qualification  or  limitation,  and  without  dedi- 
cation to  any  particular  use  or  purpose;  that  it  is  held 
subject  to  the  will  of  a  majority  of  the  church  members, 
and  that  the  cause  of  Christianity  will  be  advanced  by 
the  making  of  the  proposed  change;  that,  if  it  is  made, 
the  church,  if  received  into  the  Baptist  denomination, 
will  continue  to  be  a  separate  and  independent  body, 
with  a  perfect  right  to  formulate  and  change  its  own 
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creed  or  religious  beliet  The  defendants  further  aver 
that  the  property  of  the  defendant  church  is  held  with- 
out dedication  to  any  special  use;  that  no  trust  is 
expressed  in  its  deed  or  results  from  its  ownership,* 
and  that  this  court  has  no  jurisdiction  in  equity  of  the 
case,  the  relief,  if  any,  to  which  the  plaintiffs  are 
entitled,  being  within  the  defendant  church. 

In  addition  to  the  facts  admitted  by  the  plead- 
ings, the  evidence  shows  the  following:      The  terme 
*Tree  Bajytists''  and  "Free  Will  Baptists"  are  identi- 
cal in  meaning,  and  are  used  to  designate  persons  of 
the  same  religious  belief  who  are  members  of 

2  the  same  denomination ;  and  the  change.in  name 
adopted!  by  the  defendant  church  in  December, 

1892,  had  no  effect  upon  its  creed  or  declaration  of  prin- 
ciples, nop  upon  its  relation  to  other  churches.  The 
title  to  the  church  edifice  and  the  lot  upon  which  it 
stands  is  vested  in  the  defendant  corporation,  the  First 
Free  Baptist  Church  of  Waterloo;  and  unless  the 
defendants  are  prevented  from  carrying  the  resolutions 
of  January,  1894,  into  effect,  that  organization  will  be 
withdrawn  from  the  Free  Bajytrst  denomination,  and^ 
if  received  by  the  Baptist  denomination,  will  become  a 
part  of  it 

The  change  proposed,  if  accomplished,  will  transr  >v 

fer,  not  only  the  organization,  but  the  property  of  the    / 

defendant  church,  to  the  Baptist  denomination,  and 

that  will  have  the  benefit  of  both  the  organization  and 

its  property,  including  that  in  controversy.    We 

3  do  not  understand  that  any  party  to  the  action 
questions  the  fact  that  the  property  would  go 

with  the  corporation;  but  it  is  claimed  by  the  appellees 
that  the  defendant  church  is  a  civil  corporation,  in 
which  a  majority  rules^andLthat  each  church,  in  both 
the  Free  Baptist  iRnd  "R^ptiat  /JAn/^minQ'fimiq,^  |iaa  the 
right  to  fix  and  adopt  its  articles  of  faith  and  covenant ; 
that  the  only  effect  of  the  proposed  change  would  be  to 
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I^lace  the  defendant  churcli  in  the  Baptist  denomina- 
tion; and  that  it  would  there  continue  to  be  independ- 
ent, without  any  change  in  its  articles  of  faith  or  cove- 
nant. 

The  appellants  claim  (1)  that  the  church  edifice, 
and  the  lot  on  which  it  is  situated,  have  been  dedicated 
to  the  use  of  the  Free  Baptist  denomination,  for  the 
advancement  of  Christianity  according  to  the  rerigious 
beliefs  of  that  denomination,  and  that,  therefore,  they 
cannot  be  transferred  to  any  other  denomination;  (2) 
that  the  attempt  to  carry  out  the  resolution  in  question 
is  an  effort  to  alienate  the  church  property,  and  place 
it  beyond  the  control  of  those  who  are  adhering  to  the 
doctrine  professed  by  the  congregation  and  the  form  of 
worship  in  practice  at  the  time  of  the  dedication  of 
the  property  and  the  creation  of  the  trust;  (3)  that  the 
appellees  have  not  pursued  the  statutory  provisions  in 
regard  to  the  changing  of  articles  of  incorporation  of 
religious  societies;  (4)  that  a  court  of  equity  has  juris- 
diction to  determine  the  questions  affecting  the  prop- 
erty interests  of  the  defendant  church. 

The  questions  we  are  required  to  determine  are 
only  those  which  relate  to  the  proi)erty  rights  of  the 
parties  to  this  action.  "Oivil  courts  will  not  revise  the 
decisions  of  churches  or  religious  associations  upon 
ecclesiastical  matters,  but  they  will  interfere  with  such 
associations  when  rights  of  property  or  civil  rights  are 
involved."  Bird  v.  St  Mark's  Church,  62  Iowa,  573 
(17  N.  W.  Eep.  747),  20  Am.  &  Eng.  Enc.  Law,  799.  And, 
when  controversies  of  which  the  civil  courts  have  juris- 
diction arise  in  such  bodies,  the  courts  will  inquire  as 
to  the  purpose  for  which  they  were  instituted  and  the 
rule  by  which  they  are  governed,  and,  so  far  as  practi- 
cable, they  will  be  given  effect.  Bottmatm  v.  Bartling^ 
Nebraska,  35  N.  W.  Eep.  143;  Attorney  General  v. 
Pearson  J  3  Mer.  409;  Harrison  v.  Hoyle^  24  Ohio  St  254* 
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It  was  said  in  Mt  Zion  Church  v.  WJiitmore^  83^ 
Iowa,  147  (49  N.  W.  Eep.  81),  that,  "upon  aiuthority  so 
general  as  to  be  beyond  question,  it  is  held  that  prop- 
erty given  or  set  apart  to  a  church  or  religious  asso- 
ciation for  its  use  in  the  enjoyment  and  promulgation 
of  its  adopted  faith  and  teachings  is  by  saidl  church  or 
association  held  in  trust  for  that  purpose,  and  any  mem- 
bers of  the  church  or  association  lees  than  the  whole 
may  not  divert  it  therefrom/'  This  leads  us  to  inquire 
whether  the  property  in  question  is  held  in  trust. 
4  On  the  day  on  which  the  articles  of  incorpora- 

tion of  the  diefendant  church  were  adopted  and 
W»  organization  perfected,  the  lot  on  which  the  church 
edifice  was  afterwards  erected  was  conveyed  to  the 
society  by  warranty  deed,  which  recited  the  imyment 
of  a  consideration,  but  did  not  contain_anyLjdl££lacation 
of  trust.  Whether  the  property  In  controversy  is  to  be 
regarded  as  held  in  trust  does  not  wholly  depend  upon 
the  terms  of  that  instrument  In  determining  its  char- 
acter, we  may  properly  examine  the  arfr.irlfifi  ^^  innnr. 
porartion  of  the  defendant  church,  its  declaration  of 
faith  andcpractice  when  the  funds  for  the  purchase  of 
the  lot  and  for  the  erection  of  the  J>uilding  thereon 
were  obtained,  and  the  purpose  which  the  funds  were 
provided  to  aid.  The  church  record  book  shows  that 
I)ersons  who  desired  to  be  organized  into  a  Free  Will 
Baptist  Church  met  in  Waterloo  in  January,  1867;  a 
council  previously  authorized  by  the  Waterloo  Quar- 
terly Meeting,  having  been  chosen,  was  organized; 
church  letters  were  read;  the  church  covenant  was  read 
and  adapted;  and  a  resolution  to  organize  a  church  to 
be  known  as  the  "Free  Will  Baptist  Church,"  was 
adopted;  and  the  church  api)ears  to  have  been  organ- 
ized. The  church  covenant  bound  the  members  to 
labor  together  for  the  building  up  of  the  church  and 
the  denomination,  to  contribute  for  the  support  of  the 
Vol.  96  la— 5 
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ministry  and  for  other  church  expenses,  to  be  benevo- 
lent to  the  needy,  especially  to  the  poor  of  their  own 
church,  and  to  sustain  the  benevolent  enterprises  of 
their  own  denomination  and  church,  such  as  missions, 
education,  Sabbath  schools,  and  moral  reform.  At  a 
later  date,  application  was  made  to  the  Waterloo  Quar- 

fterly  Meeting  for  admission  to  that  body,  and  afterwards 
to  the  Cedar  Valley  Quarterly  Meeting,  to  which  it 
appears  to  have  been  admitted.  In  April,  1868,  stejys 
were  taken  to  erect  a  church  building,  money  was  sub- 
scribed for  that  purpose,  and  the  building  was  con- 
structed. All  that  wa-s  djone  in  the  organization  of  the 
church  and  in  procuring  the  property  in  question  was 
I  in  the  name  of  the  Free  Will  Baptist  Society,  and  at 
all  times  until  January,  1894,  it  appears  to  have  acted 
with  and  as  a  part  of  the  Free  Baptist  denomination. 

v,^        We  have  no  doubt  that  the  property  was  obtained 

^  -^  '^'^'      for  the  use  and  benefit  of  that  dienomination.    It  is 

said,  however,  that  there  is  no  practical     difference 

between  that  and  the  Baptist  denomination.    They  are 

similar  in  many    respects,    esi>ecially  in    matters    of 

organization  and  government,  and  both  recog- 
5  nize  the  Bible  as  the  only  infallible  rule  of  faith 

and  practice.  But  there  are  important  differ- 
ence3  of  belief  which  have  thus  far  prevented  a  union 
of  the  two  denominations,  and  recent  agitations  for  a 
union  have  shown  that  they  will  continue  separate 
for  an  indefinite  period  of  time.  Thf^  evidence  before 
us  shows  that  the  faith  of  the  Baptist  dienomination  is 
0alyiJlifitiC4_iUid.  it  is  briefly  stated  as  .fallows :  "The 
belief  in  original  sin  or  total  depravity;  predestination; 
particular  redemption;  effectual  calling  and  persever- 
ance of  the  saints.''  The  FreeJBaptist  faith  is  based 
upoBr  the-^doctrines  of  Arminius,  aBd-4s~&tated'  to  be: 
"(1)  Conditional  election  and  reprobation,  in  opposition 
to  absolute  jnredestination.    (2)  Universal  redemption, 
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or  that  the  atonement  was  made  by  ChriBt  for  all  man- 
kind, though  none  but  believers  can  be  imrtakers  of  the 
benefit.  (3)  That  man,  in  order  to  exercise  true  faith, 
must  be  regenerated  and  renewed  by  the  operation  of 
the  Holy  Spirit,  which  is  the  gift  of  God.  (4)  That  the 
grace  which  confers  this  is  not  irresistible.  (5)  That 
men  may  relapse  from  a  state  of  grace,  and  die  in  their 
sinsw"  Differences  not  disclosed  by  these  statements 
of  faith  also  exist.  It  is  not  any  part  of  our  duty  to 
decide  whether  the  difference  between  the  respective 
articles  of  faith,  covenants,  and  practice  of  the 
6  two  denominations  is  substantial.      It  may  be 

true  that  changes  in  such  matters  are  constantly 
going  on,  and  that  it  is  beyond  human  power  to  pre- 
vent them;  that  in  those  things  which  make  for  worldly 
prosperity,  as  i)opularity,  wealth,  and  numbers,  the 
defendant  church  would  be  greatly  benefited  by  its 
union  with  the  Baptist  denomination  as  proposed;  but 
considerations  of  that  kind  have  nothing  to  do  with 
the  legal  rights  of  the  parties  to  this  action,  and  can- 
not be  given  weight  in  determining  the  questions  of 
which  we  have  jurisdiction.  It  is  enough  for  the  pur- 
poses  of  this  case  that  the  two  denominations  are  ^w 
separate  and  distinct ;  that  the  property  in  controversy 
was  acquired  by  the  defendant  church  for  the  special 
benefit  of  one  of  them;  and  that  the  plaintiffs,  being 
members  of  that  church  and  of  that  denomination, 
object  to  the  proi>oeed  change  and  insist  that  it  shall 
not  be  made. 

According  to  the  usages  of  the  Free  Baptist 
denomination,  it  is  the  duty  of  each  of  its  churches  to 
unite  with  some  Quarterly  Meeting  that  is  composed 
of  two  or  more  churches  of  the  denomination,  and  has 
a  constitution  for  its  government.  The  functions  of 
the  Quarterly  Meeting  appear  to  be  chiefly  advisory. 
It  cannot  deprive  a  church  of  its  Indiependent  form  of 
government,. nor  its  right  to  discipline  its  own  mem- 
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bers,  nor  labor  with  individual  members  of  the 
churches  as  such,  but  it  has  the  right  to  labor  with 
the  church  as  a  body,  in  case  of  unscriptural  or  dis- 
orderly walk,  and  may  determine  whether  a  church 
is  worthy  of  its  fellowship.  Some  importance  is 
attached  to  a  provision  in  the  "Manual  of  Church  Gov- 
ernment^' in  regard  to  the  business  of  the  Quarterly 
Meeting,  which  reads  as  follows:  **When  a  church  in 
good  standing  requests  a  dismission  to  unite  with 
another  Quarterly  meeting,  or  with  another 
7  Evangelical    denomination,    a  letter    of    dis- 

mission and  recommendation  is  given."  It  is 
urgedl  that  this  recognizes  the  right  of  a  churth  to  unite 
with  another  Evangelical  denomination,  but  it  does  not 
purport  to  authorize  the  majority  of  any  church  to 
transfer  the  property  of  the  church,  and  appears  to 
refer  to  the  church  as  an  ecclesiastical,  rather  than  as 
a  purely  legal  body.  We  find  nothing-  in  the  record 
before  us  to  show  that  the  Quarterly  Meeting  has  any 
authority  in  matters  of  property,  and  nothing  to  show 
that  the  defendant  church  was  so  organized  that  a 
majority  of  its  members  may  dispose  of  its  property 
for  the  benefit  of  another  denomination,  either  directly 
or  indirectly,  in  the  manner  attempted  in  this  case. 

<The  property  was  acquired,  as  stated,  for  the  use  and 
benefit  of  the  Free  Baptist  denomination,  without  any 
condition,  expressed  or  implied,  that  it  might  be  trans- 
ferred to  another,  and  it  cannot  be  so  transferred 
against  the  objections  of  members  of  the  church,  how- 
ever few  in  number. 

We  are  aware  that  our  conclusion  is  not.  in  har- 
mony with  the  decisions  in  some  of  the  states^ 
especially  those  of  New  York;  but  it  is  according 
to  the  doctrine  heretofore  announced  by  this  court,  and 
appears  to  us  to  be  supported  by  the  weight  of  author- 
ity, and  to  be  founded  on  principles  of  equity.  It 
must  be  understood  that  wliat  wo  have  said  has  special 
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reference  to  the  rights  of  the  defendants  to  transfer 
the  property  in  controversy  to  the  Baptist  denomina- 
tion. Since  the  resolutions  in  question  cannot  be  car- 
ried out  without  affecting  prejudicially  the  interests 
of  the  plaintiff  in  that  property,  the  defendants  are 
enjoined  from  carrying  them  into  effect  Nothing  we 
have  said  is  to  be  construed  to  affect  any  right  the 
defendant  church  has  to  withdraw  as  a  church  from 
the  Free  Baptist  and  unite  with  the  Baptist  denomi- 
nation; but  the  withdrawal,  if  carried  out,  must  be  so 
effected  as  not  to  change  or  cloud  the  title  to  the 
property  in  controversy.  The  decree  of  the  district 
court  is  reversed. 

Given,  O.  J.  (dissenting). — I  do  not  concur  in  the 
foregoing  opinion.  It  seems  clear  to  me  that  under 
the  "Manual  of  Ohurch  Government"  quoted  in  the 
opinion,  this  church,  as  a  body,  has  a  right  to  unite 
with  any  other  Evangelical  denomination,  and  to  take 
its  property  with  it  It  is  in  this  provision  that  this 
case  differs  from  those  cited.  I  do  not  question  the  doc- 
trine that,  when  a  church  property  is  held  exclusively 
for  the  promulgation  of  the  faith  and  teachings  of  a 
particular  denomination,  it  cannot  be  diverted  to  any 
other  use  by  any  number  of  the  members  less  than  the 
whole.  To  permit  such  a  diversion  would  be  a  breach 
of  the  trust  under  which  the  property  is  held.  Such  is 
not  this  case.  The  opinion  recognizes  the  right  of  this 
body  to  unite  with  the  Baptist  denomination,  or,  at 
least,  declines  to  say  that  it  may  not  That  is  just 
what  it  was  proceeding  to  do,  and  in  the  way  provided, 
when  this  suit  was  commenced,  and  that  is  what  the 
district  court  held  it  might  do.  The  opinion  does  not 
prevent  this  church  from  consummating  the  union,  but 
holds  that  it  must  be  in  such  way  as  not  to  change  or 
doud  the  title  to  its  property.  If  this  property  was 
held  exclusively  for  the  promulgation  of  the  faith  and 
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teaching  of  the  Free  Baptist  deno-mination,  this  would 
be  correct,  but  it  was  not  acquired  nor  is  it  held  for 
that  exclusiTe  purpose.  It  was  acquired  by  this  body, 
and  is  owned  and  held  by  it  for  the  promulgation  of  the 
faith  and  teachings  of  whatever  Evangelical  denomi- 
nation it  may  see  fit  to  unite  with.  It  is  therefore  no 
breach  of  the  trust  under  which  this  property  was 
acquired  and  is  being  held,  to  allow  the  owner  to  use  it 
in  promulgating  the  faith  and  teachings  of  any  Evan- 
gelical denomination  with  which  it  ma.y  see  fit  to  unite. 
To  aay  otherwise  is  to  deny  to  the  defendant  church  the 
right  to  hold  and  use  its  own  for  the  purpose  for  which 
it  was  acquired  and  held.  Whether  such  a  union 
may  be  effected  by  a  bare  majority  need^  not  be  con- 
sidered, as  the  record  shows  that,  of  a  membership  of 
about  sixty,  fifty-four  are  in  favor  of  the  body  uniting 
with  the  Baptist  denomination.  I  think  the  decree  of 
the  district  court  should  be  affirmed. 

Kothrock,  J.,  concurs  in  this  dissent 


W.  W.  Davis  v.  Thb  Anchor  Mutual  Fire  Insurance 
Company,  Appellant. 

Ingoraiiee:  construction  of  pouct.    BindiDg  twine  is  covered  by 

2    a  policy  on  implements  including  binder  "and  all  such  goods  not 

more  hazardous,  kept  for  sale  in  a  general  implement  store.*' 

Abbithation.    Where  a  policy  provides  that  differences  as  to  loss 
0    should,  at  the  **written  request  of  either  party,**  be  submitted  to 
arbitration  and  that  no  action  should  be  brought  until  after  the 
award,  such  arbitration  is  not  a  condition  precedent  to  bring- 
ing action,  where  no  arbitration  has  been  requested. 

Practice:  harmless  error.    When  plaintiff,  in  the  presence  of  the 
5    Jury,  disclaims  recovery  under  his  policy,  for  hardware,  it  may  be 
charged  that  such  policy  does  not  include  hardware. 

Cross-examination.  The  age  and  construction  of  a  building  cannot 
8  be  shown  on  cross-examination  where  the  direct  examination  did 
4    not  touch  upon  the  value  of  the  building. 
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AvFisiCAnYB  DEFBN8BS.    That  plaintiff  might  have  saved  insured 
3    goods  from  loss  must  be  pleaded  and  proved  by  defendant. 

Challbngb  fob  cause  must  state  for  what  cause  objection   is 
1    made. 

Appeal  from  Warren  District  Court. — ^fioN.  J.  H.  Hen- 
derson, Judge. 

Saturday,  October  19,  1895. 

Action  on  a  policy  of  fire  insurance.    Judgment 
for  the  plaintifif,  and  the  defendant  appealed.- 


W.  F.  Powell,  J.  E.  Williamson^  and  Sullivan  & 
Sullivan  for  appellant. 

W.  H.  Berry  for  appellee. 

Granger,  J. — I.  At  the  impaneling  of  the  jury,  one 
Whitney  was  examined'  as  to  his  qualifications  to  sit 
as  a  juror;  and  some  of  his  answ«^  showed  that  he  had 
formed  **some  opinion,"  and  would  "enter  upon  the 
trial  of  the  case  with  some  bias."  Both  the  court  and 
counsel  for  defendant  questioned  the  juror  after  these 
statements,  and  the  defendant  challenged  for  cause, 
and  the  challenge  was  overruled.  ComiHaint  is  now 
made  of  the  ruling.  Appellee  urges  that  the 
1  challenge,  being  merely  "for  cause,"  is  insuffi- 

cient. The  same  point  was  considered  in  Bon- 
ney  v.  Cocke,  61  Iowa,  803  (16  N.  W.  Rep.  139),  and 
such  a  challenge  was  held  to  be  too  indefinite.  In  a 
challenge  for  cause,  the  cause  of  the  challenge  should 
be  stated.  The  causes  for  such  challenge  are  specified 
in  Code,  section  2772. 

II.  The  policy  covered  an  insurance  of  six  hun- 
dred dollars  on  a  building,  and  "six  hundred  dollars  on 
a  stock  of  implements,  consisting  chiefly  of  wagons, 
buggies^  plows,  cultivators,  *  *  *  binders,  pumps, 
and  all  such  goods,  not  more  hazardous,  kept  for  sale 
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in  a  general  implement  store/^    In  the  stock  was  a 

quantity  of  binding  twine,  and  tlie  court  permitted  the 

jury  to  consider  whether  or  not  it  came  within 

2  the  terms,  of  the  policy.       This  action  of  the 
court  is   said  to  be  error,  and  it  is  said  that 

binding  twine  could  not  be  included  in  "goods  kept  in 
a  general  implement  store/'  The  policy  shows,  from 
its  specifications,  that  it  was  intended  mainly  to  cover 
agricultural  implements;  that  i-s,  that  the  stock  was  of 
that  character.  It  did  not  attempt  to  specify  all  the 
kinds  of  property  insured,  and  hence  other  articles 
than  those  named  may  be  included,  if  they  are  such  as 
are  kept  in  a  general  implement  store,  and  the  infer- 
ence is  that  the  store  insured  was  such  an  one.  Among 
the  articles  specified  are  binders,  and  twine  is  essential 
to  the  operation  of  binders.  It  seems,  to  us  that,  in  a 
proper  ©ense,  it  could  be  regarded  as  an  implement, 
within  the  meaning  of  the  policy.  An  "implement"  is 
defined  to  be  "that  which  fulfills  or  supplies  a  want  or 
use."  The  word  haa  an  especial  application  to  an 
instrument,  tool,  or  utensil,  as  supplying  a  requisite 
to  an  end.  Binding  twine  comes  within  the  general 
definition  of  the  word,  and  the  scope  of  the  provision  of 
the  policy  warrants  ffuch  a  use  of  it. 

III.     The  plaintiff  was  a  witness,  and  testified  as 

to  the  fact  of  the  fire;  that  it  occurred'  on  the  morning 

of  Junei  20, 1893;  as  to  what  was  burned;  and  as 

3  to  the  value  of  the  i>ersonal  property.    On  croesr 
examination,    defendant    attempted    to    show 

where  plaintiflf  was  on  the  night  of  the  fire,  which  the 
court  excluded.  Complaint  ie  made  of  the  ruling,  and 
it  is  said  that  the  purpose  was  to  show  that  the  plaint- 
iflf could  have  saved  property  from  the  fire,  if  he  so 
wished.  The  diflSculty  is,  there  was  no  such  issue.  If 
the  defendant  relied  on  the  negligence  of  the  plaintiflf, 
either  as  defense,  or  to  mitigate  the  damages,  it  was 
a  matter  to  be  pleaded  and  proven.    It  is  further  said 
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that  they  had  a  right  to  show  the  kind)  of  building, 
what  the  material  was,  and  how  long  used.  We  do 
not  see  what  for.  The  law  fixes  the  measure  of  recov- 
ery ^r /ma /ac/^,  at  the  amount  stated  in  the  pol- 
4  icy,  and  such  inquiries  could  only  go  to  the  value 

of  the  building.  Plaintiff  had  not  testified  on 
the  direct  examination  as  to  that  fact  There  wasi  no 
error  in  the  ruling. 

IV.  The  following  is  the  sixth  instruction  given : 
"The  policy  covering  the  goods  and  merchandise 
described  the  same  as  follows:  *0n  stock  of  implements, 
consisting  chiefly  of  wagons,  buggies,  plows,  cultiva- 
tors, com  planters,  mowers,  reapers,  binders,  pumps, 
and  all  such  goods  not  more  haz^ardous  kept  for  sale 
in  a  general  implement  store.'  Under  this  provision  ot 
the  policy,  it  would  include  all  of  the  articles  specific- 
ally described,  and  all  of  such  other  articles  ordinarily 
kept  for  sale  in  a  general  implement  store,  but  would 
not  include  articles  kept  for  sale,  such  as  are  not  so 
ordinarily  kie^pt  in  such  implement  store,  and  therefore 
would  not  indudje  hardware  kept  for  sale,  unless  such 
hardware  was  so  usually  kept  for  sale  in  such  general 
implement  store.  You  are,  therefore,  only  to  allow 
the  actual  cash  value  for  such  property  as  was 
destroyed  or  damaged,  as  ordinarily  and  usually  is 
kept  in  a  general  implement  store."  The  complaint  is 
that  there  was  no  evidence  that  hardware  was  usually 
kept  for  sale  in  an  implement  store,  and  that  the 
5  language  of  the  instruction  in  relation  to  hard- 

ware is  prejudicial.  We  think  that  the  court 
might  well  have  said  to  the  jury,  in  terms,  that  there 
could  be  no  recovery  for  hardware,  for  plaintiff  made 
no  such  claim,  but,  on  the  contrary,  disclaimed'  the 
right  in  the  following  language:  "Counsel  for  plaint- 
iff here  states  to  the  court  that  this  policy  did  not 
include  hardware,  and  they  shall  not  ask  any  damage^ 
on  account  of  the  loss  of  hardware."    This  statement 
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was  made  in  the  examination  of  a  witness,  and  must 
have  been  in  the  presence  of  the  jury;  and,  when  the 
language  of  the  instruction  is  taken  with  the  state- 
ment of  the  counsel,  the  jury  could  not  have  under- 
stood otherwise  than  that  there  could  be  no  recovery 
for  hardware.  Nor  does  the  amount  of  the  verdict 
necessarily  include  a  finding  for  hardware. 

V.  The  question  regai^ded  by  both  parties  as  the 
important  one  in  the  case  arises  on  a  construction  of 
the  policy.  It  contains  the  following  provisions:  Sec. 
9.  "The  amount  of  sound  value,  and  of  the  loss  or 
dama^,  shall  be  determinedi  by  agreement  between 
the  company  and  the  assured;  but  if,  at  any  time,  dif- 
ferences should  arise  as  to  the  amount  of  any  loss  or 
damage,  or  as  to  any  question,  matter,  or  thing  con- 
cerning or  arising  out  of  this  insurance,  every  such  dif- 
ference shall,  at  the  written  request  of  either  party,  be 
submitted,  at  the  equal  expense  of  the  parties,  to  com- 
petent and  impartial  persons,  one  to  be  chosen  by  eaeh 
party;  and  the  two  so  chosen  shall  select  an  umpire  to 
act  with  them,  in  case  of  their  disagreement;  and  the 
award  in  writing  of  two  of  them  shall  be  binding  and 
conclusive  as  to  the  amount  of  such  loss  or  damage, 
or  as  to  any  question,  matter,  or  1hing  submitted,  but 
shall  not  decide  the  liability  of  the  company; 
6  and  until  such  proofs,  de(!larntions.  and  certifi- 

cates are  produced,  and  examinations  and 
appraisals  permitted,  the  loss  shall  not  be  payable.'^ 
Sec.  10.  "It  is  furthermore  hereby  expressly  provided 
and  mutually  agreed  that  no  suit  or  action  against 
this  company  for  recovery  of  any  claim  by  virtue  of 
this  policy  shall  be  sustainable  in  any  court  of  law  or 
chancery  until  after  such  awards  shall  have  been 
obtained,  fixing  the  amount  of  such  claim  in  the  man- 
ner herein  provided."  Neither  of  the  parties  made  a 
written  request  for  the  arbitration  of  any  difference, 
nor,  in  fact,  any  request.     The  defendant  pleads  these 
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provisions  of  the  policy,  and  says  that  the  arbitration 
therein  provided  for,  unless  waived  by  the  defendant, 
is  a  condition  precedent  to  a  recovery.  It  appears 
from  the  appellant's  argument  that  the  district  court 
construed  the  policy  to  mean  that  an  arbitration  was 
not  a  condition  precedent,  unless  requested  in  writing, 
and,  as  no  request  had  been  made,  the  court  did  not 
submit  to  the  jury  the  defense  so  pleaded.  We  agree 
with  the  district  court  in  its  construction  of  the  policy. 
Its  language  is  that  "as  to  any  question,  matter,  or 
thing  concerning  or  arising  out  of  the  insurance,  every 
such  difference  shall,  at  the  written  request  of  either 
party,  be  submitted  *  *  *  to  competent  and 
impartial  persons.^'  It  is  difficult  to  elaborate  lan- 
guage that  is  so  plain,  and,  of  itself,  so  conclusive.  If 
we  eliminate  the  words,  "at  the  written  request  of 
either  party,''  we  have,  in  terms,  a  provision  for  arbi- 
tration as  a  condition  precedent  to  a  right  of  action. 
If  we  restore  the  words,  the  provision  is  so  modified 
that  the  arbitration  is  only  to  be  had  on  reque;rt. 
Until  there  is  a  written  request,  neither  party  is  com- 
pelled to  arbitrate.  Appellant's  construction  is  that 
plaintiff  must  request  arbitration,  and  then,  if  he 
desires,  defendant  may  waive  it.  That  would  be  the 
same  as  if  the  policy  provided  that  such  differences 
should  be  arbitrated  unless  defendant  waived '  the 
right.  The  language  of  the  policy  cannot  be  tortured 
into  such  a  meaning.  When  a  difference  arises,  it  gives 
either  party  a  right  to  enforce  arbitration  by  request- 
ing it.  If  neither  requests  it,  the  provision  for  arbi- 
tration is  not  made  operative  in  that  particular  case. 
Importance  is  attached  to  section  10,  because  of  its 
language, — ^that  no  action  shall  be  maintained  until 
the  award'  provided  for  in  the  preceding  section  shall 
have  been  obtained.  That  language  means  no  more 
than  this:  That  when  arbitration,  provided  for  in 
section  9,  is  invoked,  as  by  its  terms  provided,  no  action 
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can  be  maintained  until  the  award  is  had.  Section  10 
merely  saves  to  the  party  desiring  it  the  right  to  the 
award  under  section  9;  but,  if  he  desires  it,  he  must 
take  the  steps  agreed  upon  to  obtain  it  Appellant, 
with  much  care,  has  collected  authorities  in  which 
arbitration  ha«  been  held  to  be  a  condition  precedent 
to  an  actiofn.  Such  authorities  are  numerous,  but  not 
one  of  those  cited  sustain  such  a  rule,  undier  the  facts 
of  this  case.  The  following  from  May,  Ins.  section  493, 
seems  decisive  of  the  point:  "Where  a  policy  pro^ 
vides  for  arbitration  upon  the  written  request  of  either 
party,  a  request  in  writing  is  a  condition  precedent  to 
appraisal  and  award;  and,  if  there  is  no  such  request, 
arbitration  is  not  necessary  before  suit.  When  it  was 
in  the  power  of  the  company  to  have  an  arbitration  by 
written  request,  and  they  failed  to  avail  themselves  of 
the  right,  they  are  estopped  from  setting  up  ^no  award' 
as  a  defense  to  an  action  by  the  assured.  ♦  ♦  ♦ 
If  written  request  is  not  made,  the  condition  for 
arbitration  is  waived."  Insurance  Co.  v.  Badger^  58 
Wis.  283  (10  N.  W.  Eep.  504);  Nurney  v.  Insurance  Co.j 
63  Mich.  633  (30  N.  W.  Rep.  350);  Gere  v.  Insurance 
Co.,  67  Iowa,  272  (23  N.  W.  Eep.  137  and  25  N.  W.  Rep. 
159).  This  conclusion  renders  it  unnecessary  for  us  to 
consider  tba  validity  of  the  provisions  of  the  policy  as 
to  arbitration.  The  verdict  is  not  excessive,  and  the 
judgment  is  affirmed. 
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Gboegb  Haywabd,  Administrator,  Appellant,  v.  S.  M. 

Jaokman. 

Husband  and  Wife:  debtor  and  ckbditob.    Where  a  wife  permits 

1    the  husband  to  expend  her  money  for  the  support  of  the  family 

and  in  his  bosiness,  without  any  contract  for  its  repayment,  she 

cannot,  in  the  absence  of   an  express  agreement,  recover  the 

amoont  so  advanced. 

Pnetlce:  trial  to  oottrt.    In  a  trial  by  a  court,  on  motion  to  dis- 
8    miss  for  want  of  evidence,  the  question  is  whether  plaintiflf  has 
made  his  case  by  a  preponderance  of  the  evidence. 

Appeal  from    Pottawattamie    District    Court. — Hon. 
Walter  I.  Smith,  Judge. 

Saturday,  October  19, 1895. 

The  plaintifif  is  administrator  of  the  estate  of  May 
Jackman,  deceased.  This  action  was  brought  to 
recover  of  the  defendant  an  amount  of  money  which 
it  is  alleged  the  defendant,  at  the  time  of  the  death  of 
the  deceased  held  and  controlled  as  the  agent  of  the 
deceased.  There  was  a  trial  before  the  court  without 
a  jury,  and,  at  the  close  of  the  introduction  of  the  evi- 
dence in  behalf  of  the  plaintiff,  the  defendant  moved 
the  court  to  dismiss  the  case,  or  enter  judgment  for 
the  defendant.  The  motion  was  sustained,  and  judgr 
ment  was  entered  accordingly.  Plaintiff  appeals. 
— Affirmed. 

Turner ,  Smith  &  Cullison  for  appellant. 

Benjamin  &  Preston  for  appellee. 

Rothrock,  J. — ^I.     The  defendant  and  the  intestate 
were  husband  and  wife.    They  were  married  in  the 
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year  1862,  and  the  wife  died  in  the  month  of  Decem- 
ber, 1890.  She  was  a  widow  and  the  mother  of  some 
children  when  she  married  the  defendant,  and  she 
owned  a  hotel  building  in  Scott  county,  which  was 
incumbered  by  a  mortgage  of  about  five  hundred  dol- 
lars. About  two  years  after  the  marriage,  the  hotel 
property  was  sold,  and  about  three  thousand  five 
hundred  dollars  was  received  therefor.  Soon  after- 
ward the  money  was  invested  in  a  farm  in  Scott 
county,  and  the  title  to  the  farm  was  taken  in  the 
names  of  both  the  husband  and  wife.  In  1868  this  farm 
was  sold,  and  defendant  and  his  wife  moved  to  Potta- 
wattamie county,  and  bought  another  farm,  the  title 
to  which  was  taken  in  the  name  of  both  of  them.  They 
resided  on  this  last-named  farm  until  JaJiuary  29, 1889, 
when  it  was  sold  for  four  thousand  eight  hundred  dol- 
lars. Fifteen  hundred  dollars  was  paid  in  cash,  and 
the  balance  was  secured  by  notes  and  a  mortgage  on 
the  farm.  The  mortgage  and  notes  were  made  payable 
to  the  defendant  One  of  the  notes  became  due  and 
was  collected  by  defendant  on  March  30,  1890;  and 
when  the  wife  died,  in  December,  1890,  the  defendant 
was  in  possession  of  the  other  notes;  and,  a  few  days 
after  the  death  of  his  wife,  he  sold  and  assigned  the 
notes  and  the  mortgage  to  one  Sanford. 

As  we  have  said,  the  right  of  recovery  is  based 
ui>on  the  ground  of  agency.  There  is  no  evidence  that 
any  contract  was  ever  made  between  the  husband  and 
wife  with  reference  to  her  money  or  property.  The 
facts  we  have  recited  are  well  sustained  by  evidence; 
and  there  is  no  doubt  that,  when  the  parties  were 
married,  the  wife  had  more  property  than  the 
1  husband.    But,  as  we  have  said,  there  is  no  evi- 

dence that  the  relation  of  debtor  and  creditor 
existed  between  them.  The  last  farm  owned  by  them 
was  sold  nearly  two  years  before  Mrs.  Jackman  died, 
and  the  first  mortgaji^e  note  was  paid   about  nine 
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months  before  her  death.  The  nearest  approach  to 
any  evidence  of  an  agreement  between  the  parties  is 
fonnd  in  the  testimony  of  a  daughter  of  the  deceased, 
which  was  as  follows:  "I  have  had  conversations 
with  Mr.  Jackman  and  my  mother  about  this  property 
just  before  they  left  the  farm.  My  mother  said,  in 
presence  of  Mr.  Jackman,  that  because  he  was  buying 
and  selling  it  did  not  debar  her  from  her  rights  or  us 
from  ours.  To  this  Mr.  Jackman  would  reply  that  he 
didn^t  propose  to  cheat  any  of  us  out  of  our  rights.  He 
said  that  mother  owned  it  then  just  as  much  as  ever 
she  did.  He  said  he  would  use  it,  buy  and  sell  and 
make  more  money  with  it,  and  there  would  be  more 
money  in  the  end.  Such  conversations  would  average 
about  six  a  year.  The  last  one  was  within  a  year 
before  he  left  the  farm.  My  mother  died  December 
27, 1890."  It  will  be  observed  that  all  these  conversa- 
tions occurred  long  before  the  parties  sold,  and  moved 
away  from  the  last  farm  they  owned,  and  what  may 
have  transpired  between  husband  and  wife  after  that 
does  not  appear.  There  is  absolutely  not  one  word  of 
explanation  as  to  the  making  of  the  mortgage  and 
notes  iMiyable  to  the  husband,  and  the  collection  of  the 
cash  i>ayment  by  him.  There  is  no  presumption  that  a 
contxact  existed  between  them.  In  the  cases  of  Court- 
right  V.  Courtright,  53  Iowa,  57  (5  N.  W.  Kep.  824),  and 
Patterson  v.  Hill,  61  Iowa,  537  (16  N.  W.  Eep.  599),  it 
was  held  that,  when  the  wife  permits  the  husband  to 
exi)end  her  money  for  the  support  of  the  family,  she 
cannot,  in  the  absence  of  an  express  agreement  for  its 
repayment,  recover  the  amount  in  an  action  against 
him  or  Ms  estate.  It  is  unnecessary  to  further  elab- 
orate the  case.  In  fact  and  in  law,  it  is  within  the  rule 
adopted  in  the  case  of  Hanson  v.  Manley,  72  Iowa,  48 
(33  N.  W.  Kep.  357),  in  which  it  was  held  that  where 
the  wife  advances  money  or  property  to  her  husband, 
to  be  employed  by  him  in  his  business^  without  any 
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contract  for  repayment,  the  law  will  not  create  the 
relation  of  debtor  and  creditor  between  them. 

II.  Counsel  for  appellant  contend  that  the  motion 
to  dismiss  or  for  judgment  ought  to  have  been  ov«*- 
ruled,  because  it  is  in  the  nature  of  a  demurrer  to  the 
evidence,  and  it  ought  not  to  have  been  sustained 
unless  the  evidence  was  insufficient  to  support  a  ver- 
dict if  the  case  had  been  tried  by  jury.    We  think  the 

rule  applicable  to  a  trial  by  jury  does  not  obtain 
2  where  there  is  a  trial  of  a  law  action  by  the 

court.  In  such  a  trial  the  court  weighs  the 
facts,  and  determines  them  by  a  preponderance  of  the 
evidence;  and  when  plaintiff's  evidence  was  all  intro- 
duced, and  the  defendant  offered  no  evidence,  the  ques- 
tion for  the  court  to  determine  was  whether,  by  a  pre- 
ponderance of  the  evidence,  the  plaintiff  was  entitled 
to  a  judgment  The  judgment  of  the  district  court  is 
affirmed. 


Henry  Mueller  v.  Fred  Sutter,  Appellant. 


Partnership:  construction  op  dissolution  contraot.    Three  men 

1  ooDstituled  a  partnership.  One  bought  out  the  interest  of  the 
other  and  agreed  to  assume  what  the  retiring  partner  owed  the 
firm  "in  the  sum  of  8268."  The  amount  held  by  the  firm  against 
the  selling  member  amounted  to  eight  hundred  and  nine  dollars. 
Held,  that  while,  ordinarily,  the  sale  of  an  interest  in  a  partner- 
ship adjusts  what  the  seller  owes  the  firm,  that  under  the  circum- 

2  stances  at  bar,  the  difference  between  two  hundred  and  sixty- 
eight  dollars  and  eight  hundred  and  nine  dollars  was  not  extin- 
guished by  the  contract  under  which  the  one  member  retired. 

Appeal  from  Carroll  District  Court. — Hon.  George  W. 
Paine,  Judge. 

Saturday,  October  19, 1895. 
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Aetion  uiK>n  a  promissory  note.  Trial  to  the 
court.  Judgment  for  plaintiff.  Defendant  appeals. 
— Reversed. 

B.  L  Salinger  for  appellant. 

D.  Rogers  and  M.  W.  Beach  for  appellee. 

Kinne,  J. — I.  March  5, 1892,  one  Lebeck,  plaintiff, 
and  the  defendant,  entered  into  a  co-partnerehip  for  the 
purpose  of  carrying  on  a  general  mercantile  business 
in  the  town  of  Manning,  Iowa.  On  November  15, 1893, 
defendant  purchased  of  Mueller  his  interest  in  said  firm 
for  two  thousand  seven  hundred  and  eighty-nine  dol- 
lars. Said  contract  of  purchase  was  evidenced  by  a 
writing  signed  by  said  parties,  which,  among  other 
things,  provided  that  "the  party  of  the  first  part  has 
this  day  bargained  and  sold  unto  the  party  of  the  sec- 
ond part  his  undivided  one-third  interest  in  and  to  the 
general  stock  of  merchandise,  including  fixtures  and 
store  furniture  situated  in  the  -store  building  and  base- 
ment thereunder  on  lot  2  iu  block  6  in  Manning,  Iowa; 
also,  all  of  said  first  party's  interest  in  all  notes  and 
book  accounts  now  and  heretofore  belonging  to  the 
mercantile  firm  of  Lebeck,  Muelleir  &  Sutter,  for  the 
sum  of  two  thousand  seven  hundred  and  eighty-nine 
dollars.  And  the  second  party  hereby  agrees  to 
purchase  said  interest  in  and  to  said  stock  of  goods, 
store  fixtufpes  and  furniture,  and  notes  and  book 
accounts,  agreeing  to  pay  therefor  the  sum  of  two 
thousand  seven  hundred  and  eighty-nine  dollars,  which 
sum  shall  be  due  and  payable  to  said* first  party  on 
November  23,  1893.  In  further  consideration  of  this 
agreement,  the  said  first  party  of  the  first  part  hereby 
agrees   to   pay   on  or  before   January   1,   1894,   the 
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ptreeent  account  now  owing  the  firm  of  Lebeck,  Muel- 
ler &  Sutter  by  Mrs.  Henry  Blocker  of  Man- 
1  ning,  Iowa.     In  further  consideration  of  this 

agreement,  the  «aid  second  party  agreee  to  pay 
tbe  account  of  said  first  party,  in  the  eum  of  two  hun- 
dred and'  sixty-eight  dollars  and  seventy-sixl  cents, 
owing  to  firm  of  Lebeck,  Mueller  &  Sutter/'  Afterward 
defendant  paid  plaintiff  one  thousand  five  hundred 
dollars  in  cash  on  said  purchase,  and  on  December  11, 
1893,  executed  and  delivered  to  plaintiff  his  promis- 
sory note  for  one  thousand  two  hundred  and  eighty- 
nine  dollars,  being  the  balance  due  for  his  interest  in 
said  firm.  In  January,  1894,  plaintiff  brought  this  suit 
to  recover  the  amount  due  upon  said  note.  Defendant 
answered,  claiming  that,  on  the  day  plaintiff  sold  his 
interest  to  the  defendant,  he  was  indebted  to  the  firm 
of  which  he  was  a  member  in  the  sum  of  eight  hundred 
and  nine  dollars  and  forty-three  cents,  for  goods  and 
merchandise  deliveredi  to  him  by  said  firm;  that,  by  the 
terms  of  said  written  contract,  it  was  agreed  that 
defendant  should  assume  and  pay  off  said  account  to 
the  extent  of  two  hundred  and  sixty-eight  dollars  and 
seventy-six  cents,  which  he  had  done;  that  the  remain- 
der of  the  account,  five  hundred  and  forty  dollars  and 
sixty-seven  cents,  was  unpaid,  and  was  defendant's 
property.  It  was  also  averred  that  defendant  had,  by 
mistake,  overpaid  plaintiff  in  the  sum  of  five  dollars. 
Defendant  also  pleaded  a  tender  of  the  amount  he 
claimed  was  due  plaintiff,  after  deducting  said  five 
dollars  and]  said  five  hundred  and  forty  dollars  and 
sixty-seven  cents.  Plaintiff,  in  reply,  denied  all  the 
allegations  in  said  answer  and  counterclaim.  The 
case  was  tried  to  the  court,  a  jury  having  been  waived, 
and  a  judgment  rendered  for  plaintiff  for  the  full 
amount  claimed,  less  the  five  dollars  overpaid. 

II.  On  the  trial,  defendant  offered  in  evidence  cer- 
tain exhibits,  being  pages  from  ledgers  used  by  the 
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flrm-  of  Lebeck,  Mueller  &  Sutter,  and  oflEered  to  show 
that  Exhibits  B  and  C  consisted  of  two  pciges  of  the 
ledger  of  the  firm  for  the  year  1892,  and  that  the 
entries  on  said  pages  were  in  plaintiff^  hand  writing; 
also  that  plaintiff  purchased)  of  said  firm  from  March 
4,  1892,  to  March  4,  1893,  goods  and  merchandise 
which,  exclusive  of  all  credits,  amounted  to  five  hun- 
dred and  thirty-eight  dollars  and  eighty-eight  cents, 
and  that  no  part  of  said  account  had  been  paid,  and 
that  defendant  now  owned  said  account.  By  another 
exhibit,  it  was  sought  to  show  that  between  March  21, 
1893,  and  September  28,  1893,  plaintiff  purchased  of 
said  firm  goods  and  merchandise*  in  the  sum  of  two 
hundred!  and  sixty-eight  dollars  and  seventy-six  cents. 
It  does  not  appear  that  this  testimony  was  objected 
to  because  the  proi)er  foundation  had  not  been  laid, 
as  required  by  the  Code.  The  objection  relied  upon 
by  counsel,  and,  as  shown  by  the  record,  and  consid- 
ered by  the  court,  was  that  it  was  an  attempt  to  vary 
the  terms  of  a  written  contract,  and  hence  incompe- 
tent, irrelevant,  and  immaterial.  These  objections 
were  sustained,  and  exceptions  noted  to  the  rulings. 
We  understand,  then,  that  the  only  question  we  need 
dietermine  is  the  effect,  under  the  law,  and  the  facts 
of  this  case,  which  should  be  given  the  written  contract 
the  material  parts  of  which  we  have  heretofore  set  out. 
The  law  is  that,  when  one  partner  transfers  all 
his  interest  in  the  assets  of  the  firm  to  a  continuing 
member  of  the  firm,  and  receives  in  payment  or  in  part 
payment  thereof  the  note  of  the  purchaser,  the  maker 
of  the  note  cannot  set  off  an  account  apparently  due 
the  firm  from  the  member  whose  intel^est  was  trans- 
ferred. The  parties,  however,  may  by  contract  pro- 
vide otherwise.  Thompson  v.  Lowe,  111  Ind.  272  (12 
N.  E.  Rep.  476;  Houk  v.  Walker  (Ind.  Sup.)  (30  N.  E. 
Rep.  1080).  We  are  cited  to  no  case  where  the  facts 
are  lifee  those  in  the  case  at  bar.    It  may  be  conceded 
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that,  ordinarily,  the  effect  of  sucli  a  sale,  when  there 
is  no  provision  made  to  the  contrary,  is  to  transfer  to 
the  purchaser  the  seller's  interest  in  the  assets  of  the 
partnership;  and  it  will  be  presumed  that  an  account 
held  by  the  firm  against  the  member  selling  out  was 
adjusted  in  determining  the  value  of  said  member's 
interest  His  interest  would  be  greater  or  less,  de]>eiid- 
ing  upon  the  fact,  and  tht  amount,  of  his  indebtedness 
to  the  firm  over  its  indebtedness  to  him.  This  presump- 
tion obtains  until  it  is  rebutted,  and  these  principles 
of  law  are  not  in  controversy  between  counsel. 

The  queirtion  is,  does  the  contract  rebut  this  legal 
I>pesumption?  We  think  it  does.  It  will  be  observed 
that,  in  the  absence  of  any  agreement  in  the  contract 

by  Sutter  to  pay  the  two  hundred  and  sixly- 
2  eight  dollars  and  seventy-six  cents  due  from 

Mueller  to  the  firm,  Sutter  would  have  been 
liable  therefor,  as  well  as  for  the  five  hundred  and  forty 
dollars  and  sixty-seven  cents  which  Mueller  owed  the 
firm;  that  is,  in  the  absence  of  the  agreement  on  Sut- 
ter's part  to  pay  the  two  hundred  and  sixty-eight  dol- 
lars and  seventy-six  cents,  the  law  would  presume  that 
all  accounts  of  the  retiring  member  due  the  firm  were 
adjusted  in  the  trade  between  Mueller  and  Sutter  in 
ascertaining  the  value  of  Mueller's  interest  in  the  firm. 
The  parties,  then,  in  providing  that  Sutter  should  pay 
two  hundred  and  sixty-eight  dollars  and  seventy-six 
cents  of  Mueller's  indebtedness  to  the  firm,  were  plac- 
ing a  provision  in  their  contract  which  had  no  force 
or  effi  ct  whatever,  inasmuch  as  the  law  presumed,  in 
the  absence  of  anything  to  the  contrar^^  that  all  of 
Mueller's  indebtedness  to  the  firm  had  been  taken  into 
account  in  determining  the  actual  value  of  his  interest 
which  was  sold  to  Sutter.  Now,  it  is  our  duty,  if  pos- 
sible, to  give  force  and  effect  to  all  of  the  language  of 
the  contract.  The  presumption  is  that  these  parties 
knew  the  law,  and  thnt  Vi\c\  made  thoir  contract  in 
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view  of  what  the  hiw  was.  There  must  have  been 
some  object  in  in^ei-ting  the  provision  requiring  Sut- 
ter to  pay  two  hundred  and  sixty-eight  dollars  and 
seventy-six  cents  of  Mueller^s  indebtedness  to  the  firm. 
They  knew  that  the  law  required  Sutter  to  do  that 
without  any  provision  in  the  contract  requiring  it 
What,  then,  was  the  real  intent  of  the  parties  in  thus 
providing?  It  seems  to  us  it  was  to  fix  the  sum  or 
amount  of  Mueller's  indebtedness  to  the  firm  which 
Sutter  should  pay, — ^to  i>oint  out  just  what  amount  of 
Mueller's  debt  to  the  firm  they  had  taken  into  consid- 
eration in  ascertaining  the  value  of  his  interest  in  the 
firm.  In  no  other  way  can  the  language  of  the  con- 
tract be  construed  so  as  to  give  it  all  force  and  effect. 
Slitter  was  to  pay  "the  account  of  said  first  party  in 
the  sum  of  $268.76,"  owing  to  the  firm.  It  occurs  to  us 
that  the  wording  of  this  contract  is  such  as  to  justify 
the  conclusion  that  when  the  parties  stipulated,  as 
they  did,  for  a  payment  of  a  portion  of  the  account 
held  by  the  firm  against  Mueller,  and  fixed  the  sum 
thus  to  be  paid,  it  is  a  natural,  if  not  necessary,  infer- 
ence that  they  meant  to  exclude  from  the  operation  of 
the  rule  of  law  heretofore  mentioned  the  amount  of 
said  indebtedness,  if  any,  of  Mueller,  to  said  firm, 
which  was  not  expressly  mentioned.  By  this  construc- 
tion of  the  contract,  we  are  able  to  give  force  and 
effect  to  all  of  the  language  employed.  Nor  do  we 
think  the  contract  is  ambiguous.  It  is  plain.  It  is, 
in  effect,  an  agreement  by  Sutter  to  pay  two  thousand 
seven  hundred  and  eighty-nine  dollars,  and,  in  addi- 
tion thereto,  the  account  which  plaintiff,  Mueller,  owed 
the  firm,  in  the  sum  of  or  to  the  extent  of  two  hundred 
and  sixty-eight  dollars  and  seventy-six  cents.  Surely, 
if  it  was  the  intention  of  the  parties  that  Sutter  should 
pay  any  other  account  held  by  the  firm  against 
Mueller,  or  any  further  sum  on  any  such  account,  or  if 
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such  other  account,  if  any,  had  been  taken  into  con- 
sideration by  the  parties  in  determining  the  value  ol 
Mueller's  interest  in  the  firm,  it  is  fair  to  presume  they 
would  have  mentioned  it,  as  they  did  the  two  hundred 
and  sixty-eight  dollars  and  seventy-six  cents.  That 
they  did  not  do  so,  and  that  they  did  thus  provide  for 
the  payment  of  an  account,  or  part  of  an  account, 
held  by  the  firm  against  Mueller,  should,  it  seems  to 
us,  be  taken  to  mean  that  the  account  in  excess  of  the 
sum  stated  to  be  paid  was  not  intended  to  be  treated 
as  settled  by  the  sum  paid  by  Sutter  for  Mueller's 
interest.  In  this  view  of  the  contract,  the  proposed 
evidence  which  was  excluded  was  proper,  and  should 
have  been  received.  It  did  not  tend  to  vary  the  writ- 
ten contract.  We  must  view  the  contract,  not  only  in 
the  light  of  what  is  written  therein,  but  also  having 
in  mind  that,  from  the  language  used,  certain  implica- 
tions are  raised,  which  are  as  much  a  part  of  the  con- 
tract as  that  which  is  expressed  therein.  Fawkner 
V.  Wall  Paper  Co.,  88  Iowa,  173  (55  N.  W.  Rep.  200). 
We  are  not  justified  in  assuming  that  these  parties, 
who  are  presumed  to  have  contracted  with  knowledge 
of  the  law, — which  in  such  cases,  in  the  absence  of 
agreement  relating  thereto  to  the  contrary,  presumes 
that  the  debts  of  the  seller  to  the  firm  were  ascer- 
tained and  adjusted,  at  least  so  far  as  the  purchaser  is 
concerned,  and  the  purchase  price  agreed  upon  accordr 
ingly, — did  the  vain  and  foolish  thing  of  providing  foi 
the  payment  of  what  the  law  would  have  required,  in 
the  absence  of  their  agreement,  if  any  other  reasonable 
construction  can  be  placed  upon  the  language  of  the 
contract.  We  think  the  court  erred  in  excluding  the 
offered  evidence.  The  motion  to  tax  the  costs  of  the 
amendment  to  the  abstract  to  appellee  will  be  over- 
ruled.— Reversed. 
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John  V.  Faewell  &  Company,  Appellants,  v.  Stick, 
EsMP  &  Company,  Defendants,  The  State  Bank 
Building  Company,  Intervener  and  Appellee,  M. 
A.  AND  L.  J.  Stick,  Interveners  and  Appellants. 

Prmndolent  Confeyanee:  evidencb.    Where  the  wives  of  partners  who 

1  hold  valid  notes  ajcainst  their  husbands,  buy  goods  of  the  firm  and 
credit  their  value  upon  such  notes,  the  sale  is  not  void  against 
creditors,  though  the  firm  be  insolvent. 

Landlord's  Lien:  watvbb.    A  landlord  has  a  lien  for  rent  upon  a  stock 

2  of  goods  situated  in  Sioux  City.  Part  of  it  is  moved  to  Ames  and 
is  there  sold  to  third  parties.  The  part  remaining  in  Sioux  City 
is  then  mortgaged.  When  about  to  be  sold  on  foreclosure  the 
landlord  waived  his  right  to  his  rent  lien  upon  the  mortgaged 
goods  remaining  in  Sioux  City.  Held,  this  operated  to  release 
the  Ames  stock  from  the  landlord's  lien,  as  against  said  third 
parties  who  purchai*ed  same. 

Appeal  from  Woodbury  District  Court. — Hon.  A.  Van 
Wagenen,  Judge. 

Wednesday,  December  19, 1894. 

The  firm  of  Stick,  Kemp  &  Co.  was  composed  of 
Daniel  Stick,  hia  son  D.  L.  Stick,  and  J.  A.  Kemp.  In 
June,  1891,  the  firm  engaged  in  a  business  of  general 
merchandise  in  Sioux  City,  Iowa,  and  for  that  purpose 
it  leased  of  the  intervener  State  Bank  Building  CJom- 
pany,  a  building,  and  occupied  the  same.  The  interven- 
ers M.  A.  and  L.  J.  Stick  are  the  Tvives,  respectively,  of 
Daniel  and  D.  L.  Stick.  During  September  and  the 
early  part  of  October,  1891,  the  firm  of  Stick,  Kemp  & 
Co.  shipi)ed  from  its  store  in  Sioux  City,  Iowa,  to  Ames, 
Iowa,  a  quantity  of  goods,  of  the  value  of  six  thousand 
three  hundred  and  fifty  dollars  and  thirty-five  cents. 
On  the  twenty-fourth  day  of  October,  1891,  Stick, 
Kemp  &  Co.  executed  chattel  mortgages  on  the  stock 
of  goods  as  follows:    One  to  the  National  Bank  of 
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Sioux  City,  to  secure  three  thousand  dollars;  a  second, 
to  Farmers'  Loan  &  Trust  Company,  for  eight  thou- 
sand d'Jlars;  and  a  third  to  secure,  pro  ratOj  John  V. 
Farwell  Company  (plaintiff)  for  five  thousand  three 
hundred  and  twenty-six  dollars  and  ninety-one  cents, 
Marshall  Field  &  Co.  for  seven  hundred  and  sixty-six 
dollars  and  fifty-two  cents,  Carson,  Pierie,  Scott  &  Co. 
fi)r  one  thousand  four  hundred  and  twelve  dollars  and 
seventy-one  cents,  and  the  National  Bank  of  Dakota 
for  four  hundred  and  eighty  dollars.  On  the  day  of 
the  execution  of  these  mortgages,  the  mortgagees  took 
possession  of  the  stock  cf  goods,  which  invoiced  seven- 
teen thousand  dollars.  The  goods  were  sold  under  the 
terms  of  the  mortgages  about  November  17th,  and  the 
amount  realized  was  only  sufficient  to  pay  off  the  first 
two  mortgages,  with  the  expenses  of  the  sale.  In 
November,  1891,  plaintiff  firm  commenced  this  suit, 
aided  by  attachment,  and  the  goods  shipped  to  Ames 
were  seized  by  virtue  of  the  writ  directed  to  Story 
county.  Subsequently,  by  a  written  stipulation,  the 
sheriff  was  authorized  to  sell  the  good'>,  and  place  the 
proceeds  in  the  hands  of  the  clerk  of  Woodbury  county, 
to  await  a  determination  of  the  rights  of  the  parties. 
The  amount  realized  from  the  sale,  after  the  expenses 
w^re  paid,  was  two  thousand  three  hundred  and  sixty- 
seven  dollars  and  thirty  cents,  now  held  by  the  clerk 
of  Woodbury  county.  The  claims  of  the  parties  to  this 
money  are,  briefly  stated,  as  follows:  That  of  the 
plaintiff  firm,  because  of  the  indebtedness  of  Stick, 
Kemp  &  Co.  to  it,  and  of  a  prior  lien  by  virtue  of  its 
attachment  levied  thereon;  that  of  intervener  State 
Bank  Building  Company,  for  the  rent  due  and  its  land- 
lord's lien,  because  the  good's  were  a  part  of  the  stock 
in  the  store  leased  to  Stick,  Kemp  &  Co.;  and  that  of 
M.  A.  and  L.  J.  Stick,  because,  as  members  of  the  firm 
of  Grove  &  Co.,  they  purchased  the  goods  of  Stick, 
Kemp  &  Co.,  and,  in  pursuance  of  such  purchase,  they 
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were  shipped  to  Ames,  Iowa,  to  Grove  &  Co.,  and  were 
the  prc^city  of  such  firm  when  seized  by  virtue  of  the 
attachment.  The  issuei^  involve  the  questions  of 
estoppel,  waiver,  and  fraud,  the  particular  facts  aa  to 
which  can  better  be  stated  in  connection  with  the  par- 
ticular questions  when  considered.  The  district  court 
found  that  the  sale  by  Stick,  Kemp  &  Co.,  to  interven- 
ers M.  A.  and  L.  J.  Stick,  of  the  goods  shipped  to  Ames, 
was  fraudulent  and  void;  that  the  indebtedness  of 
Stick,  Kemp  &  Co.  to  plaintiff  was  five  thousand  two 
hundrc<i  and  twenty-five  dollars,  which  amount  is  stip- 
ulated to  be  correct;  that  the  indebtedness  to  the  State 
Bank  Building  Company  is  two  thousand  two  hundred 
and  forty-seven  dollars  and  fifty  cents,  besides  attor- 
ney's fees  and  costs.  It  then  adjudged  the  lien  of  the 
State  Bank  Building  Company  to  be  prior  and  superior 
to  that  of  the  plaintiff,  except  that  it  allowed  no  lien 
for  attorney's  fees,  and  established  the  lien  of  the 
T^laintiff  as  junior  to  that  of  the  State  Bank  Building 
Company.  The  plaintiff  and  interveners  M.  A.  and  L. 
J.  Stick  api>ealed. 

A.  H.  Burton  for  plaintiff,  appellant. 

Gantt  &  Briggs  for  M.  A.  and  L.  J.  Stick,  inter- 
veners, appellants. 

M.  J.  Sweeley  for  appellee  State  Bank  Building 
Company. 

Granger,  C.  J. — I.  It  is  important  to  first  deter- 
mine the  ownership  of  the  good^  attached.  The  facts 
in  support  of  the  claim  of  M.  A.  and  L.  J.  Stick  to  the 
ownership  are  substantially  as  follows:  We  have  said 
that  il.  A.  Stick  is  the  wife  of  Daniel  Stick,  and  that 
L.  J.  Stick  is  the  wife  of  D.  L.  Stick.  The  firm  of 
Grove  &  Co.  consisted  of  M.  A.  and  L.  J.  Stick  and  D. 
P.  Grove.     The  terms  of  the  copartneraihip  were  that 
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M.  A.  and  L.  J.  Stick  -should  furnish  the  capital  and  be 
the  entire  owners  of  the  property  of  the  firm,  and  that 
Grove  should  be  the  salesman  and  do  the  work  for  the 
firm,  and  receive  a  stated  compensation  and  one-tenth 
of  the  profits.  The  purchase  of  the  good®  was  made  by 
M.  A.  and  L.  J.  Stick,  M.  A.  Stick  held  the  note  of 
Stick,  Kemp  &  Co.  for  five  thousand  dollars,  and  L.  J. 
Stick  held  a  note  of  the  same  firm  for  three  thousand 
five  hundred  dollars.  The  payment  for  the  goods  was 
made  by  an  indorsement  on  the  note  held  by  M.  A. 
Stick  for  three  thousand  eight  hundred  and  fifty  dol- 
lar® and  thirty-five  cents,  and  on  that  held  by  L.  J. 
Stick  for  two  thousand  five  hundred  dollars.  These 
indorsements  were  made  on  the  fifteenth  day  of  Octo- 
ber, 1891.     We  do  not  think  that  the  evidence  sustains 

the  claim  that  the  sale  of  the  goods  was  fraudu- 
1  lent.    It  is  true  that  the  transaction  is  largely  a 

family  affair,  and,  while  that  fact  should  be 
given  due  consideration  in  determining  a  question  of 
fraud,  care  should  be  taken  to  avoid  results  founded 
only  upon  facts  showing  opportunities  for  fraudulent 
combinations  with,  perhaps,  some  methods  of  dealing 
not  in  strict  accord  with  general  business  rules.  As 
these  women  are  the  wives  of  members  of  the  firm 
whose  notes  they  held,  the  question  of  good  faith  in  the 
transaction  of  taking  the  notes  properly  leads  to  an 
inquiry  as  to  the  consideration  for  the  notes.  Briefly 
stated,  the  claims  are  thcL^e:  That  M.  A.  Stick  received 
from  her  father's  eaitate,  some  twenty-two  years  ago, 
one  thousand  dollars;  that  she  received  from  her 
mother's  estate  three  hundred  dollars;  that  one  nephew 
boarded  with  her  some  six  years,  for  which  she  received 
one  thouiL<ind  two  hundred  and  fifty  dollars,  and 
another  nephew  for  five  years,  from  whom  she  received 
one  thousand  dollars.  The  amounts  were  invested  as 
loans,  so  that  the  interest  made  up  the  amount  for 
which  the  note  of  the  firm  was  given.     It  appears  that 
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in  April,  1889,  she  loaned  to  her  husband  four  thou 
sand  dollars  to  buy  land  in  Dakota,  and  took  his  note 
therefor.  This  note  was  to  be  paid  when  the  land  was 
sold.  It  was  this  note,  with  accumulated  interest,  that 
made  up  the  five  thousand  dollar  note.  As  to  the  three 
thousand  five  hundred  dollar  note  of  L.  J.  Stick,  it 
appears  in  evidence  that  she  had  no  money  in  her  own 
right,  but  that  her  father-in-law,  Daniel  Stick,  gave 
to  her  and  her  husband  a  homestead  in  Vinton,  Iowa, 
which  was  sold,  and  a  homesfliead  bought  in  Huron, 
Dak.,  which  was  sold,  and  another  purchased;  so  that, 
in  the  spring  of  1891,  they  had  a  homestead  valued  at 
three  thousand  one  hundred  dollars.  In  the  spring  of 
1891  the  firm  of  Stick,  Kemp  &  Co.  made  a  purchase  in 
Indiana  of  a  stock  of  goods  and  millinery,  of  the  value 
of  some  twenty-two  thousand  dollars,  and  these  goods, 
with  others,  were  put  into  the  store  at  Sioux  City.  The 
goods  purchased  in  Indiana  were  paid  for  in  real 
estate,  except  a  small  amount,  and  of  the  real  estate 
so  appliied  was  the  land  owned  by  Daniel  Stick,  pur- 
chased, in  part  at  least,  with  the  money  received  from 
his  wife,  and  also  the  homestead  of  D.  L.  and  L.  J. 
Stick.  .  At  this  time  it  was  agreed  that,  for  the  five 
thousand  dollars  due  M.  A.  Stick  from  her  husband, 
the  firm  of  Stick,  Kemp  &  Co.  should  give  her  its  note, 
which  it  did.  The  note  of  L.  J.  Stick  was  given  as  fol- 
lows: Her  husband  desiring  to  apply  the  homestead 
in  part  imyment  for  the  goods  purchased  in  Indiana, 
it  wasJ  agreed  that,  if  L.  J.  Stick  would  consent  to  its 
sale,  she  should  have  three  thousand  five  hundred  dol- 
lare  of  the  consideration,  and  a  note  of  Stick,  Kemp  & 
Co.  therefor,  and  the  note  was  in  that  way  given. 
These  facts  are  shown  by  the  testimony  of  the  women 
and  their  husbands,  and,  in  part,  by  other  evidence. 
There  are  facts  and  circumstances  to  both  confirm  and 
contradict  these  statements,  but,  on  the  whole,  we 
regard  the  claims  as  fairly  established;  or,  as  we  may 
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say  with  ^roater  rertainty,  tlio  evidence  fails  to  show 
that  the  taking  of  the  notes,  or  either  of  them,  was 
fraudulent.  The  proposition  is  nat  to  be  seriously 
questioned  that,  as  to  the  homestead,  the  husband  had 
the  right  to  so  dispose  of  the  proceeds,  as  it  does  not 
appear  that  he  was  then  insolvent,  or  that  any  existing 
credito:-  was  prejudiced  by  it.  Our  conclusion  is  thai 
the  plaintiff  has  no  lien  on  the  property  attached. 

II.  The  district  court  established  the  lien  of  the 
State  Bank  Building  Company  on  the  goods,  and  the 
judgment  in  that  respect  is  questioned  on  this  appeal. 
That  the  State  Bank  Building  Company  had  u  lien  on 
these  goods  up  to  the  time  of  the  sale  of  the  stock  on 
which  the  mortgages  were  executed,  which  was  Novem- 
ber 17,  1891,  there  is  no  disipute,  for  they  at  one  time 
constituted  a  part  of  the  stock  in  the  store  for 
2  which  rent  is  due.     But  the  claim  is  that  on  the 

day  of  the  sale,  and  before  it  took  place,  the 
building  company,  through  its  president,  waived  its 
lien,  and  the  facts  on  which  the  claim  ia  based  are  as 
follows:  When  the  people  had  assembled  for  the  sale, 
Jame«  F.  Toy,  who  was  president  of  the  company,  pub- 
licly stated  to  those  pret$ent  that  the  goodsi  about  to  be 
sold,  and  then  in  the  building,  would  be  sold  free  of 
any  claim  of  the  company  for  rent,  and  that  the  pro- 
ceeds of  the  sale  could  be  applied  in  payment  of  the 
mortgages;  and  it  is  not  questioned  but  that,  as  to  the 
goods  in  the  building,  the  lien  was  waived.  M.  A.  and 
L.  J.  Stick  say  that  the  stock  of  goods  at  Sioux  City, 
on  which  the  building  company  had  a  lien,  and  the 
one  at  Ames,  on  which  it  also  had  a  lien,  constitute 
two  funds,  or  a  double  fund,  on  which  it  held  security 
for  rent;  and  that  because  of  the  interest  of  M.  A.  and 
L.  J.  Stick  in  the  goods  at  Ames,  being  the  owner's, 
subject  to  the  lien  for  rent,  it  was  the  company's  duty 
to  first  exhaust  the  stock  at  Sioux  City,  and  in  that 
way  preserve  the  interests  of  both  parties.  Such  a  rule 
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has  unirersal  support  on  authority,  and  is  founded  in 
principles  of  natural  justice.  We  are  then  to  inquire 
what  facts  there  are  to  justify  a  waiver  of  the  lien  by 
the  building  company  on  the  stock  at  Sioux  City  in 

favor  of  the  mortgagees,  and  then  resort  for  iu 
3         rent  to  the  stock  at  Ames.    When  the  women 

purchased  the  goods,  the  only  incumbrance  on 
any  of  the  stock  was  the  lien  of  the  building  company 
for  rent,  of  which  they  took  notice.  Later  the  mort- 
gages were  given  on  the  stock  at  Sioux  City,  but  not 
on  that  at  Ames.  With  this  situation,  the  equities  of 
the  parties  were  as  follows:  First,  that  of  the  build- 
ing company,  with  a  lien  on  both  stocks  or  funds;  sec- 
ond, that  of  the  women,  being  owners  of  the  stock  at 
Ames,  subject  to  the  lien  of  the  building  company, 
after  exhausting  the  srtock  at  Sioux  City;  and,  third, 
that  of  the  mortgagees,  being  simply  a  lien  on  the 
goods  at  Sioux  City  junior  to  the  lien  of  the  building 
company.  The  course  of  procedure  that  would  pre- 
sence such  equities  has  the  sanction  of  the  law.  Any 
other  ha^  not.  It  will  be  obi^erved  that  the  mortga- 
gees have  no  right  whatever  to  payment  from  the  pro 
ceeds  of  the  Ameg  stock  of  goods.  No  claim  would  be 
made  for  such  a  direct  application.  It  remains  to  be 
seen  if  it  can  be  done  indir^^ctly.  By  the  course  of  pro- 
cedure adopted  when  the  goods  at  Sioux  City  were 
sold,  because  of  the  waiver  by  the  building  companj, 
the  mortgagees  were  permitted,  to  profit  to  the  exteut 
of  the  building  company's  lien  on  that  fund,  and,  as  a 
consequence,  the  fund  arising  from  the  stock  at  Ames 
must  pay  the  rent;  and  the  result  ifi  that  the  women 
must  pay  a  part  of  the  mortgage  for  which  they  were 
neither  legally  nor  equitably  liable.  It  appears  that 
Mr.  Toy  was  president  of  the  Fanners'  Loan  &  Trust 
Company,  as  well  as  of  the  building  company,  and  the 
loan  company  was  a  mortgagee  that,  by  the  coure 
adopted,  received  payment  in  full,  and  then,  by  a  resort 
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to  the  Ames  fund  for  the  building  company,  both  com- 
panies represented  by  him  were  paid.  The  inference 
is  strong,  if  not  conclusive,  that  the  waiver  was  for  that 
purpose.  But,  however  that  may  be,  the  loan  com- 
pany stood,  aa  to  its  legal  rights,  as  did  the  other 
mortgagees.  The  mortgagees  had  not  a  semblance  oi 
a  right  to  the  Ames  fund  for  their  debts;  nor  had  Mr. 
Toy,  as  president  of  the  building  company,  any  right 
to  waive  its  lien  on  the  Sioux  City  fund  or  stock,  and 
then  resort  to  the  Ameai  fund,  when,  without  the 
waiver,  he  would  not  be  permitted  to  do  so.  This,  to 
us,  is  not  a  doubtful  question.  The  case,  in  this  par- 
ticular, hai  been  treated  in  argument  as  governed  by 
the  rules  for  marsiialing  assets,  and,  so  treated,  the 
result  must  be  the  same.  The  contention  made  by  the 
building  company  against  the  rule  as  urged  is  that,  as 
to  the  building  company,  the  cause  should  be  treated 
as  one  at  law,  and  not  in  equity.  The  district  court 
transferred  the  issues  to  the  equity  side  of  the  docket 
for  trial,  against  the  objections  c*  the  building  com- 
pany; and  it  is  urged  that  the  issues  present  only  ques- 
tions triable  in  a  law  action.  The  issues  present  no 
eon*bention  to  the  right  of  the  building  company  to 
its  judgment  for  rent.  The  issoies  for  trial  were  as  to 
priorities  of  liens  between  the  'plaintiffs  and  the  two 
interveners,  and  the  issues  in  this  respect  called  for 
relief  in  equity.  The  prayer  to  the  intervention  i)eti- 
tion  of  the  building  company  m  as  follows:  ^^Where- 
fore intervener  asks  judgment  establishing  its  lien 
against  the  said  property,  and  making  the  same  the 
first  and  paramount  lien  thereon;  that  the  proceeds  of 
the  said  property  sold  under  the  said  writ  of  attach- 
ment herein  should  be  first  applied  to  the  paymeut  of 
the  amount  now  due  the  intervener,  with  interest, 
attorney's  fees,  and  costs;  and  that,  of  the  remainder 
thereof,  an  amount  sufficient  to  pay  the  rent  yet  to 
become  due  under  the  said  lease  be  held  by  the  court 
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to  await  tlie  maturity  af  the  aaid  amounts,  and  for 
such  other  orders  as  will  fully  protect  the  rights  of 
intervener."  The  prayer  to  the  petition  of  M.  A.  and 
L,  J.  Stick  is  for  equitable  relief  against  the  building 
company,  and,  to  our  minds,  there  is  no  doubt  that  the 
action  of  the  court  in  transferring  the  cause  for  trial 
was  right.  Our  conclugdons  lead  to  the  following 
results:  That  the  interveners  M.  A.  and  L.  J.  Stick 
take  the  fund  arising  from  the  stock  of  goods  at  Ames, 
discharged  of  any  lien;  that  the  costs  in  both  courts 
be  paid  by  plaintiff  and  intervener  the  State  Bank 
Building  Company,  each  one-half.  On  the  plaintiff's 
appeal,  the  judgment  is  affirmed,  except  that  no  lien  ils 
•  to  be  established  in  its  favor.  On  appeal  of  M.  A. 
and  L.  J.  Stick,  the  judgment  is  reversed. 

Supreme  Court  of  Iowa.    October  11,  1895. 
Supplemental  opinion. 

Granger,  J. — In  a  jyetition  for  a  rehearing,  our 
attenticm  is  called  to  a  statement  in  the  opinion,  as 
follows:  "The  case,  in  this  particular,  has  been  treated 
in  argument  as  governed  by  the  rules  for  marshaling 
assets,  and,  so  treated,  the  result  must  be  the  same." 
Counsel,  on  the  application  for  a  rehearing,  are  in  con- 
tention ae  to  the  rule  and  its  application.  It  will  be 
seen  that  our  disposition  of  the  case  is  on  other  grounds 
as  to  the  State  Bank  Building  Company  and  M.  A.  & 
L.  J.  Stick,  who  are  the  only  parties  contending  aa  to 
this  particular  question.  With  our  conclusion  that, 
because  of  the  acts  of  the  State  Bank  Building  Com- 
pany, its  lien  on  the  goods  purchased  by  M.  A.  &  L.  J. 
Stick  was  lost,  the  statement  in  the  opinion  as  to  the 
application  of  the  rule  for  marshaling  assets  is  likely 
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inaccurate;  and  as  it  is  but  incid-ental,  and  not  impor- 
tant to  the  controlling  thought  of  the  opinion,  it  should 
be  disregarded.  The  petition  for  a  rehearing  is  over- 
ruled. 


Jacob  Eherkb  v.  Hecht,  Pollb  and  John  Dbttman, 

Appellants. 

Fraudulent  Conyeyance:  trustee.    Where  land  absolutely  conveyed 

1  is,  in  fact,  transferred  merely  to  secure  an  a^ip^ement  to  support 
grantee  for  life,  the  land  cannot  be  sold  to  pay  grantee's  debts. 

EviDENGB.    That  personal  property  was  assessed    to  said  grantee 

2  instead  of  to  the  real  owner  of  the  land  deeded  to  her  does  not 
show  fraud  in  the  transfer  of  the  land. 

Appeal  from  Crawford  District  Court. — Hon.   C.  D. 
Goldsmith,  Judge. 

Saturday,  October  19,  1895. 

Suit  in  equity  to  restrain  an  execution  sale  of  real 
estate  which  plaintiff  claims  to  be  the  owner  of. 
I>ecree  for  plaintiff,  and  defendants  appeal. — 
AjffiDned. 

T.  J.  Garrison  and  J,  P.  Conner  for  appellants. 

jB.  Shaw  Va7i  and  E.  B.  Dujfie  for  appellee. 

Deemer,  J. — In  the  year  1879,  the  defendants 
Hecht  and  Polle  received  judgment  against  Albert  and 
Rosanna  Eherke  in  a  certain  proceeding  brought  to 
foreclose  a  mortgage  given  by  the  Eherkes  to  them  as 
security  for  a  loan.  This  judgment  wa'^  sr.tisfied  in 
])art  <>nly  hy  tae  sale  (if  the  land.  This  ju(l:;'ment  was 
in  the  year  1892  certified  to  the  district  court  of  Craw- 
ford county,  and  an  execution  thereafter  issued,  which 
was  levied  upon  the  land  which  is  the  subject  of  this 
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conti'oveisy.  The  record  title  to  this  undivided  one- 
half  of  th<}  land  was  at  the  time  of  the  levy  of  the  writ 
in  the  name  of  Rosenna  Eherke,  and  the  title  to  the 
other  half  was  in  the  plaintiff.  The  plaintiff  claims 
to  be  the  owner  in  fee  of  one-half  of  the  land,  and  the 
beneficial  owner  of  the  other  half;  that  Rosenna 
Eherke  holds  a  deed  to  a  half  of  the  property  simply 
as  security,  and  as  an  assurance  for  the  performance 
by  plaintiff  of  an  oral  agreement  made  by  him  to  sup- 
port Rosenna  and  her  husband  (plaintiff's  parents) 
during  the  term  of  their  natural  lives;  that  she  paid  no 
port  of  the  consideration  therefor,  and  holds  the  same 
merely  as  security.  Defendants  deny  any  agreement 
on  the  part  of  plaintiff  to  support  his  parents,  deny 
that  Rosenna  Eherke  holds  title  to  the  one-half  of  the 
property  as  security  for  any  such  promise,  and  deny 
that  plaintiff  is  the  real  owner  of  any  part  of  the  real 
estate.  They  further  allege  that  Rosenna  Eherke  is 
the  owner  of  an  undivided  one-half  of  the  land,  and 
that  Albert  Eherke  is  the  real  and  equitable  owner  of 
the  other  half,  but  that  the  title  to  the  same  was  taken 
in  the  name  of  plaintiff,  and  has  since  been  held  by  him 
in  order  to  cheat  and  defraud  the  creditors  of  Albert 
Eherke.  In  reply,  the  plaintiff  alleges  that  the  alleged 
fraudulent  acts  of  plaintiff  and  his  parents  occurred 
more  than  five  years  prior  to  the  commencement  of  this 
action,  and  that  defendant\s  claim  to  the  property  is 
barred  by  the  statute  of  limitations. 

I.  The  question  as  to  whether  the  conveyance 
to  Rosenna  Eherke  of  an  undivided  one-half  of  the 
land  was  iind  is  absolute  or  intended  only  for  security 
is  simply  one  of  fact.  The  only  disputed  proposition  of 
law  is  as  to  the  quantum  of  proof  required'  to  establish 
the  plaintiff's  claim.  It  seems  to  have  been  held  in 
this  ptate  that,  notwithsitanding  both  parties  to  a  con- 
veyance agree  to  its  being  defeasible  in  character,  yet 
the  burden  is  upon  them  in  an  action  by  either  against 
Vol.  96  la- 7 
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third  parties  to  show  by  clear  and  satisfactory  evidence 
that  a  conveyance  absolute  in  form  was-  intended  to  be 
but  a  mort^gage.  Langer  v.  Meservey^  80  Iowa,  158 
(45  N.  W.  Rep.  732).  The  rule  announced'  is  questioned 
by  counsel  for  appellee,  who  insist  that  the  true  rule 
is  thait,  where  both  parties  a^rree  as  to  the  character 
of  a  conveyance,  the  court  should  accept  their  con- 
Btruction  of  it,  unless  it  appears  that  their  claim  is 
fraudulent,  or  that  the  transaction  was  for  the  purpose 
of  defrauding  creditors.  We  are  not  disposed  to  ques- 
tion the  rule  announced  in  the  case  above  cited  at  this 
time,  for  it  is  not  necessary  to  do  so  to  determine  the 

case  at  bar.  Applying  to  the  testimony  the 
1  strict  rule  announced  in  the  Langer  Case^  we 

think  that  plaintiff  has  established  beyond  ques- 
tion that  the  conveyance  to  Rosenna  Bherke  was  made 
sdmply  as  security  to  assure  the  performance  by 
plaintiff  of  an  agreement  made  many  years  before,  and, 
in  consideration  of  the  transfer  to  him  of  certain  per- 
sonal property,  to  support  Rosenna  and  her  husband 
during  their  natural  lives.  We  canoot  be  expected  to 
set  out  all  the  testimony  on  which  we  rely.  It  is  suf- 
ficient to  state  that  Rosenna  Eherke  furnished  no  part 
of  *he  consideration  for  the  property.  She  has  never 
exercised  any  acts  of  ownership  over  it  except  to  live 
upon  the  farm  as  a  member  of  the  family.  Plaintiff 
paid  all  of  the  consideration  for  the  land,  and  has 
always  used  and  occupied  it.  But  little,  if  any,  of  the 
purchase  price  can>e  from  the  property  which  was  ever 
owned  by  either  Rosenna  or  Albert  Eherke.  The  pay- 
ments made  upon  it  were  small,  and  came  largely,  if 
not  wholly,  from  produce  raised  ui>on  the  land  by  the 
plaintiff.  The  agreement  to  support  Rosenna  and 
Albert  Eherke  is  quite  fully  established,  and,  while  the 
parties  may  not  have  been  as  explicit  in  their  deajings 
with  reference  to  the  land  as  if  they  were  strangers  to 
each  other,  yet  we  think  it  is  clearly  shown  that  the 
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title  was  taken  to  one-half  of  the  land  in  the  name  of 
Rosenna  Eherke  simply  as  security. 

II.  Counsel  for  apjxellants  contend  that  the  title 
to  the  half  of  the  land  resting  in  plaintiff  is  held  by 
him  in  fraud  of  the  rights  of  creditors  of  Albert 
Eherke.  Their  claim  is  that  in  1879  Albert  Eherke, 
who  was  then  the  owner  of  c^i^n  real  and  personal 
property  in  C5edar  county,  Iowa,  which  was  heavily 
incumbered,  became  insolvent;  that  his  land  was  taken 
from  him  by  foreclosure  of  mortgages  thereon,  and  that 
he  transferred  his  i>ersonal  property  to  a  ^>n  in  fraud 
of  the  rights  of  creditors,  and  that  his  son  transferred 
the  jyersonal  property  to  plaintiff,  with  the  purpose 
and  intent  of  aiding  Albert  Eherke  in  defrauding  his 
creditors;  that  Albert  Eherke  has  at  all  times  been  the 
owner  of  the  personal  property,  and  was  in  fact  the 
purchaser  of  the  land  in  dispute,  or  at  least  one-half 
of  it  The  burden  is  upon  defendants  to  establish  this 
affirmative  defense,  and  in  this  they  have,  as  we  think, 
failed.  At  or  about  the  time  of  the  foreclosure  pro- 
ceedings, Albert  Eherke  was  in  ill  health,  and  unable 
to  do  much  manual  labor.  He  seems  to  have  lost  hope 
and  courage.  His  real  estate  was  gone,  and  his  per- 
sonal property  was  largely  incumbered,  and  judgments 
were  hanging  over  him  which  he  could  not  satisfy.  In 
this  dilemma,  he  agrees  with  a  stepson  to  turn  over 
to  him  his  personal  property,  which  was  then  incum- 
bered to  nearly  its  full  value,  in  consideration  of  an 
agreement  on  the  part  of  the  stepson  to  pay  off  the 
incumbrances,  and  support  him  and  his  wife  during 
life.  The  stepson  took  possession  of  the  property, 
rented  some  land,  and  carried  on  the  business  of  farm- 
ing for  nearly  two  years.  He  paid  off  the  most,  if  not 
all,  of  the  incumbrances  against  the  i>ePSonal  property, 
and  supported  his  parents  according  to  the  agreement 
In  1881  the  stepson  married,  and  he  sold  and  trans- 
ferred  the   personal    property   received   from    the 
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step-father  to  his  brother  Chris.  Dettmaii  and  his  lialf- 
brother  Jacob  Eherke,  the  plaintifif  herein.  Plaintiff 
and  his  half-brother  assumed  the  agreement  to  care  for 
and  support  the  parents,  and  paid  to  the  original  pur- 
chaser the  sum  of  five  hundred  dollars.  In  1883  all 
the  i)arties  referred  to  removed  from  Cedar  to  Craw- 
ford county,  and,  from  that  time  down  to  the  purchase 
of  the  propei-ty  in  dispute,  lived  upon  land  which  was 
rented  by  the  two  sona  After  coming  to  Crawford 
county,  plaintiff  purchased  his  half-brother's  interest 
in  the  personal  proi>erty,  and  in  1887  purchased  the 
land  which  is  the  subject  of  this  suit.  We  do  not 
think  the  defendants  have  shown  fraud  in  any 
2  of  these  transactions.      About  the  only  testi- 

mony relied  upon  is  the  fact  that  the  personal 
property  belonging  to  these  people  was  not  assessed 
to  plaintiff  in  Cedar  county,  but  was  assessed  to 
Eorfenna  Eherke;  and  that  it  was  for  many  years 
assessed  in  Crawford  county  to  Rosenna,  and  not  to 
plaintiff.  This  is  attempted  to  be  shown  by  the  assess- 
or's books  and  certified  copies  thereof.  In  the  case  of 
Adams  i\  Rickox,  55  Iowa,  632  (8  N.  W.  Rep.  485),  we- 
held  that  such  testimony  was  not  admissible.  See, 
also,  Hecht  v.  Eherke,  95  Iowa,  757  (64  N.  W.  Rep: 
650).  We  think  the  plaintiff  has  established  that  the 
conveyance  of  Rosenna  Eherke  was  intended  as 
security  for  the  performance  of  plaintiff's  contract, 
and  that  defendants  have  failed  to  establish  fraud  in 
the  conveyance  to  plaintiff.  The  decree  of  the  dis- 
trict court  is  affirmed. 


Digitized  by  VjOOQIC 


Oct.  1895]  State  op  Iowa  t.  Tower.  101 


State  of  Iowa  v.  F.  B.  Tower,  Appellant. 

Praetioe  on  Appeal:  tbansobipt.  The  original  traDscript  of  the  evi- 
dence made  by  the  reporter  cannot  be  considered  on  appeal, 
nnless  it  is  identified  as  being  the  evidence  in  the  case  by  a  certifi- 
cate of  the  clerk  of  the  court  below. 

Appeal  from  Polk  District  Court, — Hon.  S.  F.  Ballibt, 

Judge. 

Monday,  October  21,  1895. 

The  defendant  was  indicted  for  willfully,  feloni- 
ously, and  unlawfully  using  a  certain  instrument  upon 
the  body  of  one  Helen  Berhow  with  the  intent  to  pro- 
duce a  miscarriage.  There  was  a  trial  by  jury  and  a 
verdict  of  guilty.  From  a  judgment  on  the  verdict 
the  defendant  appeals. — Affirmed. 

E.  B,  Evans  for  appellant. 

Milton  Bemley,  attorney  general,  for  the  state. 

Rothrock,  J. — This  appeal  was  presented  to  this 
court  upon  a  transcript  of  the  indictment,  the  record 
entry  of  the  trial,  showing  a  verdict  of  guilty,  the  over- 
ruling of  a  motion  for  a  new  trial,  and  judgment  on  the 
verdict.  It  also  appears  that  an  appeal  wasi  taken.  An 
argument  was  presented  in  behalf  of  appellant  which 
makes  reference  to  the  pages  of  a  transcript  of  evi- 
dence taken  by  a  shorthand  rejDorter  upon  the  trial. 
What  purports  to  be  a  transcript  of  evidence  is  found 
among  the  papers^  but  it  is  in  no  way  identified  as  the 
transcript  of  the  evidence  in  this  case  by  any  certificate 
of  the  clerk  of  the  district  court.  It  appears  to  be  an 
original  transcript  made  by  a  shorthand  reporter.  The 
attorney  general,  in  a  brief  argument,  presents  the 
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question  that  tlie  court  cannot  consider  wh^t  purporta 
to  be  a  transcript  of  the  evkience,  because  there  is  no 
certificate  ef  the  clerk  of  the  district  court  attached 
theretx).  We  think  that  this  contention  is  well  founded. 
If  this  is  the  original  ta^anscript  made  by  the  short- 
hand lepori^er,  it  cannot  be  considered  as  of  records 
See  Cox  v.  Macy,  76  Iowa,  316  (41  N.  W.  Eep.  28), 
Lookabill  v.  Foulks,  83  Iowa,  423  (49  N.  W.  Bep.  1019). 
The  judgment  of  the  district  court  is  affirmed. 


J.  J.  Snouffbe,  Appellant,  v.  Dan  R.  Kinley,  Sheriff. 

PnwduleBt  Cenreyanee:  vailubb  to  rbcobd.    A  chattel  mortgage 

1  was  giFen  plaintiff  to  protect  him  a^^nst  having  signed  a  note 
with  mortgagor.  Plaintiff  paid  this  note  and  then  took  a  biU  of 
sale  upon  the  mortgaged  stock  in  lieu  of  said  mortgage.  The 
mortgage  was  not  recorded  for  abont  two  years  in  order  that  the 
credit  of    the  mortgagor  shonld    not    suffer.     Eeld,    that  as 

2  against  those  who  became  creditors  in  ignorance  of  the  mort- 
gage, the  transaction  is  frandnlent. 

Eyn>SNCK.  Where  the  mortgagee  says  that  he  holds  an  nnrecorded 
8  mortgage  to  indemnify  him  for  being  surety,  cautions  the  hearer 
to  say  nothing  about  it,  and  says  that  he  will  not  use  the  mort- 
gage unless  something  happens  to  the  note  on  which  he  is  surety, 
a  finding  that  the  mortgage  was  withheld  from  record  in  order 
that  the  credit  of  the  mortgagor  should  not  be  injured.  Is  sup- 
ported by  the  eridence. 

Appeal  from  Linn  District  Court. — ^Hon.  Jambs    D. 
GiFFiN,  Judge. 

Monday,  October  21,  1895. 

Prior  to  the  first  of  June,  1891,  W.  H.  Thompson 
WBB  the  owner  of  a  stock  of  jewelry  at  Odar  Bapids^ 
Iowa.  On  that  day  he  borrowed  of  the  Qty  National 
Bank  one  thousand  dollars,  for  which  he  gave  his  note 
with  the  plaintiff  as  surety;  and  Thompson  at  the  same 
time  made  to  plaintiff  a  mortgage  on  the  stock  of  jew- 
elry to  indemnify  him  against  loss.  This  mortgage 
was  not  placed  of  record  until  May  5,  1893.    The  note 
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to  the  hank  was,  from,  time  to  time,  renewed  with 
plaintiflF  as  Bnreftjj  the  mortgage  remaining  for  his 
protection.  While  the  mortgage  was  so  held,  and 
before  it  was  placed  of  record,  Stein  &  Elbogan  Com- 
pany, without  knowledge  of  the  mortgage,  sold  to 
Thompson  goode  on  credit,  for  which  about  May  5, 
1893,  there  waa  a  balance  due  of  one  hundred  and  sixty- 
nine  dollars  and  twenty^eight  cents.  On  the  ninth  day 
of  May,  1893,  by  a  written  bill  of  sale,  Thompson 
assigned  to  plainUff  his  entire  stock  of  goods  for  the 
averred  consideration  of  plaintiff  having  paid  the  bank 
note  and  assumed  the  payment  of  some  seven  hundred 
and  eighty  dollars  of  rent,  secured  by  a  landlord's  lien 
on  the  stock  of  goods.  Plaintiff,  at  the  time  of  the 
assignment^  1X)ok  possession  of  the  goods.  About  May 
20, 1893,  Stein  &  Elbogan  C5omj)any  commenced  a  suit 
aided  by  attachment,  and  seized  the  stock  of  goods 
through  the  defendant  sheriff.  This  action,  is  to 
recover  the  possession  or  value  of  the  goods  by  the 
plaintiff  as  owner  under  his  purchaee.  The  defend*- 
ant  answered,  setting  up  the  fact  as  to  tJie  mortgage, 
and  its  being  withheld  from  record;  the  extending  of 
credit  without  knowledge  of  the  mortgagees,  averring 
the  transaction  to  have  been  fraudulent,  and  that,  if  a 
sale  was  made,  the  consideration  therefor  was  the 
same  as  that  of  the  mortgage,  and  that  the  bill  of 
sale  was  miade  in  payment  of,  or  in  lieu  of,  the  chattel 
mortgage,  and  with  the  inten*  to  hinder  and  delay 
the  creditors  of  Thompson.  The  issues  were  tried  to 
a  jury,  that  returned  a  verdict  for  the  defendant,  and 
the  plaintiff  appealed. — Affirmed. 

Jamison  &  Burr  for  appellant. 

Charles  D.  Harrison  for  appellee. 

Granger,  J. — ^Apiyellant  complains  of  the  fourth, 
fifth  and  sixth  instructions  given  by  the  court.    The 
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fourth  instruction  no  more  than  states  that  if  the 
charge  of  fraud,  as  made,  is  not  established,  the  jury 
should  find  for  the  plaintiff.  The  fifth  instruction  states 
the  facts  relied  upon  showing  fraud  as  to  the  chattel 
mortgage,  and  *the  withholding  of  it  from  record,  by  on 

agreement  between  plaintiff  and  Thompson,  to 
1  protect  the   credit   of   Thompson.     The  sixth 

instruction  .is  as  follows:  "(6)  And  you  are 
instructed  that  if  you  believe  from  the  evidence  taken 
in  this  case  that  when  the  bill  of  sale  was  executed 
the  consideration  therefor  was  the  same  consideration 
for  which  the  chattel  mortgage  was  held  and  given, 
and  it  was  to  satisfy  ©aid  mortgage,  and  that  said 
chattel  mortgage  was  held  from  record  from  June  1, 
1891,  its  date,  till  May  5,  1893,  the  date  when  it  was 
recorded,  under  an  agreement  or  understanding 
between  plaintiff  and  Thompson  that  it  would  be  so 
held  from  record  for  the  benefit  of  the  credit  of 
Thompson,  then  it  would,  in  law,  be  a  fraudulent  sale, 
and  plaintiff  could  not  recover  herein,  and  your  ver- 
dict would  then  be  for  defendant."  The  jury  returned 
a  special  finding  that  plaintiff  refrained  from 
recording  the  mortgage  for  the  purpose  of  not  injur- 
ing the  credit  of  Thompson.  The  thought  of  appel- 
lant, in  his  criticism  of  the  instruction,  is  that  there 
i&  no  evidence  to  show  that  the  consideration  for  the 
execution  of  the  mortgage  and  that  of  the  bill  of  sale 
are  the  same,  and  he  says:  "It  will  be  obsen-ed  that 
these  insu'ijctions  are  based  upon  the  theory  that  it 
would  be  sufficient  to  establish  the  consideration  for 
the  mortgage  and  the  consideration  for  the  bill  of 
sale  to  be  one  and  the  same  if  it  was  shown  that  the 
debt  paid  and  discharged  was  the  same  debt  for  which 
the  chattel  mortgage  was  given  to  indemnify  Snouf- 
fer fron-  paying."  This  thought  of  appellant  under- 
lies the  entire  controversy  on  this  appeal.  It  seems  to 
us  that  a  few  thoughts  should  be  conclusive  of  this 
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proposition.  What  was  the  consideration  for  the 
mortgage?  It  was  the  obligation  plaintiff  assumed 
for  the  payment  of  the  note.  Barring  the  fact  of  the 
payment  of  the  rent,  what  was  the  eonsi;lenatiou  fur 
the  sale?  It  was  the  discharge  of  the  obligation. 
The  one  was  given  for  the  undertaking,  and  the  other 
for  the  performance.  The  taking  of  the  bill  of  sale 
was  substituted  for,  or  put  in  place  of,  the  enforcement 
or  foreclosure  of  the  mortgage.  The  plaintiff,  as  a 
witness,  said:  "Q.  Now,  then,  they  inquired  about 
the  amount  of  this  debt.  \Yhen  was  it  you  paid  the 
debt  to  the  bank  and  took  up  the  note?  A.  Between 
the  time  of  the  recording  of  the  mortgage  and  the 
date  of  the  bill  of  sale.  Q.  At  the  time  you  recorded 
the  mortgage  you  hadn't  paid  it?  A.  No,  sir.  I 
paid  it  between  that  and  the  date  of  the  recording  of 

the  bill  of  sale.  The  note  was  due,  and  came  to 
2  me  to  be  signed  right  after  the  mortgage  was 

recorded  and  I  refused  to  do  that,  and  made  up 
my  mind  that  it  was  about  time  to  close  it,  and  that  I 
would  either  foreclose  the  mortgage  or  take  the  goode 
by  a  bill  of  sale, — buy  the  goods;  and  I  went  to  him 
and  told  him  what  I  was  going  to  do.  (And  I  went 
down  to  Mr.  Bever  and  took  up  the  note.  My  name 
was  on  it  with  his.  I  don't  think  I  gave  it  to  Mr. 
Thompson,  for  he  would  have  no  busines'S  with  it 
unless  I  took  my  name  off  of  it  But  it  is  either 
destroyed  or  in  the  waste  basket).  I  went  to  Mr. 
Thompson,  and  he  agreed  to  do  this,  and  I  paid  the 
note.  I  either  hud  to  do  that  or  foreclose  the  mort- 
gage, and  didn't  think  the  goods  weix?  worth  it.''  It 
will  be  seen  that  he  first  paid  the  note,  and  then,  in 
lieu  of  a  foreclosure  of  the  mortgage,  he  took  tlie  bill 
of  sale.  He  took  the  bill  of  sale  because  he  had  paid 
the  note.  Had  he  foreclosed  the  mortgage,  it  would 
have  been  because  he  had  paid  the  note.  The  rela- 
tion between  the  promise  and  the  fulfillment  of  the 
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promise  is  so  cloee  that,  as  considerations  for  the 
respective  indbrunuents  in  view  of  the  purposes  in 
their  execution,  they  are,  in  legal  effect,  the  same. 
We  think  the  court  might,  in  view  of  the  record,  have 
so  instructed  the  jury.  It  seems  to  have  been  only 
the  purpose  of  the  plaintiff  to  take  the  bill  of  sale  in 
place  of  the  mortgage,  but  also  that  of  Thompson. 
He  was  asked  "whether  the  bill  of  sale  was  executed 
in  satisfaction  of  the  mortgage."  He  answered,  "To 
the  best  of  my  knowledge  and  belief,  it  was."  We 
eaai  hardly  see  how  a  fact  can  be  more  directly  or  con- 
clusively established.  The  instructions  are  not 
erroneous. 

II.  The  special  finding  that  the  mortgage  was 
withheld  from  the  record  for  the  puri)ose  of  not  injur- 
ing the  credit  of  Thomi)son  has  full  support  in  the 
evidence.  In  1892,  plaintiff's  particular  attention 
was  called  to  the  fact  that  the  mortgage  was  not 

recorded,  and  he  was  asked  if  Thompson  was 
3  in  trouble.     He  answered:    "I  signed  a  note 

with  him  at  the  bank  as  surety,  and  took  this 
from  him;  and  don*t  say  anything  about  it."  It  also 
appears  that  plaintiff  told  Thompson  that  he  would 
not  use  the  mortgage  to  hurt  him,  unless  something 
hapi)enedi  to  the  note  in  the  bank.  This  was  about 
the  time  the  mortgage  was  executed.  This  special 
finding,  under  the  rule  of  the  instructions,  brings  the 
case,  as  to  the  mortgage  being  fraudulent,  within 
the  rule  of  Goll  &  Frank  Co.  v.  Miller,  87  Iowa,  426 
(54  N.  W.  Rep.  443);  because  of  the  agreement  not  to 
record  the  mortgage;  and  it  is  unlike  Letts-Fletcher 
Co.  V.  McMaster,  83  Iowa,  449  (49  N.  W.  Bep.  1035); 
Burt  V.  Gamble,  Michigan,  57  N.  W.  Rep.  261;  and 
Mull  V.  Dooley,  89  Iowa,  312  (56  N.  W.  Rep.  513).  The 
court  seems  to  have  disregarded  the  matter  of  a 
claimed  additional  consideration  to  pay  the  rent,  prob- 
ably  because  of  the   condition   of   the   evidence  in 
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regard  to  it;  but,  in  any  event,  there  is  no  aamgnment 
of  error  undw  which  we  are  called  upon  to  consider 
it  No  one  seemed  to  think  it  important  in  the  sub- 
mission of  the  case  below.  Our  consideratians  cover 
all  important  points  discussed,  and  the  judgment  will 
stand. — Affirmed. 

106_KM| 

96  m\ 
Myers,  Tiob  &  Company,  Appellants,  v.  G.  P.  Snydbb,     m 
Appellee,  and  Elsie  Snydbe,  Eugene  Gaen  and 
L.  A.  MiTOHELL,  Defendants. 

Chattel  Mortgage:  description.    It  may  be  shown  by  parol  that  the 

1  words  "all  the  fixtures"  contained  in  a  mortgage  cover  certain 
show  cases,  coonters  and  wall  case. 

Estoppel.    When  there  is  question  whether  it  was  intended  to  cover 

2  certain  property  by  mortgage  it  may  be  shown  that  the  mortgagor 
did  not  own  it,  but  if  it  is  clear  that  it  was  the  intention  to  cover 
that  property,  the  maker  of  a  mortgage  upon  it  is  estopped  to  deny 
that  he  was  its  owner  when  the  mortgage  was  made. 

Private  Sale.  Where  a  mortgage  authorizes  private  sale,  the  mort- 
8  gagee  should  not,  without  a  showing  of  bad  faith,  be  charged 
with  more  than  the  net  amount  realized  from  such  sale,  no  mat- 
ter at  what  the  goods  have  been  appraised.  But  if  sale  be  made 
under  said  authority  and  without  statutory  foreclosure  the  mort- 
4  gagee  is  not  entitled  to  be  reimbursed  for  sheriff  and  apprais- 
ment  fees. 

Appeal  from  Benton  District  Court. — Hon.  John  R. 
Caldwell,  Judge. 

Monday,  October  21, 1895. 

Suit  in  equity  to  enforce  a  certain  chattel  mort- 
gage, executed  by  G.  F.  Snyder  to  plaintiffs,  to  secure 
a  certain  note  in  the  sum  of  five  hundred  dollars. 
From  a  decree  refusing  the  foreclosure  of  the  mort- 
gage, plaintiffs  appeal. — Reversed. 
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C.  Nichols  for  appellants. 
No  appearance  for  appellee. 

Deemer,  J. — On  tlie  nineteenth  day  of  July,  1892, 
the  defendant  G.  F.  Snyder  executed  to  plaintiffs  a 
promissory  note  for  the  sum  of  five  hundred  dollars, 
due  one  year  after  date,  with  interest  at  the  rate  of 
seven  per  cent,  per  annum.    On  the  back  of  the  note 
were    the    following    indorsements:     "See    mortgage 
securing  this  note   and  the   covenants  therein   con- 
tained.'^ Vinton,  Iowa,  November  28,  1892.    This  note 
given  to  secure  one  hundred  and  fifty-one  dollars  and 
fifteen  cents,  and  future  purchases  not  to  exceed  five 
hundred  dollars.     I  now  owe  My^rs,  Tice  &  Oo.  two 
hundred    sixteen    and   35-100    dollars,    now   due,    to 
date.      G.   F.    Snyder."     "Received    from   sheriff,    on 
sale  of  property,  February  13,  1893,   sixty-five   dol- 
lars and  thirty-four  cents."     At  the  time  of  executing 
this  note,  Snyder  also  executed  a  mortgage  purport- 
ing to  cover  the  following  described  property  to-wit: 
"All  the  certain  stock  of  cigars,  tobacco,  pipes,  etc., 
including  the  entire  stock  of  every  name  and  nature, 
also  all  the  fixtures  of  every  name  and  nature,  con- 
tained in  the  storeroom  where  said  stock  is  located, 
said  stock  and  fixtures  being  now  located  in  the  Will- 
iams brick  store  building,  south  of  the  postoffice  in 
Vinton,   Benton   county,   Iowa.     Mortgagor  to   have 
privilege  of  selling  the  goods  in  stock  in  the  regular 
course  of  trade."    The  mortgage  also  contained  a  pro- 
vision that,  "in  case  of  non-payment  of  the  note  when 
due,  then  the  said  Myers,  Tice  &  Co.  shall  have  full 
power  to  enter  upon  the  premises  of  the  said  G.  F. 
Snyder,  the   party   of  the  fir^t   part,    or   any   other 
place  or  places  where  the  goods  and  chattels  afore- 
said may  be,  to  take  possession  of  said  property,  to 
sell  the  same  at  public  or  private  sale,  and  avails 
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(after  deducting  all  expenses  of  tlie  sale  and  keeping 
af  said  property)  to  apply  in  payment  of  the  above 
debt,  and  in  case  the  said  Myers,  Tice  &  Co.  shall  at 
any  time,  in  their  own  discretion,  deem  them-selves 
unsafe,  it  shall  be  lawful  for  them,  and  they  hereby 
are  authorized  andj  emi)owered  to  take  possession  of 
6aid  property,  and  to  sell  the  same  at  public  or  pri- 
vate sale,  previous  to  the  time  above  mentioned,  for 
the  payment  of  said  debt,  applying  the  proceeds  as 
aforesaid,  after  deducting  all  the  expenses  of  the  sale 
and  keeping  of  said  property."     Some  time  early  in 
the  year  1893,  the  plaintiffs  took  possession  of  the 
stock  of  goods  and  some  of  the  fixtures  covered  by  the 
mortgage,  and  sold  the  same  at  private  sale  to  one 
J.  A.  Mitchell,  for  the  sum  of  one  hundred  dollars. 
Of  this  amount  the  sheriff  retained  the  sum  of  six  dol- 
lars as  his  fees,  paid  the  appraiser  twelve  dollars  and 
sixteen  dollars  and  sixty-six  cents  as  r-ent  for  the 
building  in  which  the  stock  was  kept,  which  was  due 
at  that  time,  and  indorsed  the  remainder  upon  the 
note.    On  the  thirty-first  day  of  August,  1893,  plaint- 
iffs commenced  this  suit  to  recover  the  balance  due 
on  the  note,  and  in  the  petition  asked  a  foreclosure 
of  the  chattel  mortgage  upon  the  following  property, 
which  they  claim  is  covered  by  the  mortgage,  to-wit: 
"One  8-foot  No.  71  oak  case  and  counter,  P.  P.  glass 
in  case;  zinc  racks  and  pans;  one  8-foot  No  71  oak 
case  and  counter,  P.  P.  glass  in  case;  one  8-foot  No.  55 
wall  case,  24x48,  beveled  French  mirror;  frame  and 
base  to  match  fixtures."    They  alleged  that  all  of  said 
property  was,  at  the  time  of  giving  the  mortgage,  a 
part  of  the  furniture  and  fixtures  of  the  store  in  which 
the  defendant  was  conducting  his  business,  and  that 
it  was  covered  by  the  chattel  mortgage.     To  this  suit 
E.  E.  Snyder,  L.  A.  Mitchell,  and  Eugene  Garn  were 
made  parties  defendant.     Gam  was  not  served  with 
w>tice,  and  did  not  appear;  but  Mitchell  and  E.  E^ 
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Snyder  filed  disclaimers,  and  the  suit  proceeded 
against  defendant  G.  F.  Snyder  upon  an  anewer  filed 
by  him,  which,  among  other  things,  contained  the  fol- 
lowing:  "Paragraph  2.  He  denies  ♦  ♦  ♦  that 
the  chattel  mortgage  given  by  this  defendant  to 
plaintiffs  covered  the  goods  and  chattels  deecribed  in 
the  petition,  ♦  ♦  ♦  and  alleges  the  fact  to  be 
that  he  was  not  the  owner,  at  the  time  the  said  chattel 
mortgage  was  made  and  delivered  to  plaintiff,  of  the 
property  described,  as  plaintiffs  well  knew."  Defend- 
ant further  alleged  that  plaintiffs  took  possession  of 
a  large  amount  of  goods  and  chattels,  consisting  of 
tobacco,  cigars,  pipes,  and  other  goods  in  stock,  and 
certain  articles  of  furniture  and  fixtures  belonging  to 
him,  which  they  disposed  of  in  some  manner  unknown 
to  defendant;  and  he  asks  that  the  value  be  ascer- 
tained, and  the  amount  credited  ui)on  the  note.  To  the 
second  paragraph  af  the  answer,  plaintiffs  pleaded 
that,  at  the  time  of  execution  of  the  mortgage,  defend- 
ant was  in  possession  of,  and  claimed  to  be  the  owner 
of,  the  property  described  in  the  petition,  and  that,  in 
executing  the  mortgage,  it  was  the  intention  of  both 
plaintiffs  and  defendant  that  the  mortgage  should  cover 
this  property;  and  they  say  that  defendant  is  barred 
and  estopped  from  claiming  that  he  did  not  own  the 
property,  and  that  he  did  not  intend  the  mortgage  to 
cover  it.  The  lower  court  rendered  judgment  for 
plaintiffs  for  the  sum  of  fifty-four  dollars  and  fifty -two 
cents,  but  refused  to  foreclose  the  mortgage,  and 
plaintiffs  appeal. 

The  mortgage,  foreclosure  of  which  \s  sought, 
does  not  specifically  describe  the  property.    It  covers 

it,  if  at  all,  by  the  general  term,  "All  the  fix- 
1  tures  of  every  name  and  nature  contained  in 

the  storeroom  where  said  stock  is  located.'' 
We  think  the  description  is  broad'  enough  to  cover 
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the  property,  and  it  is  well  established  that  parol  tes 
timony  i&  admissible  for  the  purpose  of  identifying  it. 
Odell  V.  Gallup,  62  Iowa,  253  (17  N.  W.  Eep.  502); 
Smith  V.  McLean,  24  Iowa,  322.  The  testimony  estab 
lished  beyond  all  question  thet  both  parties  intended 
the  mortgage  to  cover  the  property  which  is  the  sub- 
ject of  this  foreclosure.  We  have  not  overlooked,  in 
this  connection,  the  testimony  showing  or  tending  to 
show  that  G.  F.  Snyder  was  not  the  owner  of  thia 
property  at  the  time  the  mortgage  was  executed,  and 
that,  in  fact,  it  belonged  to  his  wife,  E.  E.  Snyder  (and 
we  may  remark,  parenthetically,  that  such  testimony 
is  only  admissible  upon  this  branch  of  the  case);  but 
we  think  it  clearly  appears  that  both  plaintiffs'  agents 
who  took  the  mortgage,  defendant  G.  F.  Snyder,  and 
the  scrivener  who  drew  the  instrument,  intended  to 
cover  the  property  in  dispute  by  the  description  con- 
tained therein. 

II.     If  the  parties  did  intend  to  cover  this  prop- 
erty, then  it  is  clear  that  defendant  Snyder,  the  mort- 
gagor, is  estopped  from  saying  that  he  was  not 
2  the  owner  of  it  at  the  time  he  made  the  mort- 

gage. Having  represented  it  to  be  his  by  the 
making  of  the  mortgage,  he  cannot  now  be  heard  to 
say  tha*  it  belonged  to  some  other  person.  This  prop- 
osition is  so  elementary  as  to  scarcely  need  the  cita- 
tion of  authorities.  But  see  Jones,  Ohat.  Mortg.  sec- 
tion 480;  Adams  v,  Wildes,  107  Massachusetts,  123, 
The  testimony  adlduced  on  the  question  of  ownership 
of  the  property  was  competent  and  material  only  for 
the  purpose  of  showing  that  it  was  not  intended  that 
the  description  found  in  the  mortgage  should  cover 
the  property  in  question.  As  against  the  defendant 
Snyder,  there  should  have  been  a  foreclosure  of  the 
mortgage.  The  decree  will  not,  of  course,  be  binding 
upon  a  purchaser  of  the  property  from  the  true  owner, 
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in  the  event  it  should  be  ascertained  there  is  such  pur- 
chaser, and  that  defendant  was  not  in  fact  the  owner, 
for  the  purchaser  is  not  made  a  party  in  this  proceed- 
ing. 

III.  Complaint  is  made  of  the  amount  found  due 
plaintiffs  by  the  lower  court.  Defendant  admitted, 
in  writing,  on  the  back  of  the  note,  an  indebtedness  of 
two  hundred  and  sixteen  dollars  and  thirty-five  cents. 
Plaintiffs  took  possession  of  the  stock  of  goodis  and 
part  of  the  fixtures  under  their  mortgage.  The  stock 
was  appraised  at  the  sum  of  one  hundred  and  seventy- 
three  dollars  and  fifty  cents,  and  the  fixtures  are  said 
to  be  worth  in  the  neighborhood  of  thirty  dollars. 
They  sold  the  same  at  private  sale  for  the  sum  of  one 
hundred  dollars,  and,  after  deducting  costs  and 
expenses,  applied  the  balance  on  the  mortgage.  It  is 
said  that  the  lower  court  charge^d  plaintir.s  with  the 
full  appraised  value  of  the  fixtures,  and  credited  them 
with  the  costs  of  i:[: praising  and  keeping  the  property, 
amounting  to  thirty-four  dollars  and  sixty-six  cents 
and  found  the  balance  due  plaintiffs  to  be  fifty-four 
dollars  and  thirty-two  cents.  We  think  the  objection 
to  this  calculation  is  good.  There  was  no  statutory 
foreclosure  of  the  mortgage  by  notice  and  sale. 
3  What  was  done  in  this  direction  was  in  pursu- 

ance of  the  terms  of  the  mortgage,  which,  as  we 
have  seen,  authorized  a  sale  of  the  mortgaged  prop- 
erty, either  public  or  private,  at  any  time  the  mort- 
gagees saw  fit,  to  satisfy  the  amount  due  or  to  become 
due,  applying  the  proceeds,  after  deducting  all 
expenses  of  the  sale  and  keeping  of  the  property,  to 
the  payment  of  the  debt.  There  is  no  evidence  of  any 
want  of  good  faith  on  the  part  of  the  plaintiffs  in 
conducting  this  sale.  They  seem  to  have  obtained  all 
they  could  for  the  property.  At  least,  there  is  no 
evidence  of  bad  faith  in  the  matter.  And  under  such 
circumstances  they  should  not  be  held  for  more  than 


Digitized  by  VjOOQIC 


Oct.  18951  Mtbbs,  Tiob  &  Co.  v.  Sntdbe.  113 

th<?  amount. Kealized  from  the  sale.  Gear  v.  Schrei^  57 
Iowa,  666  (11  N.  W.  Eep.  625);  Campbell  v.  Wheeler, 
69  Iowa,  588  (29  N.  W.  Rep.  613);  Jones,  CJhat.  Mortg. 
section  793;  Bose  v.  Page,  Michigan,  46  N.  W.  Rep. 
227. 

TSiere  was  no  occasion,  however,  for  any  fiherifif's 
fees;  for,  as  we  have  said,  the  foreclosure  was  not 

statutory.  Nor  do  we  see  any  need  for  an 
4  appraisement.     It  does  appear,  however,  that 

there  was  sixteen  dollars  and  eixty-six  cents  rent 
due  for  the  use  of  the  building  in  which  the  goods  were 
stored,  and,  as  this  was  a  prior  claim,  it  should  be 
deducted  from  the  one  hundred  dollars,  leaving  the 
sum  of  eighty-three  dollars  and  thirty-four  cents  to  be 
applied  on  the  amount  due.  This  will  leave  a  balance 
due,  October  1,  1895,  of  one  hundred  and  sixty  dollars 
and  twenty-six  cents,  for  which  amount,  with  statu- 
tory attomey^s  fees  and  costs,  plaintiffs  are  entitled 
to  judgment.  They  are  also  entitled  to  a  decree  fore- 
closing their  mortgage,  as  against  defendant  G.  F. 
Snyder  as  prayed.  The  cause  will  be  rever;  ed,  with 
directions  to  the  lower  court  to  enter  this  judgment 
and  decree;  or,  at  plaintiff's  option,  exercised  within 
forty-five  days  from  the  filing  of  this  opinion,  they  may 
have  such  a  judgment  and  decree  in  this  court. 
—Reversed. 
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J.  C.  CoEBY,  et  al.,  V.  James  P.  Sherman,  Assignee,  et 
al.,  Appellants. 


Mntoal  Insnraiice  Compftny— What  ig.    The  articles  of  incorporation 

8  recite  that  an  association  is  formed  *'for  the  mutual  insurance  of 
1  our  property  and  that  of  all  other  persons  who  may  become  mem- 
bers of  this  association  by  the  Riving  of  mutual  pledges  thereon, 
*  *  *  the  general  nature  of  the  business  of  the  association  shall 
be  to  insure  the  property  of  its  members.  *  *  *  The  fund  for 
the  payment  of  losses  and  the  neoeflsary  expenses  thereof  shall 
consist  exclusively  of  money  raised  by  assessment  on  mutual 
pledges  given  by  the  members  for  their  insurance,  such  assess- 
ments only  to  be  made  by  the  directors  or  executive  committee, 
and  said  assessments  may  be  limited  by  the  by-laws  and  shall 
always  be  apportioned  pro  rata  among  the  members  insured. 
All  persons  insured  in  the  association  shall  be  members  thereof 

7  during  the  period  of  their  insurance  and  no  longer,  and  the  charges 
for  said  insurance  and  membership  shall  be  regulated  by  the  board 
of  directors.'*    It  is  also  provided  that  the  board  shall  conduct 

9  the  affairs  of  the  association ;  that  it  shall  be  chosen  by  the  guaran- 
•tors  or  shareholders  from  their  members^  that  the  guaranty  fund 

shall  not  exceed  iifty  thousand  dollars;  that  the  fund  may  bo 
increased  by  a  vote  of  two-thirds  of  the  holders  at  any  regular 
meeting;  that  said  fund  shall  be  secured  by  the  obligations  of  the 
holders  thereof,  to  be  known  as  a  '*fund**  or  "guaranty'*  in  such 
form  as  the  directors  shall  approve  and  shall  be  subject  to  assess- 
ment by  the  board,  not  exceeding  ten  per  cent,  in  any  six  months 
for  the  purpose  of  meeting  assessments  and  expenses  when  there 
is  not  sufficient  money  raised  from  assessments  or  pledges  of 
members  to  pay  losses  due;  that  all  money  so  paid  from  the  guar- 
anty fund  shall  be  deemed  to  be  an  advancement  to  be  repaid 

10  from  the  funds  of  the  association  as  may  be  ordered  by  the 
directors.  The  subscribers'  private  property  is  exempted  from 
the  corporate  debts  except  as  to  amount  of  the  subscription. 
The  by-laws  provide  that  such  fund  shall  not  be  liable  to  assess- 
ments to  pay  insurance  losses,  "except  in  emergency  and  by  major- 
ity vote  of  the  directors."  Held,  the  corporation  was  a  mutual 
company  under  section  1160,  Code,  and  not  a  stock  company. 

Pbbmium  note.    The  requirement  of  Code.  1146,  that  all  notes  taken 
7    for  insurance  shall  so  state  on  their  face,  has  no  application  to  the 

11  deposit  note  given  by  a  member  of  a  mutual  company  organized 
under  Code,  1160. 
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Insolyknot.    Said  guaranty  fund  is  not  an  asset  which  may  be  con- 

33  sidered  in  arriving  at  whether  the  company  is  solvent. 

Sams.  The  insolvency  of  a  mntnal  company  and  its  assignment  for 
38    the  benefit  of  creditors  do  not  release  policy  holders  from  con- 

34  tribating  to  the  payment  of  losses  which  oocarred  before  the 
assignment. 

Insorlng  on  Both  Stock  and  Mntual  Plan*  The  by-laws  provided  for 
issuing  mataal  policies  upon  application  and  the  deposit  of  a 

3  mntnal  pledge  upon  which  a  stated  per  cent,  should  be  advanced 
in  cash  when  the  policy  issued.  Each  applicant  bound  himself  to 
pay  such  assessments,  not  exceeding  one-sixth  in  any  year,  as  the 

8    directors  should  order.    A  cancellation  of  the  policy  and  return 

4  of  the  pledge  was  authorized  whenever  the  assured  paid  what- 
ever sums  he  was  liable  for  at  the  time  of  cancellation.    The 

13  company  also  issued  policies  for  cash  premiums.  No  application 
18  or  other  undertaking  was  required  as  to  such  policies.    They 

14  stipulated  for  a  cancellation  and  a  refunding  of  all  premiums 

15  paid,  after  short  rates  were  deducted,  and  that  assured  should 
^7  share  in  dividends  accruing  while  the  policy  was  running  in  case 
31  the  company  canceled,  or  after  being  in  force  one  year.    Held, 

the  cash  premium  policies  were  on  the  stock  plan  and  illegal  and 
that  the  obligations  of  holders  of  mutual  policies  were  not  assess- 
able to  pay  losses  under  said  stock  policies. 

Sams.    Code,  1160,  under  which  the  company  was  organized  prohibits 

16  the  payment  of  dividends  by  such  companies.  Held,  the  fact 
that  the  stipulation  of  the  cash  policies  to  pay  dividends  are  thus 
illegal,  does  not  make  said  policies  mutual  policies. 

Frauds  oanoellation.    The  organizers  of  a  mutual  company  falsely 

18  represented  by  advertisement  that  a  guaranty  fund  was  pledged 
to  the  prompt  payment  of  all  losses  should  other  funds  be  inade* 

19  quate  and  that  said  fund  was  to  protect  policy-holders  against 

20  being  assessed  more  than  one-sixth  of  their  obligation  in  one 
year.  Held,  these  representations  do  not  constitute  such  fraud 
as  to  enable  those  who  became  members  and  policy-holders  after 
the  making  of  said  representations  to  have  their  premium  notes 
canceled. 

Kinne  and  Deemer,  JJ.,  dissent,  and  Kinne,  J.,  dissents  from  the 
result  reached  in  the  cause. 

Jarisdtctlons  bquttt.  Our  statute  provides  that  error  in  adopting 
6  proceedings  may  be  corrected  and  shall  not  work  abatement;  that 
failure  to  move  for  correction  waives  such  error;  that  lack  of 
jurisdiction  appearing  in  the  pleadings  is  a  cause  for  demurrer, 
6  and  if  not  so  appearing,  it  is  to  be  taken  advantage  of  by  answer, 
and  that  unless  so  asserted  it  shall  be  waived.  (Code  2514,  2516, 
2519,  2648,  2650.)  Held,  the  objection  that  a  court  of  equity  has  no 
jurisdiction  b?'!«use  plaintiff  has  a  remedy  at  law,  cannot  be  first 
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ur^ed  OD  appeal.    Railway  Co.  v.   Donnelly  77  Iowa,  226,   dis- 
approved, 

Praetioe*    Code,  2540,  provides  that  when  a  qnestion  is  one  of  common 

6a  interest  to  many  or  when  the  parties  are  numerous  and  it  is 
impracticable  to  bring  them  all  in,  one  or  more  may  sue  for  all. 
Held,  a  policy-holder  of  a  mutual  company  can  maintain  action  for 
all  similarly  interested  to  set  aside  an  assignment  by  the  com- 
pany, to  declare  obligations  made  by  all  uncollectible,  and  for  gen* 
eral  relief. 

Bobinson,  J.,  expresses  no  opinion  on  this  point 

Granger,  J.,  concurs  in  the  result  but  declines  to  hold  that  such 
plaintiffs  may  sue  for  all  in  the  absence  of  some  authority  from 
the  others. 

Appeal  from  Blackhawk  District  Court. — ^Hon.   D.  J. 
Lenehan,  Judge. 

Monday,  October  21,  1895. 

Action  in  equity  to  have  set  aside  a  general 
assignment  for  the  benefit  of  creditors,  to  have  declared 
not  collectible  certain  instruments  in  writing  exe- 
cute by  the  plaintiff  and  others,  to  have  canceled  an 
assessment  made  on  those  instruments,  to  enjoin  the 
maintenance  of  actions  to  recover  the  assessment,  for 
the  appointment  of  a  receiver,  to  require  an  assess- 
ment against  certain  guarantors,  and  for  p^eneral  equi- 
t^'ble  relief.  There  was  a  hearing  on  the  merits,  and  a 
decree,  from  which  the  defendants  appeal. — Reversed. 

Charles  A.  Clark,  Boies,  Couch  &  Boies,  and  Geo. 
W.  Bunhan  for  appellants. 

Alford  Gates,  Mullen  &  Pickett,  and  Henderson, 
Hurd,  Daniels  &  Kissel  for  appellees. 

Robinson,  J. — The  defendants  are  the  Citizens' 
Mutual  Insurance  Company  of  Waterloo,  Iowa,  Janoes 
P.  Sh-erman,  as  assignee  of  that  company,  and  other 
persons  who  were  concerned  in  its  organization  and 
business.     The  plaintiffs  av  •   policy  holders  of  the 
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company.  Meaflures  were  taken  to  organize  the  com- 
pany in  February,  1887.  Soon  after  that  time,  it  com- 
menced to  insure  property  owners  against  1o9b  or 
damage  by  fire,  lightning,  cyclones,  tornadoes,  and 
windstorms,  and  continued  in  that  business  until  the 
latter  part  of  January,  1891.  On  the  third  day  of 
February,  1891,  it  made  a  general  assignment 

1  for  the  benefit  of  its  creditors.  The  notice  and 
articles  of  incorporation  provided  for  a  corpora- 
tion to  do  a  mutual  insurance  business,  and  which 
should  have  a  guaranty  fund  of  not  more  than  fifty 
thousand  dollars,  to  be  secured  by  the  obligations  of 
persons  who  should  subscribe  to  it,  in  such  form  as 
the  directors  should  approve.  The  form  of  the  guar- 
anty for  this  fund  which  was  adopted  is  as  follows: 
"For  the  purpose  of  the  guaranty  or  pledge  fund  of 
the  Citizens'  Mutual  Insurance  Company  of  Waterloo, 
Iowa,  I  hereby  promise  to  take  the  number  of  shares 
of  said  fund  set  opposite  my  name  at  one  hundred 
dollars  per  share,  payable  on  the  order  of  the  directors 
of  said  association,  provided  that  not  to  exceed  ten 
per  cent,  thereof  shall  be  payable  in  any  six  months 
and  provided  that  the  whole  amount  of  my  said  sub- 
scription shall  be  void  at  my  option  after  three  years 
from  date  hereof.  Dated  this  twenty-fourth  day  of 
February,  A.  D.  1887."  EijO^hteen  persons  signed  this 
obligation  for  shares  of  the  fund  amounting  in  the 
aggpegrate  to  the  sum  of  fifty  thousand  dollars,  all  but 
one  or  two  of  whom   are   made   parties  defendant. 

Two  kinds  of  policies  were  issued  by  the  com- 

2  pany.     To   obtain   one  kind,   the   person  who 
d-^sired  insurance  signed  an  application  which 

contained  a  promise  to  pay  the  company  a  specified 
sum  at  such  time  and  by  such  installments  as  the 
directors  of  the  company  should  order,  pursuant  to 
the  articles  of  incorporation  and  by-laws  of  the  com- 
pany, the  assessments  not  to  exceed  in  any  one  year  a 
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sum  named;  and  the  assessment  for  the  first  year  was 
usually  paid  in  advance.  K  the  policy  was  desired 
for  the  term  of  six  years,  and  the  obligation  was  for 
file  sum  of  sixty  dollars,  ten  dollars  would  be  paid 
in  advance,  and  not  more  than  ten  dollars  during  each 
year  of  the  life  of  the  policy.  For  convenience,  poli- 
cies of  that  class  may  be  termed  "assessment  poli- 
cies."   For  the  other,  or  cash,  policies,  the  assured 

I>aid  money  in  advance,  or  gave  their  notes 
3  payable  in  full  without  condition.     More  than 

one-half  the  policies  issued  by  the  company 
were  on  the  cash  plan.  The  assessments  on  the 
deposit  obligations  or  notes  were  made  each  year  in 
advance,  and  notice  thereof  wa6  sent  to  each  policy 
holder,  subject  to  assessment,  thirty  days  before  his 
assessment  matured.  The  receipts  of  the  company 
from  ordinary  sources  were  not  sufficient  to  pay^osses 
and  expenses,  and  during  the  year  1890  it  incurred 
debts  for  money  borrowed  to  meet  its  liabilities  to  the 
amount  of  about  eleven  thousand  dollars.  On  the 
twenty-third  day  of  January  1891,  the  subscribers  to 
the  guaranty  fund  met  and  ordered  a  special  assess- 
ment of  ten  per  cent,  of  the  amount  of  each  subscrip- 
tion to  the  guaranty  fund.  This  waa  the  first  assess- 
ment on  account  of  that  fund  which  had  been  made. 
Three  days  later  the  board  of  directors  of  the 
ci:)mpany  met  and  ordered  a  special  assessment  of 
twenty-five  per  cent,  on  the  gross  amount  of  each 
deposit  note  held  by  the  company  on  account  of 
policies  which  were  in  force  before  the  first  day 
of  eFanuary,  1891,  for  the  purpose  of  paying  accrued 
losses  and  expenses.  It  was  also  ordered  that 
no  new  policies  should  be  issued  until  a  further 
order  by  the  board.  On  the  third  day  of  February, 
1891,  the  subscribers  to  the  guaranty  fund  met,  and 
adopted  a  resolution  rescinding  the  action  of  January 
23d  making  a  special  assessment  of  ten  per  cent,  of 
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the  guaranty  fund,  and  directing  that  the  portion  of 
the  assessment  collected  should  be  refunded.  On  the 
same  day  the  board  of  directors  also  ordered  that  the 
portions  of  the  assessment  collected  should  be 
refunded.  At  the  same  time,  notice  was  received 
from  nearly  all  of  the  subscribere  to  the  guaranty 
fund  of  their  withdrawal  from  it  The  board  of  direc- 
tors then  took  action  a»  follows:  "On  motion,  it  was 
resolved  that  general  assignment  of  the  property  and 
business  of  this  company  be,  and  the  same  is  hereby, 
made  for  the  benefit  of  all  the  company's  creditors,  in 
proportion  to  their  respective  claims."  On  the  next 
day  the  board  elected  James  P.  Sherman  assignee, 
and  directed  the  president  and  secretary  to  execute  all 
papers  necessary  to  carry  out  all  orders  of  the  board, 
and  papers  were  executed  accordingly.  In  February, 
1891,  the  assignee  obtained  from  the»  judge  of  the 
proper  district  court  an  order  which  in  terms  autho^ 
ized  the  delivery  to  any  policy  holder  of  his  deposit 
note  ui)on  the  payment  by  him  of  the  twenty-five  per 
cent  assessment  made  by  the  board  of  directors  on 
the  twenty-sixth  day  of  January.  Not  quite  five  thou- 
sand dollars  were  realized  from  that  assessment^  and 
notes  upon  which  the  assessments  were  so  paid  were 
surrendered  to  the  ^makers.  In  May,  1891,  the  district 
court  set  aside  the  assessment  of  January  26,  1891,  so 
far  as  it  applied  to  the  deposit  notes  upon  which  it 
had  not  been  paid,  and  ordered  a  new  assessment 
upon  all  dieposit  notes  in  the  hands  of  the  assignee, 
and  which  he  had  not  surrendered  upon  the  payment  of 
an  assessment  of  twenty-five  per  cent,  as  directed  by 
the  order  of  the  judge  made  in  February.  The  new 
assessment  varied  according  to  the  time  the  note  upon 
which  it  was  made  took  effect,  from  nine  per  cent,  to 
thirty-five  and  five-eighths  per  cent  The  order  pro- 
vided that  parties  who  had  paid  the  assessment 
ordered  by  the  board,  and  taken  up  their  notes,  should 
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receive  credit  for  the  amounts  they  had  paid.  In  Sep- 
tember of  the  same  year,  the  board  of  directors,  on 
the  suggestion  of  th?  assignee  that  the  assessment  of 
January  26th  was  not  on  a  legal  basis,  and  at  his 
request,  set  it  aside,  and  made  a  new  assessment,  in 
most  if  not  all  respects  identical  with  that  made  by 

the  district  court.  The  money  which  the  last 
4  assessment  made  by  the  court  and  by  the  board 

of  directors  was  designed  to  raise  was  to  be 
used  in  paying  expenses  of  the  company  and  losses, 
including  those  sustained  by  the  holders  of  cash  pol- 
icies. It  is  probable  that  more  than  one-half  the  losses 
were  under  policies  of  tJiat  class.  The  indebtedness  of 
the  company  seems  to  have  exceeded  the  sum  of 
thirty-flve  thousand  dollars,  and,  to  pay  it,  there  has 
been  collected  only  about  five  thousand  dollars. 

The  plaintiffs,  who  are  makers  of  deposit  notes 
which  were  assessed  by  the  district  court  in  May,  1891, 
and  by  the  board  of  directors  in  September  of  that 
year,  claim  that  the  organization  of  the  company  was 
not  made  according  to  law;  that  it  is  not  a  mutual 
insurance  company;  that  business  transacted  by  it 
wias  not  authorized  by  law;  that  it  was  procured  by 
fraud;  that  the  assessments  in  question  are  illegal; 
that  an  assessment  of  the  subscriptions  to  the  guar- 
anty fund  should  be  made  and  enforced,  and  the  pro- 
ceeds used  to  pay  the  losses  and  expenses  of  the  com- 
pany, before  the  deposit  notes  shourd  be  assessed.  The 
plaintiffs  further  allege  that  the  question*  presented 
by  their  petition  are  of  common  and  general  interest 
to  more  than  two  thousand  persons,  policy  holders  in 
the  company  on  the  mutual  plan,  who  have  a  unity  of 
interest  in  the  object  of  this  litigation;  that  it  is 
impracticable  to  bring  them  all  before  the  court  in 
this  action,  or  for  each  one  of  them  to  bring  separate 
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actions;  and  that  this  actian  is  brought  for  the  indi- 
vidual benefit  of  the  pladntiflEs,  and  to  prevent  a  multi- 
plicity of  suits,  for  all  who  are  similarly  interested* 
The  district  court  found  for  the  plaintiffs,  and  ordered 
and  adjudged  that  the  assessment  made  by  the  court 
in  May,  1891,  and  by  the  board  of  directors  in  Septem- 
ber, 1891,  be  set  aside  and  canceled;  that  the  notee 
made  by  the  plaintiffs,  or  any  of  them,  to  the  company, 
and  held  by  the  assignee,  be  canceled,  and  held  to  be 
illegal  and  void;  and  that  the  defendants  be  restrained 
from  collecting  or  attempting  to  collect  or  transfer 
any  of  such  notes.  This  cause  has  been  submitted  to 
us  twice.  On  the  first  submission  an  opinion  was  filed 
(60  N.  W.  Rep.  232),  but  a  rehearing  was  granted,  and 
the  cause  i«  again  submitted  for  our  determination. 

I.  The  appellants  contend  that  the  district  court 
did  not, have  jurisdiction  to  hear  and  determine  this 
cause,  for  the  reason  that  the  plaintiffs  had  a  plain, 

speedy,  and  adequate  remedy  in  the  ordinary 
5  course  of  law.    This  question  was  not  raised  by 

the  pleadings,  nor  presented  to  the  district 
eourt,  but  the  defendants  insist  that  the  objection 
that  the  court  has  no  jurisdiction  to  try  a  cause  may 
be  presented  at  any  time,  and  that  the  court  will  on 
its  own  motion,  without  objection  by  any  party  to  the 
action,  refuse  to  consider  it  on  the  merits  for  lack  of 
jurisdiction  to  do  so.  That  is  undoubtedly  true  of  a 
court  which  lacks  jurisdiction  of  the  subject-matter 
of  an  action,  but  does  not  apply  in  this  state  where  an 
action  triable  as  at  law  is  begun  in  equity  and  there 
prosecuted  to  a  final  determination,  without  objection 
by  either  party.  Section  2514  of  the  Ode  provides 
that  "an  error  of  the  plaintiff  as  to  the  kind  of  pro- 
(*eedings  adopted  shall  not  cause  the  abatement  or 
dismissal  of  the  action,  but  merely  a  change  into  the 
proper  proceedings,  and  a  transfer  of  the  action  to  the 


Digitized  by  VjOOQIC 


122  CoBEY  Y.  Shermak.  [96  Iowa 

proper  docket."  An  error  of  that  kind  may  be  cor- 
rected by  the  plaintiff,  or  the  defendant  may  have  the 
correction  made  at  or  before  the  filing  of  his  answer. 
Code,  sections  2515,  2516.  Section  2519  contains  the 
following:  "An  error  as  to  the  kind  of  proceedings 
adopted  in  the  action  is  waived  by  a  failure  to  move 
for  its  correction  at  the  time  and  in  the  manner  pre- 
scribed in  this  chapter.  *  *"  If  the  petition  shows 
that  the  court  has  no  jurisdiction  of  the  person  or 
subject-matter  of  the  action, the  defendant  may  demur; 
and,  if  the  want  of  jurisdiction  is  not  so  shown, 
it  may  be  set  out  in  the  answer;  but  if  the  objection  is 
not  so  taken,  it  shall  be  deemed  waived.  Code,  sections 
2648,  2650.  It  i«  contrary  to  the  policy  of  the  statutes 
of  this  state  to  dismiss  an  action  or  defeat  a  recovery 
on  the  mere  ground  that  the  plaintiff  has  erred  in 
selecting  the  proceedings  to  obtain  the  relief  to  which 
he  is  entitled.  When  a  mistake  of  that  kind  has  been 
made  it  should  be  corrected  by  an  appropriate  change 
in  the  proceedings,  if  a  correction  is  desired.  We  do 
not  hold  that  a  failure  to  object  to  the  jurisdiction  of 
a  court  will  confer  jurisdiction,  nor  that  a  court  can 
determine  on  its  merits  a  cause  where  it  has  no  juris- 
diction of  the  subjectwnatter  of  the  litigation.  But 
district  courts  of  this  state  have  both  law  and  equity 
jurisdiction.  Courts  of  equity  frequently  grant  relief 
which  might  have  been  obtained  at  law,  as,  in  some 
cases  where  jurisdiction  has  been  acquired  for  certain 
purposes,  it  will  be  retained  after  those  purposes  have 
been  accomplished,  to  prevent  vexatious  and  unneces- 
sary delays,  to  simplify  the  proceedings,  and  to  grant 
complete  relief.  It  may  be  that  the  plaintiffs  in  this 
case  could  have  successfully  defended  in  actions 
founded  on  their  deposit  notes,  but  they  allege  fraud- 
ulent practices  on  the  part  of  the  company  to  procure 
such  notes,  and  courts  of  equity  have  power  to  set 
aside   contracts   procured   by   fraud.     The  plaintiffs 
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allege  that  the  assessments  in  question;  were  illegal 
for  various  reasons,  and  courts  of  equity  have  power, 
in  proper  cases,  to  restrain  attempts  to  collect  illegal 
claims,  and  the  instituting  of  vexatious  and/  useless 
litigation.  The  plaintiffs  show  an  interest  in  the 
affairs  and  proi>erty  of  the  company,  and  claim  that 
its  guarainty  fund  shall  be  resorted  to  before  the 
aasesBments  in  question  are  enforced,  and  ask  that  an 
assessment  on  account  of  the  guaranty  fund  be  made. 
It  is  clear  that  the  petition  of  the  plaintiffs  showed  an 
appaient  right  to  relief  which  a  court  of  law  could 
have  granted,  and  which,  especially  in  the  absence  of 
objection,  authorized  the  district  court,  as  a  court 
of  equity,  to  hear  and  determine  the  cause.  McVey  v. 
Manatt,  80  Iowa,  135  (45  N.  W.  Kep.  548);  Gould  v. 
HurtOy  61  Iowa,  47  (15  N.  W.  Eep.  588);  O'Brien  v. 
Putney  y  55  Iowa,  295  (7  N.  W.  Rep.  615);  Tugel  v. 
Tugel,  38  Iowa,  350;  Van  Orman  v.  Merrill,  27  Iowa, 
480.  See,  also,  Niles  v.  Williams^  24  Conn.  279;  Hine 
V.  City  of  New  Haven,  40  Conn.  478;  Tubb  v.  Fort,  58 
Ala.  277;  1  Beach,  Mod.  Eq.  Jur.  section  4;  1  Daniells, 
Ch.  Prac.  p.  550,  note  3;  1  Pomeroy,  Eq.  Jur.  sec- 
tions 129,  130.  We  are  aware  that  in  Railway  Co. 
V.  Donnelly  77  Iowa,  225  (42  N.  W.  Rep.  176),  it  was 
said  that  **in  the  absence  of  any  pleading  raising  the 
objection  based  upon  the  want  of  jurisdiction  by 
reason  of  the  fact  that  there  is  a  plain,  adequate,  and 
complete  remedy  at  law,  or  in  the  absence  of  objection 
in  any  form  based*  upon  this  fact,  this  court  will  of 
itself,  sua  sponte  raise  the  objection.''  But  what  was 
thus  said  was  not  applicable  to  any  question  pre- 
sented by  the  record  in  the  case,  and  must  not 
6  be  regarded  as  authority.     We  do  not  decide 

that  the  relief  to  which  the  petition  shows 
the  plaintiffs  to  be  entitled  could  have  been  obtained 
at  law,  but  conclude  that,  even  if  it  could  have 
been   thus   obtained,   the   objections    now   made    to 
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the  jurisdiction  of  this  court  to  determine  the  case 
on  its  merits  cannot  be  sustained,  for  the  reasons 
shown. 

II.  The  appellees  affirm,  and  the  appellants 
deny,  that  this  action  may  be  maintained,  not  merely 
for  the  plaintiffs,  but  also  for  the  benefit  of  other 

policy  holders  whose  interests  in  the  matters  in 
6a        litigation  are  like  those  of  the  plaintiffs.  Section 

2549  of  the  Code  is  as  follows :  "When  the  ques- 
tion is  one  of  a  common  or  general  interest  to  many  per- 
sons, or  when  the  parties  are  very  numerous  and  it  is 
impracticable  to  bring  them  all  before  the  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of  the  whole." 
The  majority  are  of  the  opinion  and  hold  that  the  plaint- 
iffs have  brought  themselves  within  the  provisions  of 
that  section,  and  that  this  action  is  not  only  for  the  bene- 
fit of  the  persons  named  as  plaintiffs,  but  also  for  the 
benefit  of  all  policy  holders  unnamed,  whose  interests 
in  the  matters  in  controversy  are  similar  to  those  of 
the  plaintiffs  named.  The  writer  does  not  express 
any  opinion  in  regard  to  that  question,  for  the  reaaon 
that  it  is  his  judgment  that  the  relief  granted  by  the 
district  court  was  limited  to  the  plaintiffs  named,  and 
they  do  not  appeal. 

III.  It  is  important  to  determine  the  authority 
under  which  the  company  was  organized,  and  its 
I)owers  with  respect  to  the  business  it. attempted  to 
transact.  The  appellees  conitend  that  it  was  not  a 
mutual  but  a  stock  comjmny;  while  the  appellants 
insist  that  it  was  a  mutual  company,  organized  to 
transact  business  authorized  by  section  1160,  under 
the  provisions  of  chapter  1  of  title  9  of  the  Code.  All 
parties  agree  that  it  was  not  organized  as  a  mutual 
company,  as  provided  by  sections  1122-1125,  inclusive, 


Digitized  by  VjOOQIC 


Oct.  1895]  CoEET  V.  Sherman.  125 


which  are  a  part  of  chapter  4  of  title  9  of  the  Oode. 
Section  1160  is  of  the  same  chapter  and  contains 

7  the  following:     "Noithin/g  in  this  chapter  shall 
be  so  construed  as  to  prevent  any  number  of 

persons  from  making  mutual  pledges  and  giving  valid 
obligations  to  each  other  for  their  own  insurance  from 
loss  by  fire,  or  death,  or  loss  or  damage  by  tornadoes, 
lightning,  hail-storms,  cyclones  or  wind-storms,  but 
such  associations  of  persons  shall  in  no  case  insure 
any  jxroperty  not  owned  by  on©  of  their  own  number, 
except  such  school  house®  and  church  buildings  as 
the  said  companies  deem  proper  to  insure  within  th<* 
territory  where  they  do  business;  ♦  ♦  ♦  nor  shall 
the  provisions  of  thisi  chapter  be  applicable  to  such 
associations  or  companies.  ♦  ♦  ♦  And  such  com- 
panies organized  under  this  section  shall  pay  the  same 
fees  for  annual  reports  as  are  now  paid  for  stock 
companies,  but  such  associations  or  companies  shall 
receive  no  premiums  nor  make  any  dividends;  but  the 
word  ^premiums^  herein  sball  not  be  construed  to 
mean  policy  and  suirvey  fees,  nor  the  necessary 
expenses  of  such  companies."  This  section  author- 
izes the  organization  of  mutual  insuran<^  companies 
which  shall  not  be  subject  to  other  provisions  of  the 
chapter  in  which  it  is  found.  See  State  v.  Iowa  Mut, 
Aid  Ass'n,  59  Iowa,  133  (12  N.  W.  Hep.  782).  Section 
1058  of  the  Code  authoaizes  the  ineorporation  of  any 
number  of  people  for  the  transaction  of  any  lawful 
business,  and  following  sections  of  the  same  chapter 
prescribe  the  method  of  organization  and  the  powers 
and    liabilitiea    of    such    corporations.       The 

8  articles  of  incorporation  of  the  defendant  com- 
pany recite   that  the  persons  therein  named 

"do  hereby  form  an  association  under  the  laws  of 
lowpi  for  the  purpose  of  mutual  insurance  upon  our 
property  and  that  of  all  other  persons  who  may 
become  members  of  this  association  by  the  giving  of 
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mutual  pledges  thereon";  that  "the  general  nature  of 
the  bufiinesB  to  be  transacted  by  the  association  shall 
be  the  insurance  of  the  property  of  its  members 
agiainst  loss  or  damage  by  fire,  lightning,  cyclone, 
tornado,  or  windstorm-s";  that  "the  fund  of  the  aseo- 
dation  for  the  payment  of  insurance  losses,  and  the 
necessary  expenses  thereof,  shall  consist  exclusively 
of  money  raised  by  asseesment  on  mutual  pledges 
given  by  the  members  for  their  insurance.  Such 
assessments  shall  be  miade  only  by  the  directors  or 
executive  committee,  and  may  be  limited  by  the 
by-laws,  and  shall  always  be  apportioned  pro  rata 
amons:  the  members  insured;"  that  "all  persons 
insuring  in  thL*  association  shall  be  members  thereof 
during  the  period  of  their  insurance,  and  no 
longer,  and  the  charges  for  such  insurance  ajid  mem- 
benship  shall  be  regulated  by  the  board  of  directors 
of  the  association."  The  articles  were  duly  signed  and 
acknowledged  by  the  incorporators,  and  were  recorded 
in  the  office  of  the  recorder  of  Black  Hawk  county,  and 
in  the  office  of  the  secretary  of  state,  and  a  notice  of 
incorporation  was  duly  published.  Byr-laws  were 
adopted,  and  the  requirements  of  chapter  1  of  title  9 
of  the  Oode  in  regard  to  the  organization  of  corpo- 
rations seem  to  have  been  fully  complied  with. 

It  is  claimed,  however,  that  certain  provisions  of 
the  articles  of  incorporation  and  by-laws  make  the 

corporation  a  stock  and  not  a  mutual  company. 
9  Those  provisions  relate  to  the  guaranty  fund, 

and  to  the  privileges  amd  duties  of  the  guar- 
antors. The  laxticles  of  incorporation  provide  that  the 
affairs  of  the  association  shall  be  co«nducted  by  a 
board  of  directors,  who  shall  be  chosen  by  the  guar- 
antors or  shareholders  from*  among  their  members; 
that  the  guaranty  fund  shall  not  exceed  fifty  thousand 
tiollars,  and  shall  consist  of  shares  of  one  hundred  dol- 
lars each,  transferable  among  the  members  upon  the 
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books  of  the  association,  and  not  otherwise;  that  the 
fund  may  be  increased  by  vote  of  two-thirds  of  the  hold- 
ers thereof  at  any  regular  meeting,  and  that  each  share 
shall  be  entitled  to  one  vote  upon  all  questions  affect 
ing  the  interests  of  the  association;  that  the  articles 
of  incorponation  "may  be  amianded  at  any  regular  or 
called  meeting  of  the  shareholders  by  two-thirds  vote 
thereof  Article  7  relates  to  the  guaranty  fund,  and 
is  as  follows:  "The  said  fund  shall  be  secured  by  the 
obligatioDis  of  the  holders  thereof,  to  be  known  as 
'fund'  or  'guaranty,'  in  such  form  as  the  directors  shall 
approve,  and  shall  be  subject  to  assessment  by  the 
board  of  directors,  not  exceeding  ten  per  cent,  in  any 
six  months,  for  the  purpose  of  meeting  losses  and 
expenses  for  which  the  association  miay  be  liable  on 
its  certificates  of  iusurance,  but  omly  when  there  is 
not  sufficient  money  raised  from  assessments  or 
pledges  of  members  to  pay  such  losses  when  due;  atnd 
all  moneys  so  paid  from  the  guaranty  or  obligation 
fund  shall  be  regarded  as  advancement,  which  shall  be 
repaid  from  the  funds  of  the  association  as  may  be 
ordered  by  the  directors."  Article  8  exempts  the 
private  property  of  members  and  the  subscribers  to 
tbe  guaranty  fund  from  the  corporate  debts,  "except 
to  the  extent  of  their  respective  obligations  to  the 
asBOciation  on  account  of  such  subscriptions."  Article 

9  requires  the  directoirs  to  elect  from  their  own 
number  or  from  the  guaananitoTs  a  president,  a  vice 
president,  secretary,  treasurer,  and  executive  com- 
mittee. The  by-laws  are  in  harmony  with  the  articles 
of  incorporation  with  respect  to  the  guarantors  and 
the  guaranty  fund,  and  provide  that  the  fund  shall  not 
be  liable  to  assessment  for  the  payment  of  insurance 

losses,  'Except  in  emergenicy  and  by  a  miajority 

10  vote  of  the  directors."    We  do  not  think  these 
provisions  are  sufficient  to  establish  the  char- 
acter of  the  corporation  as  a  stock  rather  than  a 
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mutual  insuranoe  company.  The  guaireuity  fund  was 
not  designed  to  be  any  part  of  the  working  capital  of 
the  company,  but  was  to  be  drawn  upon  only  in  cae<^ 
of  emergency,  when  th*e  money  raised  from  assess- 
ments should'  be  insufladent  to  pay  losses  when  due; 
and  all  money  obtained  from  the  guaranty  fund  was 
to  be  regarded  as  a  mere  temporary  advancement  or 
loan,  to  be  refundled  on  th^  order  of  the  directors.  It 
was  held  in  Berry  v.  Insurance  Co.,  94  Iowa,  134  (62 
N.  W.  Rep.  681),  that  it  is  not  unlawful  for  a  mutual 
insuramce  company  to  provide  a  guiaranty  fund  by 
means  like  those  adopted  in  this  case.  The  company 
under  consideration  in  the  Berry  Case  was  organized 
under  chapter  4,  of  title  9  of  the  Oode,  but  much  that 
was  said  in  that  ease  and  the  conclusion  reached  in 
regard  to  such  a  fund  are  applicable  in  this  case. 
The  articles  of  incorporation  of  the  defendant  com- 
pany show  that  its  object  is  to  do  a  mutual  insurance 
business,  insuring  only  the  property  of  its  members. 
The  articles  contain  no  authority  to  insure  the  prop- 
erty of  any  one  who  is  not  a  member.  Whether  the 
previsions  which  are  designed  to  give  the  subscribers 
to  the  guaranty  fu<nd  aibsolute  control  of  the  corpo- 
ration are  valid  we  need  not  determine.  No  objection 
appears  to  have  been  made  prior  to  the  commence- 
ment of  this  action  to  their  enforcement,  and,  if 
iavalid>  the  legal  existence  of  the  company  and  the 
obligations  of  the  plaintiffs  on  their  deposit  notes  are 
not  thereby  impaired.  We  conclude  that  the  com- 
jmny  was  orga.nized  uiwier  the  provisions  of  chapter 
1  of  title  9  of  the  Oode,  to  insure  the  property  of  its 
members  on  the  mutual  plan,  as  authorized  by  section 
1160  of  the  Code,  and  that  it  cannot  be  regarded  as  iu 
any  sense  a  stock  company. 

IV.     It  is  claimed   by  the   appellees  that   their 
deposit  notes  are  not  collectible,  because  they  do  not 
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etate  on  th-eir  face  that  they  were  taken  for  insurance, 
as  lequiped  by  section  1146  of  the  Code.    If  we 

11  undierstaiid  the  record^  it  shows  that  the  notes 
in  question  recite  that  they  were  given  in  con- 
sideration of  a  policy  of  insurance,  which  is  described; 
but,  if  this  weie  not  so,  the  notes  would  not  be  invalid 
on  that  ground,  for  the  reason  that  the  section  speci- 
fied is  a  part  of  chapter  4  of  title  9  of  the  Code,  and 
therefoire  is  iwt  applicable  in  this  case. 

V.  It  is  (Claimied/  by  the  api>ellanits  that  the  cash 
policies  were  not  issued  on  the  stock  plan,  but  were 
a  part  of  th'e  mutual  insumnce  business  which  the 
company  was  authorizedi  to  do.  It  is  said,  in  effect, 
that  the  chief  difleren<>e  between  the  holdiere  of  the 
cash  and  assessment  policies  is  that  the  former  pay  in 
advance  what  the  latter  pay  as  assessed,  and  that  it 
would  be  grossly  unjust  to  hold  that  the  policy  hold- 
ers, having  the  benefit  of  time  in  which  to  make  pay- 
ments, cannot  be  compelled  to  contribute  for  the  pay- 
ment of  the  losses  sustained  by  those  paying  in  full 
for  their  policies  when  issued.     As  we  have 

12  seen^  the  company  was  authorized  by  its  articles 
of  incorporation  and  by  section  1160  of  the 

Code  to  insure  the  property  of  its  members  only.  The 
funds  for  the  payment  of  its  losses  and  expenses  were 
to  consist  exclusively  of  moneys  "raised  by  assess- 
ment on  mutual  pledgtes  given  by  the  members  for 
their  insurance,"  provision  being  made  for  borrowing 
temporarily  from  the  guairanty  fund.  The  by-laws 
provide  for  the  acquiring  of  membership  as  follows: 
*^very  person  wishing  to  become  a  member  of  this 
association  shall,  previous  to  being  insured,  deposit 
his  application,  together  with  his  mutual  obligation 

or  pledge,  ui>on  which  he  shall  pay  ^per  cent., 

which  shall  be  indorsed  thereon  at  date  of  the  policy; 
and,  if  said  application  and  obligation  be  approved  by 
V'oL.  96  la— 9 
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the  directors  oi*  executive  committee,  the  policy  of 
insuranee  shall  bear  date  at  noon,  unless  other- 

13  wiee  directed  by  the  applicant"    It  is  true  that 
one  of  the  articles  of  incorporation  states  that 

"all  i>eF8onB  insuring  in  this  association  shall  be  mem- 
bers thereof  diiring  the  period  of  their  insurance,  and 
no  longer;"  but  this  cannot  be  construed  to  create  a 
membership  excepting  as.  authorized  by  the  statute 
and  by  the  articles  of  incorporation.  The  company 
could  not  have  transacted  business  on  both  the  stock 
and  mutual  plan.  We  have  found  that  it  was 
empowered'  to  transact  the  busimess  authorized  by 
section  1160  of  the  Code,  and  that  permits  insurance 
on  the  mutual  plan  only;  but,  if  the  business  of  the 
company  were  not  governed  by  that  section,  it  would 
fall  within  the  provisions  of  the  other  sections  of  the 
same  chapter,  and  among  them  is  section  1159,  which 
prohibits  companies  organised  upon  the  mutual  plan 
to  take  risks  upon  the  stock  plan,  and  also  prohibits 
companies  organized  upon  the  stock  plan  to  do  busi- 
ness upon  the  plan  of  a  mutual  insurance  com- 

14  pany.  An  examination  of  the  policies  issued  by 
the  defendant  company  shows  that  the  assess- 
ment policies  were  issued  on  the  application  of  the 
I)er8on  who  desired  the  insurance,  and  that  appended 
to  each  application  was  an  obligation  by  which  the 
applicant  promised  to  pay  to  the  company  a  specified 
sum  of  money  at  such  time  and  in  such  installments, 
not  exceeding  one-sixth  of  the  gross  amount  in  any  one 
year,  as  the  directors  of  the  company  should  assess 
and  order.  When  the  policy  was  issued  on  such  an 
application,  the  insured  became  a  member  of  the  com- 
pany by  virtue  of  its  articles  of  incorporation  and  the 
statute  which  authorized  them.  Provision  was  made 
in  the  by-laws  of  the  company  and  in  the  policies  for 
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the  caiBcelliatiofii  of  the  policies  and  the  surrender  of 
the  obligaftiO(n'  of  the  infifured  upon  the  payment 

15  of  lall  sums  for  which  they  were  liable.     The 
asflrured  under  a  caah  policy  was  not  required  to 

sign  an  apx)licaition  nor  an  undiertaking  of  any  kind. 
The  policy  he  received  providW:  for  its  cancellation 
amd  a  refund  of  the  premium  received^  aifter  deducting 
therefrom  the  short  rates,  audi  al»o  provided-  that  in 
caae  the  policy  had  been  in  force  one  year,  or  in  case 
of  its  cancellation  by  the  company,  the  assured  should 
be  entitled  to  a,  proportionate  ehaire  of  the  benefits  of 
the  company  during  the  time  hdis  policy  should  have 
been  in  force,  but  a  cancellation  b^  him  for- 

16  feited  his  right  to  dividends.  Some  reliance  is 
plaxjed  upon  the  last  provision,  but  it  is  in  vio- 
lation of  section  1160  of  the  Oode,  which  prohibits 
the  payment  of  dividends  by  companies  organized 
under  it  A  section  of  the  by-laws  provides  that  "the 
association  will  make  insurance  for  a  term  not 
exceeding  six  years,  and  the  amount  to  be  deposited  in 
cash  and  obligation  for  the  insurance  of  any  build- 
mgs  or  other  property  shall  be  according  to  the  hazard 
of  such  risk  and  all  clrcunustances  affecting  such 
risk."    The  dei)osit  in  cash  referred  to  is  that  part  of 

the  obligation  which  was  to  be   collected  in 

17  adva/uce.  The  coinpany,  in  issuing  assessment 
policies,  required  the  payment  of  one  assess- 
ment when  the  policy  was  issued.  That  practice  was 
authorized  by  the  section  of  the  by-laws  quoted,  and 
was  important  and  proper  to  provide  funds  for  the 
current  necessities  of  the  company,  and  to  prevent 
insuring  property  without  compensation,  and  was  not 
a  violation  of  the  law  which  required  it  to  do  a  mutual 
businesa  The  obligation  of  the  assured  remained 
subject  to  assessment,  and  the  mutuality  of  the  pledges 
of  the  holders  of  the  assessment  policies  was  not  in 
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any  manner  aflfected  by  the  payment  of  the  first 
a^ssessment. 

Whether  money  might  be  deposited  ««  a  pledge 
under  section  1160  of  the  C5ode  is  a  queeition  we  need 
not  determine,  for  the  reason  thart:  neither  the  articles 
of  incorporation  and"  the  by-law©  of  the  company  nor 
its  pnactice  warrant  the  claim  th'at  the  cash  payments 
were  diesigned  to  be  mere  pledges.  There  was  no  pre- 
tenee  that  the  money  so  paid  was  to  be  drawn  upon 
from  time  to  time  by  means  of  assessments,  and  that 
the  iMXTtion,  if  any,  remaining  at  the  end  of  the  term 
of  insurance,  was  to  be  refunded.  The  payments  were 
absolute,  without  condition,  excepting  in  the  case  of 
cancellation.  We  conclude  that  cash  policies  were 
issued  on  the  stock  plan,  and  therefore  without 
authority. 

VI.  The  fraud  with  which  the  company  is 
charged  in  procuring  the  deposit  notes  in  question  is 
alleged  to  have  been  committed  substantially 
18  as  follows:  In  February,  1887,  James  P. 
Sherman  published  a  notice  to  the  effect  that 
he  and  his  aasociates  would  organize  the  company, 
and  that  "the  guaranty  fund  or  capital  «tock  shall  not 
exceed  the  sum  of  fifty  thousand  dollars,  which  shall 
be  paid  as  ordered  by  the  directors  and  as  required  in 
said  articles  and  by-laws."  ^  The  articles  of  incorpo- 
ration we  have  already  consideped  were  adopted,  and 
the  company  was  organized.  A  notice  of  incorpo- 
ration was  published,  which  contained  the  following: 
"The  said  corporation,  by  its  articles  of  incorporation 
and  by-laws  authiorizes  and  provides  for  a  guaranty 
fund,  not  to  exceed  fifty  thousand  dollars,  consisting 
of  limited  individual  pledges  made  by  certain  of  the 
incorporators  and  other  members,  which  shall  be  paid 
as  ordered  by  the  directors  and  as  required  in  said 
articles  and  by^laws.'^  The  notice  and  artilcles 
desoribed  the  business  of  the  corporation  as  that  of  a 
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mutual  insurance  company.    Circulars,  folders,  and 

other  advertisements  were  issued  by  the  company, 

which  contained  various  representations  calculated  to 

inspire  confidence  in  the  plans  and  methods  of 

19  the  company,  and  stated  that  the  guaranty  fund 
wasi  pledged  to  tihe  prompt  payment  of  the 

loaeee  should  the  ftmdJB  from  the  aseeesment  be  iniade- 
quate,  thus  affording  double  security  to  the  policy 
holders.  The  guaranty  fund  was  always  described  as 
a  part  of  the  assets  of  the  oompamy,  and  sometimes  aa 
peormanent  and  as  designed  to  protect  policy  holders 
against  an  assessment  of  more  than  one-sixth  of  the 
amount  of  their  dejyoeit  notes  in  any  one  year.  There 
were  also  lepresentationis  to  the  effect  that  the  com- 
pany was  a  corporation  of  this  state,  composed  of 
people  who  resided  in  it,  and  that  it  was  designed  to 
transact  business  only  in  this  state.  Other  claims 
were  also  made,  which  are  shown  to  have  been  well 
founded. 

We  do  not  think  the  alleged  fraud  on  the  part  of 
the  company  furnishes  sufficient  ground  upon  which 
to  relieve  the  plaintiffs  from  liability  on  their  deposit 
notes.  They  knew  that  the  company  claimed  to  do 
buisiness  on  the  mutual  plan,  and,  when  they  gave 
their  obligations  and  received  their  policies,  they 
became  members  of  it.  It  is  well  settled  that  the 
members  of  a  mutual  insurance  company  are  pre- 
sumed to  have  knowledge  of  its  articles  of  incorpo- 
ration and  by-laws.  Hobbs  v.  Association^  82  Iowa, 
112  (47  N.  W.  Kep.  983);  Walsh  v.  Insurance  Co.,  30 
Iowa,  144;  Simeral  v.  Insurance  Co.,  18  Iowa,  319. 
See,  also,  Lucas  v.  Transfer  Co.,  70  Iowa,  546  (30  N.  W. 
Eep.  771);  May,  Ins.  section  552;  2  Wood,  Ins. 

20  0ection  538.    The  articles  of  incorporation  and 
by-laws  showed  conclusively  that  the  guaranty 

fmid  was  not  designed  to  relieve  the  makers  of  deposit 
notes  from  the  assessments  to  which  they,  were  liable 
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by  their  terms,  and  there  was  nothing  in  the  represen- 
tations of  which  they  complain  which  could  have  mis- 
led them  to  their  prejudice.  Many  of  them  were  mere 
expreesione  of  belief  or  opinion,  and  should  have  been 
treated  as  such  by  the  plaintiffs  if  they  knew  of  them. 
The  notice  published  by  James  P.  Sherman  was  not 
required  by  law.  The  notice  of  incorporation  stated 
that  the  guaranty  fund  consisted  of  limited  individual 
pledgee,  and  as  to  that,  was  of  a  nature  to  provoke 
inquiry.  Very  few  of  the  alleged  fatee  representa- 
tions are  shown  to  have  influenced  the  plaintiffs  or  to 
have  been  known  by  them.  Tliey  had  constructive 
knowledge,  at  least,  of  the  provisions  contained  in  the 
articles  of  incorporation  and  by-laws  in  regard  to  the 
funds  which  were  to  be  used  in  the  payment  of 
expenses  and  losses,  and  they  had  actual  knowledge 
of  the  obligations  they  signed.  Most  of  the  represw- 
tations  in  regard  to  the  guaranty  fund  were  in  fact 
true,  and  it  had  an  existence  in  the  form  of  the  obli- 
gation of  the  subscribers  to  it  when  the  policies  of  the 
plaintiffs  were  issued,  and  until  the  day  of  the  assign- 
ment. The  plaintiffs  had  no  reason  to  believe  that  the 
guaranty  fund  would  be  used  to  relieve  them  perma- 
nently from  any  part  of  the  assessments  to  which 
their  obligations  made  them  liable,  and  they  have  no 
just  ground  for  complaint  if  they  are  not  required  to 
pay  more  money  in  any  year,  nor  to  pay  more  in  the 
aggregate  than  their  contracts  warrant  The  pro- 
vision in  the  subscription  to  the  guaranty  fund  for 
the  termination  of  the  liability  of  the  guarantors  may 
not  have  been  known  to  the  plaintiffs,  and  they  are 
not  shown  to  be  chargeable-  with  knowledge  of  it,  but 
that  provision  in  no  manner  affects  their  liability  on 
the  deposit  notes  in  question.  It  may  be  that  the  rep- 
resentations made  by  officers  and  agents  of  the 
company  to  some  of  the  plaintiffs,  and  statements  con- 
tained in  some  of  the  advertising  matter  circulated 
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in  its  mtereerts^  if  relied  upon  by  them,  would  have 
authorized  a  court  of  equity  to  cancel  their  contracts 
on  the  ground  of  fraud,  upon  a  showing  that  the 
plaimtifte  were  in  fact  ignorant  of  the  actual  con- 
tents of  the  articles  of  incorjKxration  and  of  the  con- 
tents of  the  by-laws  and  of  the  condition  of  the 
gnaran/ty  fund,  had  timely  application  for  that  relief 
been  made.  It  is  evident  that  the  security  to  the 
assured  for  loss  he  should  sustain^  and  the  value  of  his 
policy,  would  have  been  greater  had  there  been  a 
guaranty  fund  which  was  available  at  all  times  when 
the  money  from  assessments  was  insufficient  to  pay 
losses,  and  which  could  not  be  destroyed  at  the 
option  of  the  guarantors  even  after  a  term  of  years. 
But  the  plaintiffs  have  had  the  benefit  of  the  insur- 
ance during  the  time  for  which  they  are  sought  to 
be  held  liable,  and  have  not  been  prejudiced  by  the 
fraud  of  which  they  complain.  It  would  be  unjust  to 
their  associates  in  the  company,  who  necessarily  relied 
upon  their  obllgiations  as  well  as.  those  of  the  other 
members,  for  security,  to  deprive  them  of  it,  especially 
in  view  of  the  fact  that  the  plaintiffs  did  not  ask  to 
be  relieved  from  liability  until  the  company  had 
ceased  to  do  business  and  had  assigned  its  property 
for  the  benefit  of  creditors. 

VII.  It  is  claimed  that  the  plaintiflis  have  shared 
the  benefits  which  inured  to  the  company  from  the 
business  which  was  conducted  on  the  stock  plan,  and 
that  it  would  be  equitable  to  require  them  to  aid  in 
paying  the  losses  sustained  under  cash  policies. 
21  There  is  nothing  in  the  record  to  show  which 
class  of  policy  holders  was  most  benefited  by 
the  doing  of  business  on  both  the  stock  and  mutual 
plans.  The  money  received  from  all  the  business  trans- 
acted appears  to  have  been  used  as  a  common  fund 
from  which  to  pay  expenses,  and  also  losses,  without 
regard    to    the    kind    of    policy    under    which    they 
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occurred.  The  caeh  policies  wene  issued  largely  on 
property  outside  of  the  state  far  short  terms.  Which 
kind  of  infiuranca  produced  the  largest  revenue,  and 
which  had  the  most  losses,  are  f  axrts  not  shown.  It  is 
certain  that  some  of  the  plaintiflEs  knew  the  company 
was  issuing  policies  for  cash  premiums,  but  they  do 
not  appear  to  have  been  responsible  for  that  plan  of 
doing'  business^  and  did  notMmg  which  should  estop 
them  to  deny  liability  on  account  of  the  business  so 
done.  We  have  found  that  it  was  not  authorized,  and 
thait  the  plaintiffs  should  not  be  compelled  to  contrib- 
ute to  pay  the  losses  sustained  by  it 

Vni.  The  appellees  have  urged  various  objec- 
tions to  the  organization  and  proceedings  of  the  com- 
pany, and  the  validity  of  the  assignment  and  assess- 
ment, which  appear  to  have  been  of  minor  importance. 
Some  of  them  relate  to  a  failure  to  observe  a  part  of 
the  requirements  of  chapter  4  of  title  9  of  the  Oode, 
aind  are  disposed  of  by  what  we  have  already  said, 
and  others  do  not  appear  to  have  any  foundation  in 
the  record. 

It  is  claimed  that  the  by-law©  were  not  properly 
adopted.  The  records  of  the  proceedings  of  the  com- 
pany are  shown  to  be  incomplete,  but  it  appears  that 
by-laws  were  published,  and  in  all  respects  treated  by 
the  company  and  its  officers  as  in  force.  We  find  no 
reason  to  conclude  that  they  were  not  properly 
adopted. 

The  claim  that  th«e  assignment  was  fraudulent, 
and  that  the  company  was  not  insolvent  when  it  was 
made,  is  not  supported  by  the  evidence.  The 
22  guaranty  fund  was  not,  strictly  speaking,  assets 
of  the  company  for  the  purpose  of  determining 
its  solvency,  and  would  not  have  been  had  the  sub- 
scribers not  terminated  their  liability,  for  the  reason 
that  the  company  was  required  to  refund  all  money 
obtained  from  it.     It  is  clear  that  the  company  was 
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ii^M>lyent  when  the  aBsigiiinent  was  nvade,  and  that  it 
was  made  in  good  faith^  for  a  sufficient  cause. 

The  insolvency  of  the  conrpany  and  itp  assign- 
ment for  the  benefit  of  creditors  did  not  have  the  effect 
to  terminate  the  obligation  of  the  plaintiffs  to  con- 
tribute to  the  payment  of  losses  which  had 

23  occurred  prior  to  the  assignment    On  the  con- 
trary, their  liability  to  pay  assessments  made 

to  meet  such  losses  and  expenses  remained  unim- 
paired, for  the  reason  that  until  that  time  the  contract 
of  insurance  was  in  all  respects  in  force.  See  Insur- 
ance Co.  V.  Prossee,  11  Iowa,  115;  Com.  v.  Massachu- 
setts  Mut.  Fire  Ins.  Co.,  112  Mass.  120;  Doane  v.  Insur- 
ance Co.,  43  N.  J.  Eq.  531  [11  Atl.  Rep.  739];  May  Ins. 
sections  593,  594. 

The  articles  of  incorporation  and  by-laws  do  not 
require  that  notice  of  assessments  be  given  before 
they  aire  made,  and  no  notice  of  that  kind  was  required 
to  be  given  by  the  court.  See  Wardle  v.  Cummings, 
49  N.  W.  Rep.  (Mich.)  212;  May,  Ins.  section  593. 

IX.  Our  conclusion  is  that  the  deposit  notes  of 
the  plaintiffs  are  valid  obligations,  subject  to  assess- 
ment for  losses  covered  by  assessment  policies,  which 
occurred  prior  to  the  assignment  of  the  com- 

24  pany  for  the  benefit  of  its  creditors,  and  for 
expenses,  but  that  the  assessments  can  be  made 

and  collected  only  according  to  the  terms  of  the  obli- 
gations By  the  statutes  of  this  state,  the  assignee  is 
at  all  times  subject  to  the  order  and  supervision  of 
the  proper  court  and  judge,  and,  subject  to  such  order 
and  supervision,  has  as  full  power  and  authority  to 
receive,  sue  for,  and  recover  property  of  the  estate  of 
the  assignor,  and  to  dispose  of  it  as  the  latter  had  at 
the  time  of  the  assignment.  Code,  sections  2123,  2127. 
The  power  of  the  assignor  to  control  and  disi)ose  of  the 
property  aj^gned  is  transferred  by  assignment  to  the 
assignee,  subject  to  the  order  and  supervision  of  the 
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court  and  judge,  and  subject  to  the  regulations  pre- 
scribed by  law.  It  is  therefore  proper  for  the  court  to 
ascertain  what  assessmentfi  are  required,  and  to  o»der 
them  made  as  needed  and  as  authorized  by  the  obli- 
gations assessed.  The  assessment  made  by  the  court 
in  May,  1891,  was  on  an  erroneous  basis,  and  was 
therefore  properly  set  aside;  but  the  court  below  erred 
in  deciding  the  obligations  of  the  plaintiffs  to  be  void, 
and  that  they  be  canceled,  and  in  enjoining  all 
attemptsi  to  collect,  enforce  or  transfer  them.  The 
petition  did  not  ask  relief  in  regard  to  the  assessment 
madie  by  the  bccicd  of  directors  in  September,  1891, 
and  the  court  therefore  erred  in  setting  it  aside, 
although  we  do  not  hold  that  it  was  legal.  The  cause 
will  be  remanded,  with  directions  to  the  district  court 
to  proceed  in  harmony  with  this  opinion.  The  decree 
rendered  by  it  is  reversed. 

Granger,  J. — I  concur  in  the  conclusions  in  this 
case,  but  I  do  not  wish  to  be  understood  as  concurring 
in  a  holding,  under  section  2549,  that  a  party  may 
appear  for  another  having  similar  interests,  unless 
such  appearance  is  in  som^e  way  authorized. 

Kinne,  J.  (dissenting). — I  cannot  concur  in  the 
result  reached  in  this  case,  nor  am  I  content  with  the 
view  of  the  sixth  division  of  the  opinion  touching  the 
question  of  the  fraud  practiced  upon  plaintiffs.  The 
question  is  there  treated  as  though  the  fraud  pleaded 
and  relied  upon  to  avoid  the  obligations  of  plaintiflEs 
had  been  practiced  upon  them  after  they  in  fact 
became  members  of  the  company.  Such  is  not  the 
case.  The  fraud  relied  upon  was  prior  to  the  time 
they  became  members  of  the  company.  It  is  claimed 
to  have  been  by  reason  of  the  alleged  fraudulent  rep- 
re^ntations  that  plaintiffs  were  induced  to  become 
members  of  the  company.    Now,  as  to  such  fraud,  no 
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presumption  arises  or  obtains  that  plaintiflte  had 
knowledge  of  the  articles  and  bylaws,  and  they  are  in 
no  manner  concluded  or  bound  thereby;  therefore  the 
case©  cited  have  no  application.  The  rule  contended 
for  by  the  majority  only  applies  as  to  fraud  practiced 
after  plaintiflfs  had  become  members  of  the  company. 
Such  are  not  the  facts  in  this  case. 

Deemer,  J.,  concurs  with  Kinne,  J.,  in  what  is  said 
regarding  the  sixth  division  of  the  opinion. 


The  First  National  Bank  of  Dubuque  v.  H.  L.  Gbtz, 
Appellant,  and  H.  L.  Getz  v.  The  Equitable 
Life  Assurance  Society  of  the  United  States, 
et  aLy  Appellants. 

negotiable  Instroments:  good  faith  butkb.  G.  gave  bis  note  for 
insuraoce.    The  payee  contracted  that  the  note  might  be  renewed 

1  for  three  years.  A  second  note  was  sent  in  renewal,  and  later;  a 
third.  Payee  acknowledged  its  receipt,  promised  to  return  the 
second  note  and  failed  to  do  so.  The  second  note  was  sold  to 
plaintiff  before  maturity,  and  it  had  no  knowledge  of  any  fraud 
on  part  of  payee.    Held,  plaintiff  may  recover  on  the  note. 

Principal  and  Ag^nt:  apparent  authobitt.  Defendant  made  his 
note  for  insurance  payable  to  D.  who  was  the  state  manager  of 
the  insurer.  He  agreed  to  renew  the  note  for  three  years  and 
3  receipted  for  the  note,  in  his  official  capacity,  on  a  blank  furnished 
by  the  company.  The  giving  of  a  second  note  in  renewal  was 
indneed  by  B.  who  signed  himself  ^'superintendent  of  agents.*' 
A  third  renewal  was  obtained  by  one  who  appeared  on  the  com- 
pany's letter-heads  as  ^'cashier,"  and  so  signed  the  request  for 
the  note.  The  ''cashier"  acknowledged  the  receipt  of  the  note 
and  furnished  defendant  a  new  policy.  He  promised,  but  failed 
to  return  the  second  note.  Said  state  agent  selected  medical 
examiners  for  the  company  and  had  authority  to  solicit  insurance 
and  such  cashier  was  empowered  by  the  state  agent  and  by  the 
company.  The  latter  issued  policies  from  its  home  office  though 
8  nothing  was  given  for  them  except  said  notes.  Held,  the  taking 
of  the  note  and  its  renewals  were  within  the  apparent  scope  of 
the  state  agent's  employment,  and  the  company  was  bound  to 
return  said  second  renewal  note  or  suffer  judgment  for  the 
amount  of  said  note  and  obligations. 
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Appeal  from  Marshall  District  Court. — Hon.  D.   R. 
Hindman,  Judge. 

Tuesday,  October  22,  1895. 

Action  on  a  promissory  note.  Jndgnnent  againBt 
defendant  Getz  and  in  fiavor  of  plaintiff;  also  judg- 
nuent  in  favor  of  Gete  and  against  the  defendant 
society.  Both  Getz  and  the  Equitable  Life  Assurance 
Society  appeal. — Affirmed. 

J.  L.  Carney  for  appellant  Gtetz. 

Berryhill  &  Henry  for  appellant  Equitable  Life 
Assurance  Society. 

J.  M.  Whittaker  for  appellee. 

Kinne^  J. — ^I.  This  action  is  on  a  promissory  note 
for  two  hundred  and  Ave  dollars,  signed  by  the  defend- 
ant Getz,  dated  December  7, 1892,  and  due  six  months 
after  date.  The  petition  alleges  that  Durstine,  the 
payee  of  the  note,  guarantied  the  payment  of  the  same, 
and  sold  it  before  its  majority  to  plaintiff,  and  that  it  is 
its  property,  and  unpaid.  This  petition  the  defendant 
Getz  answered,  admitting  the  execution  of  the  note, 
and  denying  all  other  averments  of  the  i)etition.  For 
an  affirmative  defense  Getz  averred  that  on  April  5, 
1892,  he  had  executed  a  note  for  a  like  amount  to  his 
co-appellant  for  insurance  upon  his  life,  and  in  con- 
nection with  it  he  received  the  contract  giving  him  a 
right  to  renew  said  note  for  three  years;  that  the  note 
in  suit  was  given  in  renewal  of  said  note,  dated  April 
5, 1892;  that  prior  to  the  maturity  of  the  note  sued  on 
he  sent  a  renewal  note,  with  a  draft  for  the  accrued 
interest,  with  a  request  that  the  note  in  suit  be 
returned  to  him;  that  thereafter  the  cashier  of  the 
defendant  society  acknowledged  the  receipt  of  the 
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note  sent,  and  piromised  to  return  the  note  now  in  suit, 
but  failed  so  to  do;  that  the  note  in  this  suit  had  thus 
been  paid.  It  is  also  charged  in  a  cross  petition  filed 
by  Getz  against  the  aesurance  society  that  the  latter 
and  one  Scott,  and  Ehirstine  its  general  managei^, 
fraudulently  conspired  to  obtain  property  from  the 
defend'ant  wrongfully,  and  that  with  the  acquiescence 
amd  connivanee  of  plaintiff  such  representation®  were 
made  to  him  that  Note  No.  3  was  sent  to  said  society 
in  payment  of  the  note  sued  upon,  which  was  never 
delivered  to  Getz;  and^  he  charges  that  the  note  in 
suit  is  in  the  possession  of,  and  under  the  control  of, 
said  society.  Other  allegations  are  made  which  are 
not  material  to  a  determination  of  this  appeal  as 
between  plaintiff  and  the  defendant  Getz.  Plaintifif, 
in  a  reply,  denies  all  allegations  of  connivance  and 
conspiracy  on  its  part,  and  denies  any  knowledge  of 
any  acts  on  part  of  th^  society  or  Ehmstine  to  cheat  or 
defraud  Getz;  avers  that  it  purchased  the  note  sued 
upon  before  ^maturity,  and  that  it  paid  therefor  the 
face  of  said  note. 

II.    The  contention  of  Getz  as  against  the  plaint- 
iff is  that,  if  the  note  sued  upon  could  not  be  enforced 
as   between   Getz   and   the  assurance   society 
1         because  of  its  payment,  then  plaintifif  cannot 
recover  unless  it  shows^that  it  purchased  the 
note  or  received  it  as  collateral  security  for  the  pay- 
ment of  money  advanced  at  the  time  it  received  the 
note;  that  the  note  was  received  by  it  in  the  usual 
course  of  business,   without  motice  of  amy   defense 
thereto,  and  before  its  maturity;  and  that  all  of  these 
facts  must  be  established  by  plaintifif.     Counsel,  in 
support  of  this  claim^  cites  Lane  v.  Krekle,  22  Iowa, 
399;    Woodward  v.  Badgers^   31  lowa^  342;  Bank  v. 
NelsoHj  41  Iowa,  563.    The  doctrine  of  these  cases  is 
stated  in  Bank  v.  Nelson,  supra,   as  follows:     "The 
nile  is  well  settled  that  when  fraud  or  illegality  in  the 
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inception  of  a  note  is  pleaded  as  a  defense  in  an  action 
thereon,  and  eupported  by  evidence,  the  burden  ol 
proof  is  cast  upon  the  plaintiff  to  show  that  he  gave 
value  for  it,  and  that  he  is  a  bona  fide  purchaser 
before  maturity/'  It  is  very  clear  that  the  facts  of 
the  case  at  bar  do  not  bring  it  within  the  rule  con- 
tended for.  There  is  no  claim  that  there  was  any 
fraud  in  the  inception  of  the  note  in  suit  Getz 
claims  it  was  given  in  pursuance  of  an  agreement 
between  him  and  Durstine,  the  guarantor.  The 
claimed  fraud,  if  any,  arises  out  of  the  fact  that,  as 
Getz  claims,  Durstine  and  the  assurance  society  con- 
spired together  to  commit  a  fraud  upon  him  by  not 
surrendering  this  note,  and  by  keeping  the  note  which 
he  sent  them,  and  he  claims  that  plaintiff  acquiesced 
in  that  conspiracy.  As  is  said  in  Potter  v.  Young, 
90  Iowa,  138  (57  N.  W.  Eep.  699) :  **The  rule  announced 
in  Bank  v.  Nelson,  41  Iowa,  565,  does  not  apply  to 
this  defense.  This  is  not  a  question  where  the  plaint- 
iffs are  bound  by  the  fraud  of  another  in  the  incep- 
tion of  the  note,  but  whether  they  were  parties  to  the 
fraud."  The  evidence  shows  that  plaintiflf  purchased 
the  note  long  before  its  maturity,  and  there  is  nothing 
to  show  (that  it  was  cognizant  of,  or  a  party  to,  the 
claimed  fraud  on  the  part  of  Durstine  and  the  assur- 
ance society.  We  discover  no  reason  for  disturbing 
the  judgment  below  which  was  rendered  against  Getz 
and  in  favor  of  plaintiff. 

III.  Getz  filed  a  cross  i)etition  in  said  suit 
against  the  assurance  society,  in  which  he  pleaded 
that  Durstine  was  the  general  manager  and  state 
agent  for  Iowa  of  said  society;  and,  after  setting  forth 
the  matter  already  referred  to,  averred  that  there 
was  a  fraudulent  conspiracy  to  obtain  Getz's  prop- 
erty wrongfully,  and  that  with  the  acquiescence  and 
connivance  of  plfiiJutiff  such  representations  were 
made  to  him  that  note  No.  3  was  sent  to  the  society  in 
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payment  of  note  No.  2,  which  was  never  delivered. 
He  afiked  that  the  society  and  Scott,  its  cashier,  be 
made  parties  to  the  suit,  and  that  an  accounting  be 
had  of  the  property  in  possession  of  plaintiff  to  sat- 
isfy its  claims,  if  any  it  had,  against  Ehirstine;  and 
that,  if  any  judgment  should  be  rendered  against  Getz, 
the  society  should  be  made  liable  to  him.  The  society 
answered  this  petition,  admitting  that  Getz  entered 
into  the  contract  of  insurance  with  it,  and  denying 
any  payment  by  him,  by  note  or  otherwise,  of  the 
premium;  denying  that  Durstine,  as  agent  for  it,  had 
any  authority  to  mate  a  contract  for  the  renewal  of 
the  note;  and  averred  that  if  he  did  so  the  same  vras 
done  by  him  personally,  and  not  as  its  agent.  It 
was  also  averred  that  the  acts  of  Scott,  cashier,  were 
hisi  acts  as  cashier,  for  Durstine,  and  not  for  the 
society.  Scott  also  filed  an  -answer  alleging  that  he 
was  acting  as  agent  for  Durstine,  and  not  for  the 
society,  and  adopted  the  society's  answer  to  Getz's 
cross  petition.  Durstine  made  default  to  the  cross 
petition. 

IV.  Counsel  for  Getz  files  a  motion  to  strike 
the  assignments  of  error  filed  by  the  assurance 
society  because  the  same  were  filed  too  late,  and  for 
other  reasons.  We  do  not  deem  it  necessary  to  discuss 
this  motion.  The  case  was  tried  below  as  an  equit- 
able cause,  and  will  be  so  disposed  of  in  this  court. 

V.  The  whole  controversy  as  between  Getz  and 
the  assurance  society  turns  upon  the  authority  of 
Durstine,  the  manager  of  the  latter,  to  take  the  note 

from  Getz  for  the  insurance  premium,  and  to 
2  renew  the  same.     On  the  part  of  the  society  it 

is  contended  that  the  agreement  providing  for 
renewal  was  signed  by  Dui*stine  individually;  that 
the  notes  were  executed  by  Getz  to  Durstine,  and  not 
the  society.  In  shoart,  it  is  claimed  by  the  society  that 
Durstine,  in  what  he  did  in  this  matter,  was  acting 
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outside  of  his  authority,  and  hence  the  society  is  not 
bound  by  his  acts.  We  shall  not  cite  or  discuss 
authorities.  There  ie  and  can  be  in  this  case  no  quesh 
tion  as  to  the  law  relatiiig  to  agents.  The  contro- 
versy is  as  to  whether  the  facts  were  such  as  to  justify 
the  trial  court  in  holding  that  the  acts  done  by 
Durstine,  and  which  are  complained  of,  were  author 
ized  by  the  society.  It  appears  that  EhiTstine  was 
the  manager  of  the  society's  business  for  the  state  of 
Iowa,  Just  what  authority  that  conferred  upon  him 
is  not  shown,  so  far  as  his  contract  of  employment  is 
concerned,  as  it  was  not  in  evidence.  It  appears  also 
that  Durstine,  when  he  took  the  first  note,  receipted 
in  ihis  official  capacity  for  the  same  upon  a  blank  fur- 
nished by  the  society;  that  the  first  note  was  taken 
up  and  the  note  in  suit  given  at  the  instance  of  one 
Denny,  who  signed  the  letter,  adding,  "Supt  of 
Agents,"  that  this  letter  was  written  upon  paper  bear- 
ing the  society's  name,  and  showing  that  Durstine 
was  its  "Manager  for  Iowa,"  that  Denny  was  its 
"Supt  of  Agents,"  and  Scott  its  "Accountant"  In 
fuGrther  correspondence  Scott  api)eaped  upon  the  let- 
ter heads  as  ^KiiJashier,"  and  so  signed  the  letters.  This 
same  Scott  as  "cashier,"  requests  Getz  to  fill  out  a 
new  note,  and  return  it,  with  a  check  for  the  interest 
due,  which  was  done.  Scott,  as  "cashier,"  acknowl- 
edges the  receipt  of  the  irenewal  note,  and  the  draft 
for  interest,  and  promises  that  the  note  now  in  suit- 
shall  be  sent  Getz,  which  was  not  done.  About  two 
we(;jis  later,  Scott,  as  "cashier,"  in  response  to  Qetz's 
request  for  the  policy  he  was  to  have  in  exchange  for 
the  one  he  originally  took  out,  and  for  his  note,  for- 
wards the  new  policy,  and  promises  to  send  the  note* 
It  also  appears  that  Durstine  acted  for  the  company 
ini  selecting  its  medical  examiners  and  authorized 
Qetz  to  recommend  suitable  i)ersons  therefor  in 
several  counties;   that   he   had   au/thoiity   to   solicit 
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applications  for  insurance  for  the  society.  Scoct, 
according  to  his  own  testimony,  was  in  the  omploy 
of  both  the  society  and  Durstine.  It  is  shown 
without  conflict  that  it  was  the  cuistoni  of  the  society 
to  issue  receipts  for  notes  When  notes  were  given  for 
premiums,  and  these  receipts  were  furnished  by  the 
society.  The  policies  were  issued  from  the  home 
office  in  New  York.  Neither  Scott  nor  Denny  in  their 
cottrespondence  with  Gktz  dieclosed  the  fact  that  they 
were  thus  acting  for  Duretine;  on  the  contrary,  the 
letter  heads,  and  the  manner  in  which  the  letters  were 
signed,  would  indicate  that  they  were  acting  as  the 
agents  of  the  society.  It  clearly  appears  that  in.  tak- 
ing the  first  note  from  Getz,  Ehirstine  was  acting 
within  the  scope  of  his  employment.  That  the  society 
expected  him  to  take  notes  for  insurance  i)remiums  is 
manif^t,  else  ]whj  did  it  furnish  him  the  very  printed 
blanks  designed  for  that  purpose?  We  think,  from 
all  the  evidence  in  this  case,  it  may  well  be  said  that 
Durstine,  in  taking  and  renewing  the  notes,  acted 
within  the  scope  of  his  agency;  that  he  did  just  what 
the  company  expected  him  to  do  when  necessary  to 
secure  risks;  and  that  whatever  its  formal  contract 
with  Durstine  may  have  been  is  immaterial,  inasmuch 
as  from  the  fact  that  it  furnished  him  blank  receipts 
to  fill  out  when  notes  were  taken,  and  as  it  appears 
that  it  in  fact  issued  a  policy  to  Getz  without  even 
receiving  a  cent  in  cash  from  him^  it  is  clear  that  it 
contemplated  he  would  take  and  renew  notes  for 
premiums  as  he  did.  Nor  do  we  deem  the  fact  that 
he  took  the  notes  payable  to  himself  controlling,  in 
view  of  all  of  the  other  facts  disclosed  in  evidence.  The 
society,  by  its  course  of  dealing,  held  Durstine  out  as 
having  authority  to  do  just  what  he  did  do.  It  can- 
not, after  having  induced  Oetz  to  deal  with  Durstine 
under  the  belief  that  he  had  authority  to  accept  notes 
for  premiums  of  insurance,  and  after  issuing  a  policy 
Vou  96  la— 10 
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to  him  when  he  paid  no  cash  whatever,  be  permitted 
to  say  that  it  will  not  be  responsible  for  the  acts  which 
led  up  to  the  issuing  of  the  policy,  and  which  it  had 
apparently  by  its  conduct  authorized.  It  is  reason- 
ably apparent  that,  if  Durstine  had  not  failed,  no 
question  would  ever  have  been  made  by  the  society  as 
to  his  power  to  do  as  he  did  in  accepting  the  note  for  a 
premium  and  in  renewing  it 

VI.  A  question  id  presented  as  to  the  right  of 
the  court  to  enter  a  judgment  against  the  society  for 
the  amount  of  the  note  and  attorney's  fees  in  advance 
of  Qetz's  having  paid  anything  thereon.  We  think 
the  court  properly  rendered  a  judgment  against  the 
society  and  in  favor  of  Getz  on  account  of  the 
3  note  which  it  wrongfully  refused  to  return  to 

him.  It  is  not,  perhaps,  clear  from  the  evi- 
dence that  the  society  has  in  fact  parted  with  its  title 
to  and  possession  of  the  note,  yet  it  may  be  claimed 
that  the  evidence  tends  to  show  that  such  is  the  case. 
If  it  shall  appear  that  the  society  still  holds  such  note, 
we  think  it  should  be  i)ermitted  to  deliver  it  up  in 
satisfaction  of  the  said  judgment  rendered  against 
it,  and  the  judgment  below  will  be  so  modified.  If, 
therefore,  said  society  shall,  within  sixty  days  from 
the  date  of  the  filing  of  this  opinion,  deliver  to  the 
clerk  of  the  district  court  of  Marshall  county,  Iowa, 
said  note  for  the  use  of  Getz,  it  shall  operate  as  a 
satisfaction  of  said  judgment  in  favor  of  Getz,  includ- 
ing attorney's  fees,  but  not  including  costs.  The 
costs  of  this  appeal,  so  far  as  they  apply  to  the  coun- 
terclaim of  Getz,  will  be  taxed  to  the  appellant 
society.  As  modified  above,  the  judgment  below  is 
affirmed. 
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Thi  Calumbt  Papbb  Company  v.  The  Stotts  Invest- 


ment Company,  Appellant.  1^4  nl 


Onp^ratioiis:  unpaid  stock.   Where  a  defendant  holds  nnpaid  stock 

6  in  an  insolvent  corporation,  as  collateral  security  for  a  loan,  it  is 

7  not  necessary  to  show  that  he  subscribed  for  the  stock  in  order  to 
make  him  liable  under  Code,  1082,  1084. 

Sams.    One  against  whom  it  is  sought  to  enforce  a  stockholder's  lia- 

8  bility  cannot  defend  by  showing  that  plaintiff  became  a  creditor 
of  the  corporation  aft^  defendant  acquired  his  stock.  It  is  suffi- 
cient that  defendant  was  a  stockholder  when  plaintiff  sued  to 
enforce  the  stockholder's  liability. 

Succession:  Pregumptians.  After  an  ineffective  attempt  to  incor- 
1  porate,  the  de  facto  organization  became  indebted  to  plaintiff. 
8   Subsequently  the  defects  In  the  organization  were  cured  by  new 

articles,  and,  later,  plaintiff  got  judgment  on  said  indebtedness. 

Held,  it  will  be  presumed  that  such  judgipent  was  obtained 

against  the  de  Jure  corporation. 

Statutb  of  frauds.    Where,  after  curing  defects  in  organization  by 
4    new  articles,  the  de  Jure  corporation  takes  all  the  property  of  the 
de  facto  one,  the  assuming  of  the  liabilities  of  the  de  facto  organ- 
ization is  not  within  the  statute  of  frauds. 

P0WSB8.  Where  a  corporation  is  authorized  to  loan  money  on 
8  chattel  or  personal  security,  to  buy,  sell,  hold  and  transfer  notes 
and  other  securities  and  evidence  of  indebtedness,  make  con- 
tracts and  acquire  and  transfer  property,  ani  has  the  same 
powers  in  such  respects  that  private  persons  enjoy,  it  may  accept 
stock  in  another  corporation  as  collateral  security  for  signing  a 
note  on  which  the  corporation  got  money. 

B   Praetlee*    Transfer  to  equity  held  properly  denied. 

Appeal  from  Polk  District  Court — ^Hon.  C.  P.  Holmes, 

Judge. 

Tuesday,  October  22, 1895* 

Action  at  law  by  plaintiff,  a  judgment  creditor  of 
ttfe  Olsien-Wedcli  Printing  Oamj>any,  a  corporation 
organized  under  the  laws  of  this  state,  to  recover  the 
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amount  of  its  judgment  from  the  defendant,  a  stock- 
holder in  said  corporation,  under  the  provision  of 
sections  1082-1084  of  the  Oode  of  Iowa,  The  case  was 
tried  to  the  court  without  the  intervention  of  a  jury^ 
and  judgment  was  rendered  for  plaintiff.  Defendant 
appeals. — Affirmed. 

Chas.  Mackenzie  and  F.  B.  Htickstq)  for  appellant. 

S.  G.  Van  Auken  and  Crom  Bowen  for  appellee. 

Deemer,  J. — ^In  the  month  of  May,  1892,  J.  F. 
Olsen,  J.  H.  Welch,  and  Louis  Stutz  attempted  the 
organization  of  a  corporation  to  be  known  as  the 
"Olsen- Welch  Printing  Company. ''  Articles  of  incor- 
poration were  executed  and  filed,  but  no  notice  was 
given,  as  required  by  law.  Olsen  audi  Welch  furnished 
all  the  capital,  one  thousand  fiVe  hundred  dol- 
lars, which  they  borrowed  from  a  bank  and  invested 
in  machinery.  This  defectively  organized  corpora- 
tion purchased  from  plaintiff  some  pai)er,  some  time 
prior  to  November,  1892,  and  failing  to  pay  therefor, 
judgment  was  obltained  against  the  Olsen- Welch  Print- 
ing CJompany,  which  judgment  is  the  foundation 
1  of  this  suit  In  Novem^ber,  1892,  the  Olsen- Welch 

corporation  was  re-organized,  or  new  articles 
of  incorporation  were  adopted  and  filed,  and  due 
notice  given,  as  required  by  law,  to  cure  the  defects 
in  the  former  organization.  This  new  corporatioii 
issued  stock  to  the  amount  of  seven  thousand  five 
hundred  dollars  to  Olsen  and  seven  thousand  five 
hundred  dollars  to  Welch,  and  thereafter,  and  within 
a  few  days,  Olsen  and  Welch  each  assigned  two 
thousand  five  hundred  dollars  of  the  stock  so  issued 
to  them  to  the  defendant,  Rtotts  Investment  Company, 
and  to  one  Schuyler,  a  member  of  the  Stotts  Invest- 
ment Company, — four  thousand  five  hundred  dollars 
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to  the  defendant,  and  five  hundred  dollars  to  Schuy- 
ler; and  thereafter  the  business  was  carried  on  in  the 
name  of  the  OlsenrWekh  Primfting  CJompany.  There 
was  no  formad  transfer  of  property  or  ehsmge  in  the 
character  of  the  business  from  the  time  of  the  first 
attempt  to  organize  the  company  in  May,  1892.  The 
re-incorporationi  was  either  to  cover  defects  in  the 
original,  or  for  the  purpose  of  foiming  a  perfect  cor- 
poration, €k)  as  to  issue  stock  to  the  defendant.  On 
the  eigbteenrtb  day  of  January,  1893,  the  plaintiff 
recovered  its  judgment  against  the  Olsen-Welch 
Printing  CJompany,  a  corporation,  and  execution  hav- 
ing been  issued  thereon,  and  Tetumed  unsatisfied,  it 
thereupon  commenced  this  action  to  recover  the 
amount  of  its  judgment  from  defendant  as  a  stock- 
holder holding  unpaid  stock  to  an  amount  more  than 
the  amount  of  plaintifif^s  claim.  Olsen  and  Welch 
paid  nothing  for  the  stock  issued  to  them,  except  as 
they  transferred  to  the  corporation  property  which, 
as  we  have  seen,  was  not  worth  to  exceed  one  thous- 
and/ five  hundred  dollars.  The  defendant  paid  noth- 
ing for  the  stock  issued  to  it.  It  holds  thi^  stock 
either  as  collateral  security,  or  as  bonus  or  gift  from 
the  corporation,  for  having  procured  a  loan  to  it  after 
its  rerorganization.  The  defendant,  in  answer,  after 
some  specific  denials,  avers  that  it  never  subscribed 
for  any  stock  in  the  Olsen-Welch  Printing  Company, 
that  it  never  in  fact  purchased  any  stock  in  said  cor- 
poration, and  that  no  certificates  of  stock  were  issued 
to  it  with  the  knowledge  or  consent  of  any  of  its 
authorized  agents.  It  further  avers  that  it  is  a  cor- 
poration, and  that  under  its  articles  it  had  no  author- 
ity to  purchase  stock  in  the  printing  company.  It 
also  avers  that,  before  the  commencement  of  this  suit, 
it  transferred  its  stock  to  one  P.  S.  Treat,  and  is  no 
longer  the  bolder  thereof.    It  further  avers  that,  on 
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the  sixth  day  of  December,  1892,  the  printing  com- 
pany, being  indebted  to  it  in  the  sum  of  one  thousand 
Ave  hundred  dolars,  stock  of  Olsen  and  Welch  in  the 
printing  company,  to  the  amount  of  four  thousand 
fire  hundred*  dollars,  was  re-issued  to  it  for  the  pur- 
pose of  giving  defendant  ©ecurity  for  the  amount  due 
it.  Defendaait  also  avers  that  plainitfl's  judgment  is 
against  the  corporation  organized  in  May,  1892,  and 
that  it  holds  no  rtock  in  thi»  company,  its  stock  being 
in  the  corporation  organized  in  November. 

L     Upon  the  filing  of  this  ansvrer  the  defendant 

moved  to  transfer  the  action  to  the  equity  side  of 

the  calendar.    This  motion  was  overruled,  and 

2  exception  taken,   and   this   presents  the   first 
question  for  determination.     Plaintiff's  action 

was  properly  commenced  at  law.  Bayliss  v.  Swift^ 
40  Iowa,  648;  Water-Power  Co.  v.  Hopkins^  79 
Iowa,  653  (44  N.  W.  Rep.  797).  We  see  nothing  in 
the  answer  or  amendiments  thereto  which  presents 
an  equitable  defense.  Everyi  matter  pleaded  in 
answer  can  be  tried  and  determined  in  a  law  action. 
Indeed,  we  see  nothing  in  any  of  the  averments  of  the 
answer  of  an  equitable  character.  No  mistake  was 
alleged,  and  no  reformation  asked.  The  motion  to 
transfer  was  properly  overruled. 

II.     It  is   next   insisted   that   the  judgment   is 

against  the  defective  corporation,  organized  in  May, 

and  that  defendant  was  not  a  stockholder  in 

3  this  corporation.     It  seems  to  us  this  objection 
is  based  on   a  misapprehension.     While  it  is 

true  that  the  goods  were  sold  by  plaintiff  before  the 
re-organization  of  the  corporation,  or  the  perfecting 
thereof,  in  November,  yet  the  judgment  is  against  the 
Olsen-Welch  Printing  Company  as  a  corporation. 
The  first  attempt  to  form  a  corporation  by  Olcen  and 
Welch  was  abortive.     So  far  as  shown,  no  stock  waa 
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isBued  on  this  first  attempt.  While  articles  of  incor- 
poration were  adopted,  and  there  may  have  been  a 
de  facto  corporation,  yet  we  think  it  sufficiently 
ai^>ear8  that  the  judgment  is  against  the  dejure  cor- 
poration organized  in  November.  Uader  the  facts 
disclosed,  this  would  certainly  be  the  presumption, 
and  this  presumption  is  not  overcome  by  anything  in 
the  peeoird.  Indeed,  we  think  the  facts  shown  indi- 
cate   quite    clearly    that   the    judgment    was 

4  against  the  de  jure  corporation.     The  evidence 
shows  that  the  new  organization  took  all  the 

property  belonging  to  the  old,  and  assumed  its  lia- 
bilities^ and  agreed  to  pay  its  bills.  This  promise 
was  an  original  one,  made  in  consideration  of  receiv- 
ing the  property,  and  is  not  within  the  statute  of 
frauda  There  is  no  merit  in  this  contention  of  the 
defendant. 

III.     It  is  said  that  the  court  erred  in  finding 
that  defendant  was  a  subscriber  for  stock  in  the  print- 
ing company.    It  may  be  that,  technically  speaking, 
defendant  did  not  subscribe  for  any  stock  in  -the  cor- 
poration; but  this  is  not  necei>ary  where  stock 

5  is  in  fact  issued,  as  it  was  in  this  case. 
Defendant  admits  that  it  held  stock  in  the  cor- 
poration which  was  not  fully  paid  up,  and  says  it  held 
it  as  collateral  security  for  a  loan.  This  is  all  that  U 
necessary  to  be  shown  to  render  it  liable.  Hale  v. 
Walker,  31  Iowa,  344.  It  is  only  when  no  stock  ifi 
issued  that  it  is  necessary  to  show  a  subscription  foi 
stock.  Jackson  v.  Traer,  64  Iowa,  469  (20  N.  W.  Kep. 
764);  NuUon  v.  Clayton,  54  Iowa,  425  (6  N.  W.  Bep. 
685). 
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IV.    Defendant  is  also  a  corporation,  and  it  is 
insisted  that  it  had  no  authority,  under  its  articles  of 
incorporation,  to  purchase  or  hold  stock  in  any 
6  other  corporation.     The  articles  of  incorpora- 

tion of  defendant  contain  this  provision:  "The 
business  of  this  corpoiration  shall  be  to  loan  money 
on  real  estate,  chattel,  or  personal  security;  to  buy, 
sell,  and  transfer  notes,  bonds,  mortgages,  and  other 
securities  and  evidence©  of  indebtedness;  to  execute 
trusts;  to  borrow  money  or  receive  deposits  of  the 
«ame;  issuing  therefoo*  of  its  own*  obligaifcio©s,  certifi- 
cates, or  receipts;  and  to  buy,  hold,  sell,  and  convey 
real  estate,  personal  or  chattel  property,  and  to  estab- 
lish branch  oflftces,  and  do  business  outside  of  the 
state.  And  to  that  end  it  shall  have  and  poesess 
powers  following,  namely:  First,  to  have  i)erpetual 
succession;  second,  to  sue  and  be  sued  by  its  corpo- 
rate name;  third,  to  render  the  initereet  of  the  stock- 
holders transferable;  fourth,  to  exempt  the  private 
property  of  it«  members  from  liability  for  corporate 
debts;  fifth,  to  make  contracts,  acquire  and  transfer 
property,  possessing  the  same  power  in  such  resi)ects 
as  private  individuals  now  enjoy;  sixth,  to  establish 
by-laws,  and  make  all  rules  and  regulations  deemed 
expedient  for  the  management  of  their  affairs,  in 
accordance  with  the  law,  and  to  possess  all  of  the 
rights,  powers,  and  privileges  necessary  for,  incident 
to,  or  connected  with  the  transaction  of  the  business 
for  which  the  corporation  is  organized."  We  have 
had  occasion  heretofore  to  pass  uj>on  almost  the  iden- 
tical question  here  presented,  in  the  case  of  Lumber 
Co.  V.  Foster,  49  Iowa,  25,  and  we  there  held  that  a 
corporaition  possessed  of  powers  substantially  the 
same  as  conferred  by  the  provision  above  quoted,  had 
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the  right  .to  deal  in,  acquire,  and  possess  shares  of  stock 
in  a  corporation.    Tins  csae  seems  to  rule  the 

7  question  here  presented  adversely  to  api)ellant 
It  is  said,  however,  that  defendant  did  not  pur- 
chase the  stock  issued  to  it,  that  it  took  it  either  as 
collateral  security  for  signing  a  note  for  the  printing 
comi)any  or  as  a  gift,  and  that  neither  of  these  trans- 
actions are  purchases  in  a  commercial  sense.  It  may 
be  that  it  could  not  accept  the  stock  as  a  gift,  so  as 
to  bind  its  stockholders  to  pay  assessments  levied 
upon  it,  but  we  think  the  evidence  shows  that 
it  (received  the  stock  as  collateral  security  for  signing 
a  note  for  the  printing  company  on  which  some  money 
was  obtained  for  the  use  of  this  company.  This  is 
clearly  a  commercial  transaction,  and  one  which  is 
authorized  under  defendant's  articles  of  incorporation. 

V.  It  is  contended  that  defendant  sold  its  stock 
to  one  Treat  before  the  commencement  of  this  action. 
There  is  some  testimony  of  a  sale  to  Treat,  aaid  of  am 
attempt  to  have  the  stock  transferred  to  him  on  the 
books  of  the  company,  but  no  showing  whatever  as  to 
when  this  occurred.  If  done  after  the  commencement 
of  this  suit^  it  i»  entirely  immarterial ;  amd  if  done  before, 
such  fact  was  a  defense  which  defendant  must  estab- 
lish. 

VI.  Lastly,  it  is  insisted  that  defendant  is  not 
liable  because  ic  received  its  stock  long  after  plaintiff 

became  a  creditor  of  the  corporation.    There  is 

8  no  merit  ?n  this  contention.    All  that  need  be 
shown  is  that  defendant  was  a  stockholder  at 

the  time  of  the  institution  of  the  action.  CJode,  sec- 
tion 1082;  Beach,  Priv.  Corp.  sections  125,  126.  See, 
also,  Spilman  v.  Mendenhall,  Minnesota  (57  N.  W. 
Rep.  468).  We  have  referred  to  every  proposition  dis^ 
cussed  by  counsel,  and  reach  the  conclusion  that  the 
judgment  is  right,  and  it  is  affirmed. 
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E.  S.  Ellsworth,  Appellant,  v.  Mabtin  Ellingson. 

Settfng  Fire:  neougenoe.    While,  under  Code  8890,  one  who  seta 

1  fire  to  prairie  and  allows  it  to  escape  is  absolutely  liable,  this  is 
so  only  where  firing  the  prairie  grass  is  the  direct  act  of  the 
defendant  or  where  the  firing  is  caused  by  him  without  the  inter- 
vention of  any  other  act. 

Rules  applied.    Where  defendant  kindled  a  fire  in  a  hole  in  the 

2  ground  to  smoke  wolves  out  of  the  hole,  without  directly  setting 
tire  to  the  adjacent  prairie  grass  or  intention  that  the  fire  set  should 
communicate  with  such  grass,  he  is  not  liable  for  damages  caused 
by  the  escape  of  the  fire  into  the  grass,  unless  negligence  on  his 
part  be  shown. 

Appeal  from  Franklin  District  Court. — ^Hon.   S.   M. 
Weaver,  Judge. 

Tuesday,  October  22,  1895. 

Action  to  recover  damages  for  setting  out  a  fire 
which  burned  up  a  large  quantity  of  hay,  the  property 
of  the  plaintiff.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  defendant,  and  plaint- 
iff appeals. — Affirmed, 

B.  W.  Birdsall  and  C  M.  Nagle  for  appellant. 

Taylor  &  Evans  and  /.  C,  Fenninger  for  appellee. 

Rothrock,  J. — I.  The  charging  part  of  the  peti- 
tion is  as  follows:  "The  plaintiff,  for  cause  of  action,^ 
states  that  on  the  twentieth  day  of  November,  1892, 
he  was  the  owner  of  three  hundred  tons  of  hay,  situated 
in  stack  upon  his  farm  in  Wright  county,  Iowa;  that 
on  the  said  date  the  defendant  ^t  out  and  caused  t*> 
be  set  out,  and  burned  and  caused  to  be  burned  cer- 
tain prairie  land  in  the  vicinity  of  said  hay,  and  negli- 
gently and  carelessly  allowed  said  fire  to  escape  from 
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their  control,  and  the  same  communicated  to  and 
destroyed  the  said  hay  of  plaintiff  above  mentioned; 
that  s€ud  hay  was  of  the  value  of  three  dollars  per 
ton,  amd  of  the  aggregate  value  of  nine  hundred  dol- 
lars, and  plaintiff  has  been  damaged,  by  reason  of  the 
negligent  and  wrongful  act  of  said  defendants!,  in  the 
sum  of  nine  hundred  dollars."  The  answer  is  a  gen- 
eral denial  of  the  averments  of  the  i)etition.  It 
appears  from  the  evidence  that  a  number  of  etacks  of 
hay,  the  property  o*  pladntiff,  were  d^estroyed  by  fire, 
and  that  the  fire  originated  about  a  half  mile  from  the 
staekB,  and  that  it  was  set  out  by  the  defendant  and 
one  Andrew  Lique,  who  were  hunting  wolves,  and 
that  they  kindled  the  fire  in  a  hole  in  the  ground  for 
the  purpose  of  smoking  wolves  out  of  the  hole.  There 
is  no  evidence  that  they  set  fire  directly  to  the  prairie 
grass  on  the  land,  or  that  they  had  any  intention  or 
purpose  that  the  fire  set  in  the  hole  in  the  ground 
should  communicate  with  and  consume  grass.  The 
fact  is,  there  was  no  evidence  showing  how  near  the 
hole  was  to  the  grass  land.  After  the  fire  was  set 
the  defendant  covered  it  up  so  that  there  was  no  sign 
of  smoke,  and  be  and  Lique  went  away;  and,  when 
they  were  off  about  thirty  or  forty  rods,  they  looked 
hack  and  saw  the  fire.  They  ran  back,  and,  with  others, 
tried  to  put  dt  out.    The  court  instructed  the  jury 

upon  the  question  of  the  defendant's  liability 
1  c»  follows:    "If  you  find  by  a  preponderance 

of  the  evidence  that  said  defendant,  either  by 
himself  or  acting  with  his  co-defendant,  Lique,  set 
fire  to  the  prairie  or  grass  land,  and  allowed  the  same 
to  escape  his  control,  and  that  thereby  the  plaintiff's 
hay  was  destroyed,  then  the  plaintiff  will  be  entitled 
to  your  verdict  for  the  damages  thereby  sustained; 
that  is,  if  defendant  set  the  fire  directly  to  the  grass 
or  prairie,  or  if  he  built  or  set  a  fire  in  or  to  some  other 
place  or  material,  intending  or  purposely  permitting  it 
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to  communicate  or  extend  to  such  grass  or  prairie  land, 
then  he  is  absolutely  liable  for  all  damages  resulting 
therefrom,  and  if  the  plaintiff's  hay  was  thereby 
destroyed  the  plaintiff  will  be  entitled  to  recover  there- 
for. (5)  If  you  do  not  find  the  defendant  liable  under  the 
rule  laid  down  in  the  last  preceding  paragraph,  but 
do  find,  by  a  preponderance  of  the  evidence,  that  the 
defendant  Ellingson,  either  by  himself  or  acting  with 
his  co-defendant,  Lique,  set  a  fire  in  a  hole  in  the 
ground  for  the  purpose  of  smoking  out  or  capturing  a 
wolf,  and,  through  hie  or  their  negligence,  said  fire 
escaped,  and  spread  into  the  surrounding  grass,  and 
thence  to  plaintiff's  stacks,  then  the  defendant  is  lia- 
ble, and  in  such  case  plaintiff  is  entitled  to  recover 
the  damages  so  sustained  by  him."  These  instruc- 
tions  are  claimed  to  be  erroneous,  and  it  is  strenuously 
contended  that  the  defendant  was,  in  any  view  of  the 
caee,  absolutely  liable,  without  proof  of  any  negli- 
gence. And  it  is  insisted  that  the  defendants  were 
trespassers  on  the  land,  and  wrong-doers,  because 
they  were  engaged  in  hunting  wolves  on  Sunday.  It 
will  be  observed  that  the  defendants  are  not  charged 
in  the  petition  with  being  trespassers,  nor  with  a  vio- 
lation of  the  Sunday  laws  ot  this  state.  In  the 
absence  of  such  averments,  it  would  have  been 
improper  for  the  court  to  charge  the  jury  in  reference 
thereto. 

II.    The  petition  in  the  case  was  intended  to  be 
founded  upon  section  3890  of  the  Code,  which  is  as 

follows:  "If  any  person  set  fire  to  and  bum  or 
2  cause  to  be  burned  any  prairie  or  timber  land 

and  allow  such  fire  to  escape  from  his  control 
between  the  first  day  of  September  in  any  year  and 
the  first  day  of  May  following  he  shall  be  guilty  of  a 
misdemeanor,"  etc.  It  was  held  in  Conn  v.  May^  36 
Iowa,  241,  that  under  this  law  a  person  "setting  fire 
to  any  prairie  or  timber  land,  and  allowing  it  to 
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escape  from  his  control,  is  absolutely  liable  for  the 
consequences,  irrespective  of  the  degree  ot  diligence 
used  to  ptneveot  its  escape  after  being  set  out  by  him/^ 
And  the  same  rule  was  adopted  in  Thoburn  v.  Camp- 
bell, 80  Iowa,  338  (45  N.  W.  Rep.  769).  We  think  that 
the  instructions  of  the  court  to  the  jury  in  the  case  at 
bar,  as  to  absolute  liability,  are  in  harmony  with  the 
dted  cases,  and  that  such  liability  attaches  only  when 
the  setting  out  of  the  fire  to  the  prairie  grass  is  the 
direct  act  of  the  party,  or  that  it  was  caused  by  him 
without  the  inrt:erveai.tion  of  amy  other  act  If  any  other 
rule  be  adopted,  then  the  setting  out  of  a  fire  for  a 
lawful  purpose  would  impose  absolute  liability  for  all 
the  consequences,  notwithstanding  the  utmost  care 
and  diligence  to  prevent  its  escape.  In  our  opinion, 
the  evidence  in  the  case  justified  the  question  of  negli- 
gence to  be  submitted  to  the  jury  in  the  manner  in 
which  it  was  submitted  in  the  instructions  last  above 
set  out. 

III.  The  plaintiflP  sued  out  an  attachment,  and 
caused  the  same  to  be  levied  on  forty  acres  of  land^ 
the  property  of  the  defendant  The  defendant,  by  a 
counterclaim,  demanded  judgment  against  the  plaint- 
iff on  the  ground  that  the  attachment  was  wrong- 
ful and  malicious.  The  jury  returned  a  verdict  for 
the  defendant  for  one  dollar  actual  damages  and  two 
hundred  and  fifty  dollars  exemplary  damages.  It  is 
claimed  that  there  was  no  evidence  authorizing  the 
court  to  instruct  the  jury  that  exemplary  damages 
might  be  allowed.  If  there  was  error  as  claimed,  it 
was  afterwards  rectified,  because,  on  the  motion  for 
a  new  trial,  the  court  required  the  defendant  to  remit 
all  of  the  exemplary  damages,  which  was  done,  and 
judgment  was  rendered  for  nominal  damages  only. 
The  case  demands  no  further  consideration  and  the 
judgment  of  the  district  court  is  affirmed. 
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126  4w|  E.  M,  Punk  v.  Caeeoll  County,  Appellant. 

Trial  Outside  of  Coart  Hoase*  Defendant  in  a  law  action  tried  with- 
out a  jury  asked  a  continuance  to  take  the  testimony  of  a  witness 
who  was  lying  ill  at  his  hoose  in  the  town  where  the  court  was 
sittinfif.  Plaintiff  resisted  the  application  with  an  allegation  that 
the  witness  was  "within  easy  reach  of  the  court,  and  plaintiff' i$ 
willing  to  go  to  his  residence  to  take  his  testimony. ^^    The  continu- 

2  ance  was  denied  * 'conditioned  that  the  testimony  of  Erause  be 
taken  at  his  residence.**  To  this  order  and  to  the  taking  of  the 
testimony  d^endant  excepted,    ffeld,  on  appeal  that  the  taking 

8  of  said  testimony  at  the  house  of  the  witness  was  error.  Code, 
193. 

Practice*    Where  a  cause  must  be  reversed  because  testimony  was 
4    improperly  taken  outside  of  the  court  house,  the  weight  of  the 
evidence  will  not  be  considered. 

Appeal  from  Carroll  District  Court. — Hon.  Gboegb  W. 
Paine,  Judge. 

Tuesday,  Ootobbe  22, 1895. 

In  1889,  the  plaintiff  was  clerk  of  the  defendant 
county,  and  one  Lynch  was  his  deputy,  and  this  action 
is  for  money  paid  by  the  plaintiff  for  the  services  of 
the  deputy.  There  was  a  judgment  for  plaintiff,  and 
the  defendant  appealed. — Reversed, 

Oeo.  W.  Korte^  county  attorney,  for  appellant. 

Jf.  W.  Beach  for  appellee. 

Granger,  J. — ^I.    F.  W.  Erause  was  a  witness  for 
the  defendant    At  the  term  at  which  the  cause  was 
tried),  Krause  was  sick,  and  the  defendant  made  an 
application  for  a  continuance  because  of  the 
1  Inability  of  Krause  to  attend  the  court    The 

application    wtas    resisted,    and    one    of    the 
grounds   of   resistance   was,    that   the    witness   was 
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^'within  easy  reach  of  the  court,  and  plaintiff  is  will- 
ing to  go  to  the  residence  of  the  witness  to  take  his 
testimony."  The  motion  was  overruled,  "conditioned 
that  the  testimony  of  F.  W.  Krause  be  taken  at  his 
residence."  Defendant  excepted  to  the  ruling,  and 
the  cause  was  tried  to  the  court  without  a  jury.  Dur- 
ing the  taking  of  the  testimony  for  the  defense,  the 
following  appears  as  a  part  of  the  record:  "And 
now  the  court  adjourned  until  7:30  o'clock  p.  m.,  to 
meet  at  the  private  residence  of  F.  W.  Krause,  in 
Carroll,  Iowa,  this  evening,  when  at  said  time  the 
court  convened  and  proceeded  to  examine  said  F.  W. 
Krause  as  a  witness  for  the  defense,  he  being  at  the 
time  confined  in  his  house,  sick,  and  unable  to  attend 
the  trial  of  said  cause  in  the  courthouse.  That  said 
defendant,  according  to  the  motion  for  continuance, 
then  and/  there  duly  excepted." 

Kiis  action  of  the  couirt  is  assigned  as  error,  and  it 
seemiB  to  ue  that  the  assignment  is  well  takem    Carroll 
county  is  provided  with  a  regular  courthouse  at 
2  the  place  where  the  courts  were  to  be  held,  and 

that  was  the  place  provided  by  law.  Code,  sec- 
tion 173.  By  ©ectioni  192,  it  is  provided :  "Courts  must 
be  held  at  the  place  provided  by  law,  except  for  the 
determination  of  actions,  special  proceedings,  and 
other  matters  not  requiring  a  jury,  when  they  may, 
by  consent  of  the  parties  therein,  be  held  at  some 
other  place."  In  a  county  where  there  is  a  regular 
courthouse  provided  and  used  for  the  holding  of 
courts,  unless  by  consent  of  the  parties,  the  court  has 
no  authority  to  adjourn  the  court  to  a  private  house 
for  the  purpose  of  a  trial;  and  if  done,  the  court,  so 
sitting  is  without  jurisdiction.  This  holding,  of 
course,  has  no  reference  to  cases  arising  under  Code, 
sections  173, 174,  where  the  place  of  holding  the  court 
is  changed  because  not  suitable.  See  State  v.  SheU 
ledy,  8  Iowa,  477;  0' Hag  en  v.  O'Hagen,  14  Iowa,  264; 
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Casey  v.  Stewart,  60  Iowa,  160  (U  N.  W.  Rep.  225); 
Moore  v.  Railway  Co.,  94  Iowa,  736  (61  N.  W.Rep.  992). 
The  danger  to  re&ult  from  permitting  the  court,  in  the 
trial  of  cause,  at  the  instance  of  a  party,  against  the 
objections  of  the  other,  to  leave  the  place  provided  by 
law  for  the  trial,  and  to  go  to  another  place  is  very 
manifest.  But,  independent  of  questions  of  propriety, 
the  law  fixes  the  place  for  the  holding  of  courts  for 
trials,  or  determines  how  they  are  fixed,  and  when 
such  places  are  left  by  the  court;,  as  in  this  case,  the 
authority  of  the  court  for  the  trial  iB  not  changed  to 
the  other  place  and  the  proceedings  there  are  of  no 
effect. 

It  is  said  by  appellee  that  appellant  is  in  no  posi- 
tion to  complain,  but  we  think  that  it  is.    His  appli- 
cation for  a  continuance  was  overruled  on  con- 

3  dition  that  the  testimony  should  be  so  taken, 
and  the  appellant  excepted  to  such  a  ruling. 

And  when  the  court  adjourned  to  convene  at  the 
house,  the  exception,  "according  to  the  motion  for  a 
continuance,"  was  taken.  The  defendant  was  thus 
forced  to  take  the  testimony,  instead  of  a  continuance, 
to  which  it  was  entitled.  It  is  said  that  the  error 
was  in  favor  of  defendant  We  do  not  see  how.  It 
is  true  that  it  was  defendant's  witness;  but  the  law 
determined  where  it  had  a  right  to  try  the  case, 
including  the  examination  of  kta  witnesses,  and  the 
court  had  no  right  to  compel  the  examination  else- 
where. 

The  only  other  questkm  in-  the  case,  impo(rtaint  to 
be  considered,  arises  on  the  evidence  or  facts.    The  tes- 
timony of  Krause  cannot,  of  course,  be  con- 

4  sidered,  and  hence  the  evidence  is  not  here  as 
it  was  below,  and,  as  it  is  a  law  action,  the 

cause  must  be  remanded  for  a  new  trial.  In  view  of 
a  new  trial,  we  should  not  consider  the  weight  of  the 
evidence. — Reversed. 
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M  m 

97    S09 
96    661 

Jbhima  M.  Dungan,  Administratrix  of  the  Estate  of    ^"lei 
Abbl  E.  Dungan,  Deceased,  Appellant,  v.  ~W^ 

Iowa  Central  Railway  Company.  i^ 

Pnetiee  In  Sapreme  Coart:  assiomhent  of  erbob.     Where   an 

8    undenied  amended  abstract  asserts  that  both  abstracts  do  not  con* 

4    tain  all  the  evidence,  the  court  will  not  consider  an  assignment 

that  no  verdict  shonld  have  been  directed  under  the  evidence. 

DnuccTED  YSBDiOT.    Where  motion  for  verdict  which  contains  several 

1  grounds  is  sustained  generally,  the  direction  will  be  sustained 
6    if  either  ground  of  the  motion  is  well  taken. 

Indsfinitekess.    An  assignment  that  the  "court  erred  in  his  ruling 

2  on  the  objections  to  the  questions  where  the  question  and  objection 
are  set  out  in  the  foregoing  abstract"  is  too  indefinite. 

Appeal  from  Mahaska  District  Court. — Hon.  D.  Ryan, 

Judge. 

Tuesday,  Gotobee  22,  1895. 

This  action  was  commenced  by  Abel  E.  Dnngan 
to  recover  for  personal  injuries  alleged  to  have  been 
eujstained  while  a  passenger  on  one  of  defendant's 
trains^  because  of  the  negligenA^  of  defendant's 
employes  in  not  permitting  the  train  to  remain  stopped 
long  enough  for  him  to  alight  therefrom  at  the 
place  of  his  destination,  and  because  of  starting  said 
train  with  a  sudden  jerk,  and  because  there  was  no 
chain  or  rope  between  the  guard  rails  on  the  rear 
platform  of  the  car  on  which  he  was  riding.  The 
defendant  answered,  denying  generally,  and  alleging 
that  for  value  received  Abel  E.  Dungan  settled  with 
the  defendant  in  full  of  all  damages  growing  out  of 
said  ajccident,  amd  released  aitd  dtecharged  the  defend- 
ant from  all  liability  therefor.  The  plaintiff  replied, 
admitting  said  settlement  and  release,  and  alleging 
that  the  same  was  obtained  by  frauds  when  he  was  in 
Vol.  96  la— 11 
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an  insensible  and  nncons<:ioas  condition,  and  inconn- 
petent  to  transact  business.  Abel  E.  Dungan  having 
died  pending  the  action,  his  administratrix  was  sub- 
stituted as  plaintiff.  She  amended,  alleging  the 
death  of  Mr.  Dungan,  and  that  he  died  from  the 
injuries  thus  received,  which  were  received  without 
fault  or  negligence  on  his  part.  At  the  conclusion  of 
the  evidence  on  behalf  of  the  plaintiff,  the  defendant 
moved'  for  a  verdict  upon  the  following  grounds: 
That  the  evidence  fails  to  show  that  defendant  was 
guilty  of  negligence;  that  it  does  show  that  plaint- 
iff's intestate  was  guilty  of  contributory  negligence; 
that  it  fails  to  show  that  there  was  any  fraijd  in  mak- 
ing said  aettlement,  or  that  plaintiff's  intestate  was 
not  capable  of  entering  into  said  contract  of  settle- 
ment; that  it  "shows  that  both  plaintiff's  intestate 
and  plaintiff  have  fully  ratified  said  settlement,  since 
the  making  thereof,  by  keeping  the  money,  and  failing 
to  either  pay  or  tend'er  the  same  back  within  a  rea- 
sonable time,  or  before  the  commencement  of  this 
action,"  and  that  ujwn  the  whole  evidence  the  plaint- 
iff cannot  recover.  Pending  the  hearing  of  said 
motion,  defendant  filed  an  amendment  to  its  answer, 
averring  that  said  contract  of  settlement  was  fully 
ratified  by  Abel  E.  Dungan  and  by  the  plaintiff,  with 
full  knowledge  of  all  the  facts,  by  keeping  and  retaia- 
ing  said  money,  and  not  paying  or  tendering  the  same 
to  defendant.  Plaintiff  amended  her  reply  by  denying 
every  allegation  contained  in  defendant's  answer, 
adopting  the  allegations  of  the  reply  theretofore  filed, 
and  offering  to  pay  to  defendant  the  money  received  on 
said  settlement.  The  record  further  shows  that,  after 
the  court  had  announced  its  ruling  sustaining  defend- 
ant's motion  for  verdict,  the  plaintiff  asked  and  was 
given  leave  to  amend  her  reply,  as  already  stated, 
and  that  thereuipon,  and  as  one  of  the  jurors  was 
about  to  sign  the  verdict  for  defendant,  plaintiff,  by 
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one  of  her  attorneys,  offered  to  the  attorney  for  the 
defendiGUDit  twenity-flve  dollars^  aa  a  resdaeion  of  the 
contract  of  settlement;  and  that  at  the  same  time, 
plaiHtifT^  amendment  to  her  reply  was  presented. 
The  tender  was  declined,  and  plaintiff  asked  leave  to 
introduce  evidence  of  said  tender.  The  court  declined 
to  recognize  such  tender,  and  directed  the  jurors 
to  sign  the  verdict,  which  was  done.  Judgment  was 
rendered  on  the  verdict  against  the  plaintiff,  and 
plaintiff  appeals. — Affirmed. 

Bolton  A  McCoy  and  Lacey  dk  Lacey  for  appellant. 

A.  C.  Daly  and  L.  C.  Blanchard  for  appellee. 

Given,  (X  J. — ^L  Appellee's  motion  for  a  verdict 
was  upon  the  following  grounds:  "(1)  The  evidence 
falls  to  show  that  defendant  was  guilty  of  negligence. 
(2)  The  evidence  afl&rmatively  shows  that  plaintiff's 
intestate  was  guilty  of  contributory  negligence.  (3) 
The  evidence  and  pleadings  show  that  plaintiff's  intes- 
tate, Abel  E.  Dungan,  for  a  valuable  consideration, 
settled  and  compromised  this  cause  of  action  on  the 
twenty-sixth  day  of  August,  1891,  and  such  settlement 
and  release  is  a  bar  to  this  action.  (4)  The  evidence 
fails  to  show  that  there  was  any  fraud  in  making  said 
settlement.  (5)  The  evidence  fails  to  show  that  plaint- 
iffs intestate  was  not  capable  of  entering  into  said 
contract  of  settlement  (6)  The  evidence  shows  that 
both  plaintiff's  intestate  and  plaintiff  have  fully  rati- 
fied the  settlement,  since  the  making  thereof,  by 
keeping  the  money,  and  failing  to  either  pay  or  tender 
the  same  back  within  a  reasonable  time,  or  before  the 

commencement  of  this  action.  (7)  Upon  the 
1  whole  evidence  in  the  case  the  plaintiff  cannot 

recover."  This  motion  was  sustained  generally. 
Theref(»re,  if  any  ground  of  the  motion  was  well 
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taken,  there  was  no  error  in  sustaining  it    Appel- 
lant's assignments  of  errors*  are  as  follows: 

2  "(1)  The  court  erred  in  his  rulings  upon  the 
objections  to  the  questions,  where  the  questions 

and  objections  are  set  out  in  the  foregoing  abstract. 
The  evidence  sought  t^-be  elicited^  and  eCcited,  is  rele- 
vant, competent,  and  material.    (2)  The  court 

3  erred  in  his  ruling  upon  the  motion  to  direct  a 
verdict,  for  the  reason  that,  upon  the  whole 

record,  plaintiff  was  entitled  to  recover,  and  plaintiff's 
cause  of  action  should  have  been  submitted  to  the 
jury  for  their  determination,  under  proper  instruc- 
tions from  the  court  (3)  The  court  erred  in  not 
overruling  said  motion  to  direct  a  verdict  (4)  The 
court  erred  in  holding  that  the  plaintiff  could  not 
recover  on  account  of  the  alleged  settlement,  the 
record  disclosing  that  said  settlement  waa  obtained 
by  fraud  and  duress,  and  at  a  time  when  the 
plaintiff  was  not  able  to  contract  on  account  of 
his  mental  condition.  (5)  The  court  erred  in  not 
submitting  to  the  jury,  under  proper  instructions, 
plaintiff's  whole  case,  and  further  question  as  to 
whether  or  not  the  said  contract  was  Dot  obtained 
by  fraud  or  undue  influence,  and  at  a  time  when 
the  plaintiff  was  not  capable  of  contracting.  As 
upon  the  whole  record  plaintiff  was  entitled 

4  to    recover."      Appellee     filed     an    amended 
abstract,  denying  that  appellant's  abstract  is  a 

full,  true,  correct,  and  complete  abstract  of  the  whole 
record  in  the  case,  and  alleging  that  "the  two 
abstracts  together  do  not  contain  all  the  evidence.'^ 
This  is  not  denied,  and,  therefore,  it  does  not  appear 
that  we  have  all  the  evidence  before  us.  The  first 
assignment  is  too  general.  It  does  not  point  out  the 
rulings  complained  of,  and  the  argument  on  that  sub- 
ject is  even  more  indefinite.  We  are  left  to  search  the 
entire  record  to  see  if,  in  any  o<  the  rulings  made  in 
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taking  the  evidence,  error  is  found.  This  we  must 
decline  to  do,  for,  as  has  been  uniformly  held,  the 
errors  complained  of  must  be  specifically  pointed  out. 
IL  The  second  and  third  assignments  of  error 
involve  an  examSnation  of  the  evidence,  and  as  the 
evidence  is  not  all  before  us,  we  cannot  say  whether 
the  couirt  did  ^r  did  not  err  in  sustaining  appellee's 
motion  for  a  verdict  on  either  the  first  or  second 
6  ground  thereof,  even  if  it  aippeaiped  that  the 

ruling  was  upon  one  or  the  other  of  said 
grounds.  The  other  groundB  of  appellee's  motion  for 
a  verdict  are  based  upon  the  Alleged  settlement  and 
ratification  thereof,  and  the  remaining  assignment  of 
errors  rests  upon  the  assumption  that  it  was  upon 
these  grounds  of  appellee's  motion  that  the  court 
directed  the  verdict.  The  motion  for  verdict  was  sus- 
tained generally,  and  we  may  not  assume  that  it  was 
upon  any  particular  ground,  but  must  hold  that  there 
was  no  error  if  any  of  the  grounds  are  well  taken. 
The  presumption  is  in  favor  of  the  action  of  the  court. 
In  the  absence  of  all  the  evidence,  we  cannot  say  that 
the  court  erred  in  sustaining  appellee's  motion  upon 
either  the  first  or  second  ground  thereof,  or  upon  both. 
Upon  the  record  before  us,  the  judgment  of  the  dis- 
trict court  must  be  afl&rmed.  We  are  better  content 
with  this  conclusion,  inasmuch  as,  upon  the  evidence 
before  us,  we  are  inclined  to  think  the  court  was  jus- 
tified in  sustaining  appellee's  motion  on  the  first  and 
secotnd  grounds  thereof. — Affirmed. 
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J.  W.  White  v.  C.  J.  Byam,  Appellant. 

Fnustlee:  hakmTjTOS  brbob.  Some  confusion  arose  In  tbe  pleadings 
1  because  matter  properly  the  snbjeot  for  reply  was  urged  by 
amendment  to  petition.  The  court  submitted  a  question  to  the 
jury  which  was  not  in  issue,  because  some  testimony  of  the  appel- 
larU  involved  that  question  in  some  uncertainty.  Held,  there  will 
be  no  reversal,  especially  as  it  appears  that  appellant  was  not 
prejudiced. 

8amx.    Where  a  counter  claim  fails,  error  in  charging  on  the  measurs 
t    of  recovery  thereon  is  harmless. 

Same.    Error  in  admitting  evidence  on  an  issue  as  to  which  appel- 
8    lant  prevailed  is  not  prejudicial. 

Appeal  from  Shelby  District  Court. — Hon.  N.  W.  Maoy, 

Judge. 

Wednesday,  October  23, 1895. 

Action  to  recover  a  balamce  due  on  a  sale  of 
cattle  and  hogs.  Judgment  for  plaintiff,  and  defend- 
ant appealed. — Affirmed. 

Foss  &  Stuart  for  appellant. 

Smith  &  Cullison  for  appellee. 

Granger,  J. — I.  By  a  verbal  contract  the  plaint- 
iff sold  to  the  defendant  some  cattle  and  hogs  for 
future  delivery.  The  cattle  were  delivered,  and  the 
contract  price  paid,  less  one  hundred  and  twenty-five 
dollars,  for  the  recovery  of  which,  with  interest,  this 
action  is  brought.  The  answer  admits  the  averments 
of  the  petition,  and  sets  up  a  counterclaim  for  a  fail- 
ure to  deliver  the  hogs,  placing  the  damage  at  one 
hundred  and  ninety  dollars,  or  sixty  d^laiw  in 
excess  of  the  balance  due  on  the  sale  of  the  cattle. 
Plainrtiff  then  filed  a  second  count  to  tbe  petition,  in  one 


Digitized  by  VjOOQIC 


Oct  1895]  White  v.  Byam.  167 

part  of  which  he  justified  his  failure  to  deliver  the 
hogs  because  of  a  failure  of  the  ^^fendant  to  take 
them  according  to  the  agreement,  and  in  another  part 
he  statee  facta  as  a  haeAs  to  recover  an  additional 
anLount  on  the  sale  of  the  cattle,  based  on  their  mar- 
ket value,  because  of  an  agreement  made  on  the  day 
of  their  delivery.  Plaintiff  also  filed  a  denial  to 
defendant's  counterdaim.  The  jury  found  for  the 
plaintiff  on  the  first  count  of  the  petition,  and,  in 

effect,  against  him  on  the  second  count,  so  far 
1  as  concerned  his  claim  for  the  market  value  of 

the  .cattle.  The  matter  pleaded  in  the  second 
count  of  the  petition,  by  way  of  justification  or  excuse 
for  not  delivering  the  h^ogs,  was  proper  ma^tter  for 
reply,  aa  it  was  in  avoidance  of,  or  a  defense  to^  mat- 
ter pleaded  in  the  counterclaim.  Code,  section  2665. 
Had  this  course  been  pursued,  some  confusion  would, 
we  think^  have  beeni  avoided  The  trial,  however, 
proceeded  without  objection,  and  the  court  submitted 
to  the  jury  the  question  of  the  place  where  the  hogs 
were  by  the  contract  to  be  delivered,  and  complaint  is 
made  of  this  because  by*the  pleadings  it  appears  that 
the  place  was  at  Harlan,  Iowa.  We  think  that  it  does 
appear  from  the  pleading  that  Harlan  was  by  the  con^- 
tract  the  place  of  delivery,  but  for  some  reaeon  the 
cause  was  tried  as  if  that  question  was  at  issue. 
Api)ellant  thinks  not  The  plaintiff  was  recalled,  and 
examined  as  follows:  "Witness  recalled:  The  cat- 
tle were  to  be  delivered  on  the  farm  with  a  three  per 
cent,  shrinkage,  or  in  Harlan,  at  my  option,  without 
shrinkage.  There  was  nothing  said  about  when  the 
hogs  were  to  be  delivered.  Recrossi^xamination:  Q. 
Where  were  you  to  deliver  them, — ^the  hogs?  A. 
Well,  not  any  further  than  Harlan.    I  don't  know 
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juet  where.     I  wouldn't  have  delivered  them   any 
further  than  that     Q.    But  you  were  going  to 

2  deliver   them   in    Harlan?    A.    Yes/^    Appel- 
lant seemed  to  be  the  only  one  to  examine  about 

where  the  hogs  were  to  be  delivered,  anid,  out  of  the 
condition  of  the  pleadings  and  the  method  of  trial, 
the  court  was  led  to  submit  a  question  about  which 
there  was  no  issue.  It  will  be  seen  that,  by  the  testi- 
mony drawn  out  by  appellant,  the  place  of  delivery 
was  uncertain  to  some  extent,  and  this  is  likely  why 
the  question  was  submitted^  for  the  defendant  testi- 
fied that  the  place  of  delivery  was  Harlan.  Under  such 
a  state  of  facts,  we  think  that  appellant  should  not 
complain.  Besides,  it  is  clear  that  no  prejudice 
resulted.  The  case  is  within  the  rule  of  Hoyt  v.  Hoyt, 
68  Iowa,  703  (28  N.  W.  Rep.  27),  and  Collins  v.  Collins, 
46  Iowa,  60.  Some  other  assignments  are  based  on 
the  action  of  the  court  in  treating  the  question  of 
place  of  delivery  as  at  issue,  and  they  need  no  further 
consideration. 

II.  The  eighth  instruction  fixed  the  measure  of 
recovery  on  defendant's  counterclaim,  and  the  rule 

given  is  said  to  be  erroneous.     We  think  the 

3  rule  giveta  the  correct  one;  but,  even  if  erro- 
neous, it  is  without  prejudice,  for  the  reaaon 

that  ttere  was  no  recovery  on  the  counterclaim,  and 
until  the  facts  justifying  a  recovery  were  found,  the 
measure  of  recovery  was  of  no  moment,  and  was  not 
applied.  The  same  considerations  are  applicable  to 
the  testimony  admitted  to  show  the  damage. 

III.  There  is  a  complaint  as  to  evidence  admitted 
in  relation  to  the  written  memorandum  or  agree- 
ment executed  when  the  cattle  were  delivered,  and 
which  was  made  the  basis  for  a  recovery  of  the  mar- 
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ket  price  of  the  cattle  in  the  second  count  of  the  peti- 
tion.    It  is  thought  that  plaintiff,  by  his  testi- 
4  mony,    contradicted    the    writing.    And    here, 

again,  it  is  not  now  material  or  prejudicial  if  he 
did,  for  defendant  was  successful  on  that  branch  of  the 
caae,  and  without  such  evidence  be  could  not  have 
been  more  so.  The  writing  had  no  bearing  whatever 
on  the  bnanch  of  the  caee  on  which  recovery  was  bad. 
The  judgment  is  affirmed. 


Bbssib  Hiatt,  by  Her  Next  Friend,  v.  The  Dbs  Moines, 

NOETHBEN  &  WbSTBEN  RaILWAY  CoMPANT, 

Appellant. 

PiraflAiees  xmbtbuotions.   Where  several  acts  of  negligence  are  charged 
8    against  a  carrier  and  the  evidence  tends  to  show  but  one  of  them^ 
the  jary  shoald  be  explicitly  told  that  recovery  was  limited  to  the 
one  ground. 

leglfffenoet  liohtino  platform.     A   railroad   is  required  to  use 

1  ordinary  and  reasonable  care  in  so  lighting  its  depot  platforms 
that  persons  going  to  and  from  trains  may  use  it  with  reasonable 

2  safety.    The  rule  that  in  providing  conveyance  for  passengers  the 
utmost  care  and  diligence  must  be  furnished,  does  not  apply. 

Appeal  from  Ghreene  District  Court. — ^HoN.  Geoegb  W. 
Paine,  Judge. 

Wednesday,  Ootobeb  23, 1895. 

Action  at  law  to  recover  damages  for  a  personal 
injury.  Trial  by  jury.  Verdict  and  judgment  for  the 
plaintiff.     Defendant  appeals. — Reversed. 

Cummins  &  Wright  for  appellant. 

Cardell  &  Nichols  for  appellee. 

Bothrock,  J. — ^I.  The  plalnttiff  was  injured  by 
falling  between  a  moving  train  and  a  depot  platform 
on  defendant's  railroad.    At  the  time  of  the  injury  she 
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was  about  five  years  old.  Th-e  injury  was  received 
at  a  station  named  Waukee.  The  plaintiflP  and  her 
father  and  mother  and  two  younger  children  were 
passengers  on  a  train  which  arrived  at  Waukee  a  lit- 
tle after  7  o'clock  in  the  evening  of  February  18, 1893* 
The  family  were  seated  in  the  front  part  of  the  pas- 
senger coach  in  which  they  were  traveling.  When 
the  train  approached  the  station,  and  before  it  cam€ 
to  a  stop,  the  father  and  mother  of  the  plaintiflP  made 
preparations  to  leave  the  car,  by  vacating  their  seats. 
The  conductor  of  the  train  preceded  the  family  in 
going  out  of  the  car.  The  father  of  the  plaintiff  fol- 
lowed him,  carrying  one  of  the  children  and  a  satchel. 
The  mother  followed  with  the  youngest  child  in  her 
arms^  and  holding  the  hand  of  the  plaintiflP.  The 
father  went  down  on  the  depot  platform,  and  when 
the  mother  came  to  the  steps,  or  on  the  pjatform  of 
the  car,  the  conductor,  who  was  then  standing  on  the 
depot  platform,  with  his  lantern,  for  the  purpose  of 
assisting  the  passengers  on  and  off  the  train,  lifted 
the  plaintiff  from  the  car,  and  placed  her  on  the  depot 
platform.  The  plaintiff,  instead  of  going  towards  the 
depot  building,  went  the  other  way,  and  about  the 
time  the  train  started  ehe  fell  between  the  depot  plat- 
form and  the  car,  and  the  wheels  at  the  rear  end  of 
the  car  run  over  and  cut  off  four  of  her  toes.  The 
original  petition  in  the  case  was  filed  on  the  second 
day  of  September,  1893.  The  negligence  therein 
charged  was  as  follows:  "That  on  said  day  the  plaint- 
iff went  on  board  of  one  of  the  ears  of  the  defendant's 
passenger  trains  with  her  parents,  as  a  passenger 
thereon,  and  that  upon  the  arrival  of  said  train  at  the 
station  of  Waukee,  and  while  she  was  still  a  passen- 
ger upon  said  train,  and  was,  with  her  parents,  pro- 
ceeding to  alight  from  said  train  upon  the  platform 
of  said  station,  which  station,  depot,  and  platform  the 
defendant  had  negligently,  wrongfully,  a.nd  carelessly 
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failed  and  neglected  to  light  in  any  miannery  and  before 
she  had  time  to  alight  and  reach  a  place  of  safety 
upon  said  platform,  and  while  she  was  proceeding 
with  due  care  and  caution,  the  employes  of  the 
defendant  operating  and  running  said  passenger  train, 
which  passenger  train  the  defendant  had  failed  and 
neglected  to  properly  furnish  with  a  sufficient  num- 
ber of  competent  emplojxes  to  properly  manage  the 
same  and  the  engine  attached  thereto,  wrongfully  and 
negligently  started  said  train,  and  wrongfully,  negli- 
gently, and  unskillfuUy  started  said  train  and  car 
fromi  which  plaintiff  was  proceeding  to  alight  upon 
the  platform  of  said  station,  with  a  sudden  and  vio- 
lent jerk,  and  with  such  rapidity  as  to  throw  the 
plaintiff  oflP  her  feet  and  on  the  ground  off  the  plat- 
form on  the  rail  of  said  track,  with  one  foot  upon  the 
Kiile  in  such  a  manner  that  the  wheels  of  the  cars  of 
said  passenger  train  run  over  her  said  foot."  After- 
wards the  petition  was  amended  by  averring,  in  sub- 
stance, that  the  conductor  assumed  the  sole  charge  of 
the  plaintiff  in  alighting  from  the  car,  and  that  he  put 
her  in  an  unsafe  and  dangerous  place,  and  did  jnot 
place  her  in  charge  of  her  parents,  and  abandoned 
plaintiff  in  said  unsafe  position,  and  negligently  and 
without  giving  plaintiflP  time  to  get  to  her  parents,  or 
to  a  place  of  safety,  suddenly  gave  the  engineer  a  sig- 
nal to  start  the  train,  and  caused  the  train  to  be  sud- 
denly and  violently  started,  and  with  such  rapidity  as 
to  throw  the  plaintiflP  off  her  feet,  and  on  to  the  ground, 
between  the  platform  and  the  train.  Afterwards  the 
plaintiff  again  amended  the  petition  at  great  length. 
We  are  unable  to  determine  the  object  of  this  second 
amendment.  It  is  in  the  main  a  repetition  of  the 
original  petition  and  the  first  amendment,  with  th>e 
addition  that  on  account  of  the  confusion  caused  by 
the  failure  to  light  the  platform  the  plaintiflP  was 
bewildered,  and  fell  to  the  ground,  and  was  injured. 


Digitized  by  VjOOQIC 


173  HiATT  V.  D.  M.,  N.  &  W.  Ry.  Co.  [96  Iowa 

After  the  trial  was  commenced  the  plaintiff  again 
amended  her  petition  by  striking  from  the  petition 
and  the  amendments  thereto  the  allegations  charging 
the  defendant  with  negligence  in  failing  to  have  a 
suflftcient  and  competent  number  of  employes  in  charge 
of  said  train.    The  answer  denied  all  of  the  negligent 
acts  charged.    The  court  undertook  to  state  the  issues 
to  the  jury,  and  did  so  by  setting  out  all  of  the  sub- 
stance of  the  original  petition  and  the  amendments, 
and  the  stating  of  the  issue©  constitute'  v  large  part  of 
the  charge  to  the  jury.    It  is  insisted  on  behalf  of  appel- 
lant that  the  court  erred  in  stating  the  issues.    We 
do  not  think  the  position  is  well  taken.    If  the  plaint- 
iff had  filed  a  substituted  i>etition  statin^'x  the  acts  of 
negligence  of  which  complaint  was  made  in  a  plain 
and  concise  manner,  without  repetition,  the  charge 
of  the  court  to  the  jury,  so  far  as  the  statement  of  the 
issues  was  concerned,  might  have  been  much  abbrevi- 
ated, and  could  have  been  proi>erly  understood  by  the 
jury.    In  a  subsequent  part  of  the  charge  the  court 
correctly  stated  the  negligence  of  defendant  as  fol- 
lows:   "The  negligence  set  up  by  plaintiff  as  having 
been  committed  by  the  defendant  is  as  follows:     (1) 
That  defendant's  train  was  started  suddenly,  and  with- 
out exercise  of  proper  care;  (2)  that  the  conductor  of 
defendant's  train  carelessly  abandoned  plaintiff  in  an 
unsafe  and  dangerous  place,  and  started  the  train 
while  plaintiff  was  in  such  unsafe  place;  (3)  that  defend- 
ant failed  to  properly  light  its  depot  platform.     If 
the  jury  find  from  the  evidence  that  the  defendant 
was  not  negligent  in  any  of  the  above-named  partic- 
ulars,  then  your  verdict  must  be  for  the  defendant" 
The  court  further  instructed  the   jury   as   follows: 
"Railroads  are  public  carriers,  and  the  utmost  care 
is  required  of  them  for  the  safety  of  passengers  upon 
their  trains.    And  a  passenger  is  entitled  to  a  reason* 
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ai)le  time  to  leave  the  car  in  which  he  has  been  rid- 
ing when  a  train  is  stopped  for  that  purpoee.  It  is 
the  duty  of  the  defendant  to  have  its  platform  rea- 
sonably sufficient  and  safe  in  all  resi)ects,  and  such 
lights  as  are  necessary  to  render  the  use  of  the  plat- 
form and  the  passage  over  it  to  and  from  the 
1  cars  reasontably  safe,  should  be  upon  the  plat- 

form during  the  time  the  train  remains  at  the 
station.  A  railroad  company,  in  the  conduct  and 
management  of  its  trains,  is  required  to  employ  skill- 
ful and  comi)etent  agents,  and  to  use  such  means  and 
foresight  in  providing  for  the  safety  of  passengers 
as  persons  of  the  greatest  care  and  prudenee  usually 
exercise  in  similar  cases;  and,  should  an  injury  result 
to  a  passenger  from  failure  to  use  such  a  degree  of 
care  and  prudence,  the  company  will  be  responsible 
for  such  injury,  unless  it  api)ears  that  the  passenger 
so  injured,  by  use  of  ordinaay  care  and  prudence,  could 
have  avoided  the  injury,  provided  the  passenger  is  of 
sufficient  age  and  discretion  to  use  su»ch  care." 

It  will  be  observed  that  the  part  of  the  charge 
above  set  out  is,  to  say  the  least,  misleading.  The 
rule  as  to  the  care  required  in  the  transportation  of 
paasengere  by  a  common  caarier  is  that  the  carrier 
is  bound  to  use  the  utmost  care  and  diligence  in  pro- 
viding for  the  safety  of  the  passengers  by  the  use  of 
sufficient  and  suitable  modes  of  conveyance,  so  as  to 
prevent  injuries  which  human  care  and  fore^ght 
can  guard  lagainst.  The  rule  is  familiar,  and  we  need 
not  cite  authorities  in  its  support.  After  stating  this 
rule  in  substance,  the  court  then  directed  the  jury 
that  it  was  the  duty  of  the  defendant-  to  have  a  rea- 
sonably safe  and  sufficient  depot  platform,  and  such 
lights  as  are  necessary  to  render  the  use  of  the  plat- 
form and  th'e  parage  over  it  to  and  from  the  cars  rea- 
Bonably  safe.    Then,  in  the  next  paragraph,  the  jury 
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are  directed  generally  that  the  greatest  care  and  fore- 
sight was  required  of  the  defendant  in  providing  for 
the  safety  of  passengers.  It  is  assumed  all  through 
the  charge  that  the  child  was  a  passenger,  even  after 
it  was  placed  on  the  platform;  and  this  is  not  ques- 
tioned by  the  defendant.  There  can  be  no  doubt  that 
after  the  plaintiff  was  placed  on  the  platform  the 
relation  of  a  passenger  had  not  ceased.  If,  in  cross- 
ing the  depot  platform,  it  had  been  injured  by  some 
defect  therein,  or  if  it  had  been  injured  by  falling 
over  some  obstruction  which  it  could  not  see  by  rea- 
son of  the  darkness,  the  defendant  would  have 
2  been  liable  for  the  injury,  but  the  measure  of 

liability  would  not  be  determined  by  holding 
the  defendant  to  the  utmost  care  and  diligence  of 
which  human  foresight  is  capable.  It  is  true  that  the 
court,  in  one  part  of  the  instruction  above  set  out, 
used  the  word  "reasonable^  in  connection  with  the 
lighting  of  the  platform,  but  in  the  same  connection 
the  rule  as  to  the  utmost  care  is  applied  generally  to 
the  whole  case.  The  jury  should  have  been  plainly 
directed  that  the  defendant  was  bound  to  use  ordi- 
nary and  reasonable  care  to  light  its  platform,  so  that 
persons  using  the  same  in  going  from  or  to  the  trains 
might  do  so  with  reasonable  safety.  This  appears  to 
be  the  rule  adopted!  by  the  weight  of  authority.  In 
the  matter  of  approaches  to  cars,  such  as  platforms, 
halls,  stairways,  and  the  like,  a  railroad  is  not  bound 
to  use  the  utmost  care  to  prevent  accidents,  but  only 
ordinary  care,  in  view  of  the  dangers  to  be  appre- 
hended. Kelly  V.  Railway  Co.,  112  N.  Y.  443  (20  N.  E. 
Rep.  383).  In.  Laffiin  v.  Railroad  Co.,  106  N.  Y.  136 
(12  N.  E.  Eep.  599),  it  is  saidi:  "The  company  was 
not  bound  so  to  construct  its  platform  as  to  make  acci- 
dents to  passengers  using  the  same  imi>0Bsible,  or  to 
use  the  highest  degree  of  diligence  to  make  it  safe, 
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convenient,  and  useful.  It  was  bound  simply  to  exer- 
cise ordinary  care  in  view  of  the  dangers  attending 
its  use,  to  make  it  reasonably  adequate  for  the  pur- 
pose to  which  it  was  devoted.''  See,  also  McKone  v. 
Bailroad  Co.,  51  .Mich.  601  (17  N.  W.  Eep.  74)  Buena- 
mann  v.  Railway  Co,,  32  Minn.  390  (20  N.  W.  Rep.  379); 
Bailway  Co.  v.  Cantrell,  37  Ark.  519.  And  see  2 
Rapalje  &  Mack,  Dig.  By.  CJas.  tit.  "Carriage  of  Pas- 
sengers." 

II.  It  appears  from  the  evidence  that  a  large 
lamp  was  usually  placed  in  a  bay  window  in  the  office 
of  the  station  house.  There  was  a  conflict  in  the 
evidence  upon  the  question  whether  the  lamp  was  in 
position  and  lighted  on  the  evening  of  the  acci- 
3  dent    In  view  of  the  fact  that  this  was  the  only 

act  of  negligence  which,  under  the  [evidence, 
would  authorize  a  recovery,  we  think  the  jury  should 
have  been  plainly  and  explicitly  instructed  upon  the 
liability  of  the  defendant  for  failure  to  have  the  lamp 
burning.  The  evidence  does  not  show  that  there  was 
any  negligence  in  stopping  and  starting  the  train.  The 
judgment  of  the  district  court  is  reversed. 


Gbbtbudb  Medland  v.  Waeren  Walker,  Appellant.  '^  ^. 

'       ^^  96    176 

[m    881 

IftX  Deed:  notice  to  redeem.    Land  was  taxed  to  a  wife.    She  and    ~^  ^ 

1  her  husband  occupied  it.    Notice  to  redeem  from  the  tax  sale  was    

2  served  on  the  husband  alone.    Held,  a  tax  deed  based  on  the  sale 
is  void— Code,  894. 

Plraetiee:  fleaddio.    Petition  to  redeem  from  tax  sale  which  does 
5    not  show  that  petitioner  has  paid  all  taxes  must  be  attacked  by 
demurvtr  or  motion  in  arrest,  and  the  defect  is  waived  if  the 
objection  be  taken  by  answer. 

Practlee  in  Sopreme  Conrt:  objection  brlow.  Where  the  allegations 
8  of  a  cross  bill  are  denied  in  a  petition,  they  will  not  be  deemed 
4   admitted  for  want  of  reply.    And  where  an  equity  cause  has  been 

tried  below  as  though  said  allegations  were  denied,  they  will  be 

deemed  denied  on  appeal. 


Digitized  by  VjOOQIC 


176  Mbdland  v.  Walker.  [96  Iowa 

Sah£.    Objections  to  a  deposition  taken  before  a  steno^i^apher  oa 

6  agreement  cannot  be  first  urged  on  appeal. 

Pbksumption  in  favor  op  court  below.    Where  deeds  whioh  it  U 

7  complained  are  defectively  acknowledged  do  net  appear  in  the 
record.  It  will  be  presumed  that  the  court  below  rightly  admitted 
them. 

Appeal  from  O'Brien  District  Court. — Hon.  George  W* 
Wakefield,  Judge. 

Wednesday,  October  23, 1895. 

Actioin  in  equity  to  redeem  certain  lots  from  tax 
sale.  Decree  for  plaintiflf.  Defendant  appeals* 
— Affirmed. 

Warren  Walker  for  appellant. 
T.  F.  Ward  for  appellee. 

Kinne,  J. — I.  This  is  an  action  to  redeem  two  lots 
situated  in  the  town  of  Hartley,  O'Brien  county,  Iowa, 
of  which  plaintiff  claims  to  be  the  owner  by  warranty 
deed  from  one  Kneen  and  wife.  Defendant  claims 
ownership  of  said  lots  by  virtue  of  a  certain  tax  deed 
from  the  treasurer  of  said  county.  Plaintiff  contends 
that  this  deed  is  void  because  no  notice  of  the  taking 
the  tax  deeds  was  ever  served  upon  her. 

II.  It  appears  from  the  recwd  and  transcript 
that  the  lots  in  controversy  were  taxed  on  the  tax  list 

of  O'Brien  county  for  the  year  1891,  to  and  in 
1  the  name  of  the  plaintiff;  that  she  was  in  the 

actual  possession  and  occupancy  of  said  lots 
from  the  fall  of  1891;  and  that  she  received  her  deed 
for  the  same  in  July,  1891,  and  it  was  recorded  in 
August  of  the  same  year.  It  further  appears  that  no 
notice  to  redeem  was  ever  served  upon  plaintiff.  The 
sale  of  the  lots  for  taxes  occurred  on.  the  sixth  day  of 
October,  1884,  and  the  defendant  was  the  purchase. 
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The  tax  deed  was  taken  by  the  defendant  on  the  third 
flay  of  Angust,  1892.  Onr  statute  provides  that, 
"^liter  the  expiration  of  two  years  and  nine  months 
frfter  the  date  of  sale  of  the  land  for  taxes,  the  lawful 
holder  of  the  certificate  of  purchase  may  cause  to  be 
served  upon  the  person  in  possession  of  such  land  or 
town  lot,  and  also  upon  the  person  in  whose  name  the 
same  is  taxed,  *  ♦  ♦  in  the  manner  provided  by 
law  for  the  service  of  original  notices,  a  notice  signed 
by  him,  Jjis  agent  or  attorney,  stating  the  date  of  sale, 
the  desuription  of  the  land  or  t^own  lot  sold,  the  name 
of  the  purchaser  and  that  the  right  of  redemption  will 
expire  and  a  deed  for  said  land  be  made  unless 
redemption  from  such  sale  be  made  within  ninety 
days  from  the  completed  service  thereof.  ♦  ♦  ♦ 
Service  shall  be  deemed  completed  when  an  affidavit 
of  the  service  of  said  notice,  and  of  the  particular  mode 
thereof,  duly  signed  and  verified  by  the  holder  of  the 
certificate  of  purchase,  his  agent,  or  attorney,  shall 
have  been  filed  with  the  treasurer  authorized  to  exe- 
cute the  tax  deed,  ♦  ♦  ♦  and,  until  ninety  days 
after  the  service  of  said  notice,  the  right  of  redemp- 
tion from  such  sale  shall  not  expire."  Code,  section 
894.  The  notice  in  this  case  appellant  claims  was 
directed  to  and  served  upon  plaintiff's  husband  in 
April,  1892.     Ab  we  have  said  no  notice  was  ever 

served  upon  plaintiff.  She  acquired  title  to  the 
2  lots  in  July,  1891.    They  were  taxed  to  her  and 

in  her  name  in  1891.  She  and  her  husband 
were  in  the  actual  possession  and  occupancy  of  said 
lots  from  some  time  in  1891,  and  continuously  during 
1892  until  after  the  notice  was  served  upon  which  the 
deed  issued  to  defendant.  The  notice  in  this  case, 
having  been  served  in  an  even-numbered  year,  the  tax 
purchaser  should  have  served  it  upon  plaintiff,  she 
being  the  peieons  in  whose  nanves  the  lots  were  taxed, 
as  appeared  on  the  tax  list.  Fuller  v.  Butler,  72  Iowa, 
Vol.  96  la— 12 
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729  (32  N.  W.  Rep.  283).  The  statute  also  required 
the  notice  to  be  served  upon  the  one  in  actual  posses- 
sion! of  thie  lots.  Code,  eection  894.  Whities  v.  Far- 
sons,  73  Iowa,  137  (34  N.  W.  Rep.  782)  Callanan  v.  Ray- 
mond, 75  Iowa,  307  (39  N.  W.  Rep.  511);  Bradley  v. 
Brown,  75  Iowa,  180  (39  N.  W.  Rep.  258).  This  require- 
ment was  not  satisfied  by  a  service  of  the  notice  upon 
plaintiff's  husband  alone.  These  statutory  proceed- 
ings, whereby  parties  may  be  deprived  of  their  prop- 
erty, must  be  fully  complied  with.  Cornoy  v.  Wet- 
more,  92  Iowa,  100  (60  N.  W.  Rep.  245).  The  tax 
deeds,  then^  cannot  be  held  to  cut  off  plaintiff's  right 
to  redeem. 

III.  Appellant  filed  an  amended  and  substituted 
answer,  the  facts  in  the  third  division  of  which  were 
pleaded  as  a  counterclaim  to  plaintiflf's  cause  of 
action.  In  it  defendant  averred  his  ownership  of  the 
lots  in  controversy  by  virtue  of  the  tax  deed  hereto- 
fore mentioned;  that  plaintiff  had  failed  to  pay  any 
of  the  taxes  on  said  lots  for  the  years  1891  and  1892, 

and  was  therefore  barred  and  estopped  from 
3  maintaining  her  action.    No  pleading  was  filed 

by  the  plaintiff  in  response  to  this  counter- 
claim and  defendant  contends  that,  under  section 
2712  of  the  Code,  the  material  allegations  of  his  cross 
bill  must  be  deemed  admitted.  We  do  not  think  the 
failure  to  plead  to  this  cross  bill  had  the  effect  of 
admitting  its  allegations.  Every  fact  pleaded  in  said 
cross  bill  was  put  in  issue  by  the  allegations  of  the 
petition  and  the  amended  and  substituted  answer. 
Every  matter  set  forth  in  said  cross  bill  must,  under 
the  other  issues,  have  been  considered  the  same  as  if 
said  cross  bill  had  not  been  filed.  Brown  v.  Barn" 
grover,  82  Iowa,  209  (47  N.  W.  Rep.  1082);   Ware  v. 
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Delahaye  (decided  at  this  term),  95  Iowa,  667  (64  N.  W. 
Eep.  640).    Furthermore,  the  parties  proceeded 

4  to  trial  of  the  case  in  all  respects  as  if  the 
matters  pleaded  in  the   cross  bill   had   been 

denied.  No  question  was  made  thereon  during  the 
trial  in  the  lower  court  The  defendant  had  a  right 
to  waive  this  provision  of  the  statute  in  his  favor. 
The  parties  having  proceeded  to  trial  and  treated  the 
cross  bill  as  denied,  and  having  taken  evidence  upon 
the  matter  set  out  therein,  it  is  now  too  late  to  claim 
the  benefit  of  the  provision  of  the  statute.  Long  v. 
Valleau,  87  Iowa,  675  (55  N.  W.  Bep.  34,  and  56  N.  W* 
Bep.  748). 

IV.  Appellant  contends  that,  as  it  appears  that 
plaintiff  had  not  paid  the  taxes  due  ui)on  the  lots 
when  rfiie  began  this  action,  she  cannot  be  permittd  to 
question  the  validity  of  his  tax  title.  CJode,  section 
897.  The  section  referred  to  provides  that  "no  i>erson 
shall  be  permitted  to  question  the  title  acquired  by  a 
treasurer's  deed,  without  first  showing  that    ♦     ♦     ♦ 

all  taxes  due  upon  the  property  have  been  paid.'* 

5  The  petition  in  this  case  failed  to  allege  that 
the  taxes  had  been   paid.     It   was   therefore 

demurrable.  Adams  v,  Burdick,  68  Iowa,  668  (27 
:N.  W.  Bep.  911);  McOlain's  CJode,  sections  3854-3856. 
No  demurrer  was  interposed,  nor  was  any  motion  in 
arrest  of  judgment.  Defendant  could  not  in  such  a 
case,  where  the  defect  appeared  upon  the  face  of  the 
petition,  question  the  same  by  answer.  He  should 
have  demurred,  or  moved  in  arrest  of  judgment.  Id.; 
Linden  v.  Greene,  81  Iowa,  365  (46  N.  W.  Rep.  1108); 
Dunn  V.  Wolf,  81  Iowa,  688  (47  N.  W.  Rep.  887);  Wing 
V.  District  Tp.  82  Iowa,  632  (48  N.  W.  Rep.  977). 

V.  Appellant  contends  that  certain  depositions 
Introduced'  in  evidence  on  the  part  of  plaintiff  should 
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nat  be  considered.    It  appears  that  the  parties  volun- 
tarily appeared  before  a  shorthand  reporter^ 
6  and  then  and  -there  orally   agreed  tha>t  said 

reporter  should  take  the  testimony  as  a  com- 
miseioner;  that  the  same  should  be  taken  in  short- 
hand, and  be  by  her  transcribed,  and,  when  so  tran- 
Bcribed  and  certified  by  said  commissioner,  it  should 
be  received  in  evidence  aa  though  originally  taken  in 
longhand  before  a  notary  public,  and  subject  only 
to  the  same  objections.  Notice  of  time  of  taking  wa& 
waived,  and  it  was  agreed  that,  after  the  evidence  wa& 
transcribed  it  should  be  signed  by  the  parties,  and 
verification  thereto  was  waived.  A  typewritten  stip- 
ulation, containing  the  above  and  other  provisions,  is 
returned  with  the  depositions,  and  appellee  contend* 
the  same  was  verbally  agreed  to.  We  need  not  set 
out  the  grounds  of  objection  to  tho»e  depositions. 
They  are  numerous.  It  appears,  however,  that 
none  of  these  objections  were  proi>erly  made  in 
the  court  below.  It  further  appears  that  appellant  in 
person  attended  the  taking  of  these  depositions,  and 
cross-examined  the  witnesses  at  length.  It  is  very 
apparent  that  they  were  taken  in  pursuance  of  an 
agreement  between  the  parties,  and  appellant  is  in  no 
situation  to  insist  upon  a  hearing  of  such  objt*Ccions. 
VI.  Appellant  contends  that  plaintiff  must  prove 
title  in  herself  before  she  can  be  permitted  to  question 
his  tax  title,  and  insists  that  she  has  not  done  so.  She 
established  a  complete  claim  of  title  from  the  govern- 
ment, but  appellant  says  some  of  these  intermediate 
deeds  were  not  properly  acknowledged.  The  abstract 
of  appellant,  which  purports  to  set  out  the  acknowl- 
edgments claimed  to  be  defective,  is  denied  in  an 
amendment  filed  by  appellee.  We  then  have  resort  to 
the  transcript  A  careful  examination  of  that  shows 
that  not  a  single  deed  admitted  in  evidence,  except 
the  one  from  Kneen  and  wife  to  plaintiff,  is  set  out  in 
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the  record.    As  to  the  Kneen  deed,  it  was  properly  in 
evidecbce,  and  no  objection  is  made  to  the  form 
7  of  acknowledgment    We  are  therefore  unable 

to  determine  whether  the  acknowledgments 
complained  of  were,  in  fact,  objectionable  op  not.  We 
cannot  presume  that  there  was  some  defect  in  these 
deeds^  or  in  the  acknowledgments,  which  would 
exclude  them  from  being  considered  by  the  trial  court. 
Error  in  this  respect  must  be  made  to  affirmatively 
appear.  In  this  condition  of  the  record,  we  must  pre- 
sume that  the  deeds  and  acknowledgments  were  fmdh 
that  they  weire  pro»perly  admitted)  in  evidence,  and 
Buch  being  the  ca«e,  plaintiff  established  her  title  to 
the  lots. 

VII.  Miany  other  questioms  are  argued'  by  appel- 
lant. We  cannot  speak  of  them  in  detail.  We  have 
examined  the  entire  record  and  discover  no  error. 
— Affirmed. 


'  M    18lj 
>104  484, 


Toft    18ll 

Henry  Agne,  Appellant,  v.  Jacob  T.  Slitsingbr.      [in  m 

126    8371 


Casement:    directed   verdict.    It  appears  that  plaintiffs  grantor 

1  dedicated  land  for  a  road  with  an  express  reservation  of  the  right 
to  attach  a  fence  to  the  bridge  **which  must  necessarily  be  bnilt 
across  Bock  run  before  said  road  can  be  made  passable.*'  A 
bridge  which  was  thereafter  built  on  the  dedicated  piece  of  road 
was  not,  strictly  speaking,  over  Bock  run  or  its  main  channel, 

8  and  the  petition  so  showed.  It  crossed  a  deep  ravine  where  the 
ravine  made  a  junction  with  the  creek  and  some  forty  feet  from  a 

4  county  bridge  over  Bock  run.  This  county  bridge  was  built 
when  said  dedication  was  made  and  was  not  necessary  to  make 

7    the  new  road  passable.    Both  plaintiff  and  his  grantor  had  for 

6    many  years  connected  their  fences  with  the  bridge  over  the  ravine 

and  allowed  their  cattle  to  pass  under  it.    These  privileges  were 

2  essential  for  pasturing  purposes.  It  was  charged  that  defendant 
in  rebuilding  the  bridge,  had  maliciously  destroyed  said  passage. 
The  defendant  insisted  that  said  reservation  applied  to  said 
county  bridge  and  not  to  the  one  built  and  rebuilt  over  the  ravine. 

5  Eeld,  it  was  error  to  direct  a  verdict  for  defendant  on  account  of 
so  construing  the  grant,  especially  as  the  question  of  identity  was 
raised  only  on  the  introduction  of  testimony. 
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OoNSTRUcnoN.    A  reservation  of  a  right  to  attach  a  fence  to  a  bridge 
6    includes  the  right  to  passage  way  for  stock  under  the  bridge, 
under  the  circumstances  at  bar.    60  N.  W.  Bep.  488,  reversed  on 
rehearing. 

Appeal  from  Cedar  District  Court. — ^Hon.  J,  H.  Pebss- 
TON,  Judge. 

Wednesday,  Octobbb  23,  1895. 

Action  at  law  to  recover  damages  from  defendant 
for  maliciously  destroying  a  cattle  pass  claimed  by 
plaintiff  across  and  under  a  highway  bridge  in  CJedar 
county,  Iowa.  There  was  a  trial  to  a  jury,  and  at  the 
conclusion  of  plaintiff's  testimony  the  court  directed 
a  verdict  for  defendant    Plaintiff  appeals. — Reversed. 

Isaac  Landt  and  Wheeler  &  Moffit  for  appellant. 
Robert  G.  Cotisins  for  appellee. 

Deemer,  J. — ^This  is  the  third  time  this  case  has 
been  before  ua .  The  opinion  on  the  first  appeal  will  be 
found  in  85  Iowa,  306  (52  N.  W.  Rep.  228).  On  October 
9,  1894,  an  opinion  was  filed  on  the  second  appeal, 
which  will  be  found  in  60  N.  W.  Rep.  483,  affirming  the 
judgment  of  the  lower  court  A  rehearing  was 
granted  of  this  second  appeal,  and  we  are  now  to  cour 
siller  the  second  appeal  again.  The  plaintiff  is  the 
owner  of  contiguous  parts  of  sections  5  and  8,  in  town- 
ship 80,  range  3,  Oedar  county,  Iowa,  which  he  occu- 
pies and  uses  for  agricultural  puirpoeea  He  purchased 
the  same  of  one  Sem.  Simmons.  In  the  year  1858, 
Simmons  being  then  the  owner  of  the  land,  exe- 
cuted and  filed  with  the  county  judge  an  instrument 
in  words  and  figures  as  follows:  ^''To  the  CJounty 
Judge  of  Oedar  County,  Iowa:  A  continuation  of  the 
Old  Littrel  road,  running  north  and  south  through  the 
center  of  sec.  5,  township  80  N.,  range  3  west  of  the  5th 
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p.  M.,  as  seen  in  the  above  plat  The  undersigned, 
owner  of  the  east  i  N.  W.  quarter  of  section  8,  town 
80,  range  3  west,  agrees  to  donate  ground  for  the  pur 
pose  of  establishing  a  public  highway,  being  a  con- 
tinuation of  the  above  Littrel  road,  as  follows:  Com- 
menicing  at  the  quarter  post  between  sections  5  and  8, 
town  and  range  as  aforesaid;  thence  south,  18  degrees 

west  16  poles,  more  or  less,  to  intersect  the 
1  Moscow  and  Marion  road;  said  continuation  to 

be  on  the  express  condition,  viz.  that  said  owner 
reserve  the  right  to  attach  a  fence  to  the  bridge  w*hich 
must  Decessarily  be  built  across  Bock  run  before  said 
road  can  be  made  passable.  [Signed]  Semu  Simmons, 
Owner.'* 


Section  5* 


XJ'poD:  the  filing  of  this  paper  the  county  judge 
made  of  record  the  following  order:  "County  Court, 
Sept  Term,  A.  D.  185&  Sem.  Simmons*  Boad.  On 
this  day  the  agreement  of  S.  Simmons,  the  owner  of 
the  land  through  which  the  road  runs,  was  filed, 
together  with  a  plat  of  same,  whereupon  the  said  road 
was  established,  and  ordered  to  be  recorded.  The 
court  then  adjourned  for  the  session.     Geo.  Smith, 
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County  Judge."  Thereafter  the  road  eo  dedicated  waa 
opened,  and  a  bridge  was  constructed  across  a  ravine 
at  its  junction  with  Rock  run,  in  such  a  manner  as  to 
admit  of  fences  being  attached  to  the  bridge,  and  with 
ample  space  for  etock  to  i>afls  under  the  bridge.  The 
bridge  so  constructed  was  thus  maintained  from  1858 
to  1890,  and  plaintiff  and  his  grantor  had  fences  con- 
nected with  the  bridge,  and  continuously  used  the  pas- 
sageway for  a  cattle  pass.  In  the  summer  of  1890  the 
bridge  was  washed  out  by  a  freshet,  and  the  defendant, 
who  was  then  road  supervisor,  being  notified  by  certain 
citizens  to  repair  the  bridge,  caused  the  same  to 

2  be  replaced.  Plaintiff  claims  that  defendant, 
although  notified  to  replace  the  bridge  as  there- 
tofore maintained,  willfully,  maliciously,  and  negli- 
gently reconstructed  the  same  so  as  to  deprive  him  of 
the  privilege  of  connecting  his  fence  therewith,  and  in 
such  manner  as  to  destroy  the  cattle  pass  thereunder. 
He  avers  that  the  right  to  a  cattle  pass  is  one  of  the 
incidents  of  the  reservation  in  the  grant,  and  is 
covered  thereby,  and  that,  if  this  be  not  true,  he  holds 
the  same  by  a  prescrijytive  right,  by  reason  of  his 
grantor  having  used  and  occupied  the  same  under  claim 
of  right  or  color  of  title  for  more  than  thirty  years. 
Defendant  denies  that  plaintiff  is  entitled  to  a  cattle 
pass  under  the  bridge,  and  denies  that  he  has  replaced 

it  so  that  plaintiff  cannot  attach  fences  thereto, 

3  or  so  as  to  destroy  the  passageway  for  cattle 
thereunder.  He  also  avers  that  the  reservation 

in  the  grant  does  not  relate  to  the  bridge  in  question, 
but  to  another  bridge  across  Rock  Run,  some  thirty  or 
forty  feet  distant.  The  lower  court  seems  to  have 
adopted  this  last  theory  of  defendant,  and  in  accord- 
ance therewith  directed  a  verdict  for  him. 

I.  It  is  true  that  the  bridge  as  rebuilt  was  not, 
strictly  speaking,  across  Rock  run.  Nor  was  the 
bridge,  as  originally  built,  across  the  main  channel  of 
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iJi!^  brook.    It  did,  however,  croes  a  dieep  ravine  at  its 

junction  with  Rock  run,  and  some  thirry  or  forty  feet 

from  a  county  bridge  over  Rock  run,  on  wliat  is  known 

as  the  "Moscow  and  Marion  Road"  as  show^  on 

4  the  plat  The  right  reserved  is  "to  attach  a  fence 
to  the  bridge  which  must  necessarily  be  built 

across  Rock  run  before  said  road  can  be  made 
passable."  Now,  the  evidence  shows  that  the  bridge 
on  the  Moscow  and  Marion  road  over  the  brook 
proper  was  built  before  the  grant  was  made,  and  was 
not  necessary  to  make  the  new  road  passable.  The 
plaintiff  attached'hie  fence  to  the  bridge  in  question, 
and  not  to  the  one  over  Rock  run  proper,  and  all 
parties  evidently  understood  that  the  bridge  in 
question  was  the  one  referred  to  in; the  grant.  More- 
over, the  claim  that  the  bridge  in  question  is  not  the 
one  referred  to  in  the  grant  does  not  seem  to  be 

5  properly  made  in  the  pleadings.  It  was  raised 
at  the  trial  upon  the  introduction  of  the  testi- 
mony, and  there  was  nothing  in  the  pleadings  to  indi- 
cate that  there  was  any  issue  over  the  question  of  the 
identity  of  the  bridge.  The  petition  showed  on  its 
face  that  the  bridge  was  not  over  Rock  run  proper,  but 
over  an  arm  of  this  stream,  and  the  answer  admits  the 
allegations.  No  attack  was  made  upon  the  petition 
upon  this  ground,  and  we  do  not  think  the  question 
discussed,  and  upon  which  the  case  was  decided  in  the 
lower  court,  was  properly  in  the  case.  Having  adopted 
this  view,  th^  lower  court  made  many  errors  in  the 
rejection  of  testimony  which  need  not  be  specially 
pointed  out,  as  the  rulings,  or  many  of  them,  seem  to 
be  predicated  upon  the  theory  that  the  bridge  in 
question  is  not  the  one  referred  to  in  the  grant. 

11.  The  right  reserved  is  "to  attach  a  fence  to  the 
bridge."  Defendant  contends  that  this  does  not  cover 
or  include  the  right  to  a  cattle  pass  under  the  bridge. 
We  may  observe,  in  passing,  that,  if  the  construction 
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contended  for  be  adopted,  the  court  was  in  error  in 
taking  the  case  from  the  jury,  because  there  was  evi- 
dence that  a  fence  could  not  be  properly  attached  to 

the  bridge  as  it  was  reconstructed;  but  we  do 
6  not  think  the  grant  should  be  thus  construed.  It 

is  familiar  doctrine  that  in  conetruing  such 
instruments    we    must    look    to    the    circumstances 
attendant  ux)on  the  transaction,  the  situation  of  the 
parties,  and  the  state  of  the  thing  granted,  to  asceri^n 
the  intention  of  the  parties;  for  it  is  the  intent  of  the 
parties  whi-ch  should  govern,  where  such  intent  can 
be   d*etermined   by    paonol    evidence    without    doing 
violence  to  some  of  the  ©ettled  rules  with  reference  to 
written  instruments.    Craven  v.  Winter ,  38  Iowa,  479; 
Corhett  v.   Berryhill,  29  Iowa,  160.     It  is  apparent 
that  the  right  to  attach  fences  to  the  highway  bridge 
is,  in  and  of  itself  a  mere  barren  privilege,  and  we  can- 
not presume  that  the  parties  had  no  beneficial  rra  in 
view   in  reserving  the   easement.     Rather  will   we 
assume  that  they  had  some  valuable  purpose  in  view  in 
so  doing.    Turning  to  the  evidence,  we  find  that  before 
the  dedication  by  plaintiff's   grantor  there   was    a 
stream  of  running  water  upon  this  tract  of  land  in 
section  8,  which  afforded  water  for  his  stock.     The 
road  dedicated  by  him  would  so  cut  up  this  land  as  to 
leave  a  part  of  it  in  section  8,  so  that  stock  pastured 
thereon  could  not  get  to  water  rrlchout  passing  over 
this  road  or  under  the  bridge.    The  ravine  was  so  deep 
that  if  a  bridge  were  built  over  it  equal  in  height  to 
the  banks  of  the  stream  there  would  be  ample  space 
to  allow  stock  to  paes  and  repass  thereunder.     The 
land  immediately  adjacent  to  the  bridge,  and  on  either 
side  of  it,  was  used  by  plaintiff  and  his  grantor  for 
pasturage  purposes,  and  was  so  used  at  the  time  the 
grant  was  made,  and  this  passageway  was  and  is  of 
value  to  the  owner  of  the  land.     So  far  as  we  can 
discover,  there  was  no  other  purpose  in  reserving  the 
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ligM  to  attach  tbte  fence^  amd  we  thinik  it  was  the 
purpoBe  a^d  understanding  of  the  parties  to  afford  a 
cattle  pas$  under  the  bridge  by  the  reservation  made 
in  the  grant  The  parties  themselves  placed  this  con- 
stractian  upon  it,  and  no  claim  was  made  to  the  con- 
trary until  defendant  went  to  replace  the  original 
bridge.  There  is  nothing  in  the  language  of  the  grant 
which  negatives  this  privilege,  and  we  think  it  clearly 
appears  that  the  reservation  covers  the  cattle  pass. 
Asaustaining  our  conclusions,  see  Karmuller  v.  KrotZy 
18  Iowa,  360,  and  the  second  port  of  the  former 
oiHDion  in  85  Iowa,  at  page  310  (52  N.  W.  Eep.  228). 

III.  We  had  occasion  on  the  former  appeal  to 
consider  the  question  as  to  plaintiflf^s  rights  by  pre- 
scription (see  paragraph  5  of  the  original  opinion),  and 
need  only  say  at  this  time  that  there  was  suflftcient 

evidence  to  take  the  case  to  the  jury  on  this 
7        claim.    The    alleged    adverse   possession    was 

open,  actual,  notorious,  and  under  claim  of 
right,  and  had  ripened  into  a  perfect  easement  before 
the  adoption  of  section  2033  of  the  Code.  See  Bald- 
win V.  Herhst,  54  Iowa>  168  (6  N.  W.  Rep.  257).  The 
cage  cAiould  have  gone  to  the  jury  under  proper 
instructions  from  the  court. — Reversed. 
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9ns  M.  T.  V.  Bowman  v.  The  Western  Fur  Manufacturing 

^^-[^l  Company,  et  al.j  Appellant. 

M^  ml  Practice:    plea  and  proof.    A  general  denial  of  an  allegation  that 

i  an  attachment  was  maliciously  saed  out,  allows  it  to  be  shown 
that  the  attachment  plaintiff  was  advised  by  his  attorney  that  the 
writ  was  authorized  after  he  had  stated  the  facts  within  iiis  knowl- 
edge to  the  attorney. 

MisoONDUOT.    The  fact  that  two  jurors  examined  the  entrance  to  a 
8    building  from  which  defendant  claimed  certain  goods  were  stolen 

4  will  not  warrant  new  trial  where  there  was  no  controversy  as  to 
the  appearance  of  the  entrance  or  its  approaches. 

Exceptions:    customs.    The  statutory  authority  requiring  that  excep- 

5  tions  must  be  taken  and  appear  of  record  is  not  dispensed  with 
t)ecause  it  is  the  uniform  practice  in  a  given  county  to  consider 
exceptions  to  instructions  taken  without  having  them  show  of 
record. 

Evidence.    Portions  of  a  city  directory  which  show  the  business  con- 
2    nections  of  an  attachment  defendant  are  admissible  in  connection 
with  other  evidence,  to  show  the  facts  upon  which  the  plaintiff 
acted  in  suing  out  the  writ. 

Praotiee  In  Supreme  Conrt*    When  it  appears  by  an  undeniod  amend- 

6  ment  that  all  the  evidence  is  not  up,  the  verdict  will  be  presumed 
to  be  warranted  by  the  evidence. 

Additional  abstract.    Appellee  filed  an  additional  abstract  of  seven 

7  pages  before  appellant  argued.  After  said  argument  he  filed  an 
amendment  of  nineteen  pages  asserting  for  the  first  time  that  all 
the  evidence  was  not  up.  Held^  while  the  amendment  will  not  be 
stricken  no  costs  for  it  will  be  allowed. 

Appeal  from  Polk  District  Court — Hon,  S.  F.  Ballibt, 

Judge. 

Wednesday,  October  23,  1895. 

Action  at  law  to  recover  the  value  of  a  mink  dol- 
inan%  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiff.  The  defendants  appeal. — 
Affirmed. 
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Park  &  Odell  for  appellant. 

J.  K.  Macomber  and  Guernsey  &  Baily  for  appellee. 

Robinson  J. — ^During  the  latter  part  of  the  year 
1891  the  defendant  H.  J.  Gutman  was  doing  business 
in  Des  Moines  under  the  name  of  "Western  Fur  Manu- 
facturing Company."  Both  he  and  the  company  are 
named  as  parties  defendant.  In  October,  1891,  the 
plaintiff  delivered  to  the  defendants  for  keeping  and 
sale  a  mink  dolman,  a  mink  cap,  and  a  mink  muff. 
About  the  middle  of  the  next  month  the  dolman  disap- 
peared and  neither  that  nor  the  other  articles  were 
produced  on  the  demand  of  the  plaintiff.  This  action 
was  commenced  to  recover  the  value  of  all  of  the 
articles,  but  some  time  after  it  was  commenced  the 
cap  and  muff  were  surrendered  to  the  plaintiff,  and  the 
dolman  alone  is  now  in  controversy.  The  plaintiff 
claims  that  the  defendants  agreed  to  keep  the  dolman 
and  other  article®  safely  until  called  for  by  him,  or 
until  sold,  and  that  they  were  to  receive  ten  per  cent, 
of  the  amount  of  the  sale,  in  case  one  were  made,  as 
compensation  for  keeping  and  selling  the  property. 
The  plaintiff  claims  further  that,  if  the  dolman  was 
stolen,  it  was  because  of  the  negligence  of  the  defend- 
ants. The  action  was  aided  by  an  attachment,  which 
was  issued  on  the  grounds  that  the  defendants  had 
disposed  of  their  property  in  part,  with  intent  to 
defraud  their  creditors,  and  th-at  they  had  projyerty 
which  they  concealed.  The  writ  of  attachment  was 
levied  upon  personal  property  constituting  a  part  or 
all  of  the  stock  in  trade  of  the  defendants,  and  a  bank 
was  garnished  by  virtue  of  it.  The  defendants  claim 
that  the  furs  were  left  with  them  to  be  kept  without 
reward,  Lut  that,  in  case  a  sale  was  made,  they  were 
to  receive  comi)ensation  for  it;  that  the  plaintiff 
insisted  upon  their  placing  the  dolman  in  their  show 
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window,  which  was  done;  and  that  it  was  stolen  there- 
from without  negligence  on  their  part.  They  seek  in 
a  counterclaim  to  recover  damages  alleged  to  have 
been  caused  by  the  wrongful  and  malicious  suing  out 
of  the  writ. 

I.  The  plaintiff  was  permitted  to  show  that  he 
had  stated  the  facts  within  his  knowledge  in  regard  to 
the  acts  and  purposes  of  the  defendants  to  his  attorney 
before  suing  out  the  writ  of  attachment,  and  that  the 

attorney  had  advised  him  that  the  facts  stated 
1  authorized  the  plaintiflf  to  sue  out  the  writ  The 

defendants  contend  that  this  evidence  was 
erroneously  admitted,  because  the  reply  to  the 
counterclaim  does  not  admit  that  the  defendants  were 
damaged,  nor  plead  in  mitigation  that  the  plaintiff 
acted  on  the  advice  of  an  attorney  in  applying  for  the 
writ.  Section  2682  of  the  Code  is  relied  upon  in  sup- 
port of  this  claim.  That  provides  that:  "In  any 
action  brought  to  recover  damages  for  injury  to 
person,  character  or  property,  the  defendant  may  set 
forth  in  a.  distinct  division  of  his  answer  any  facts  of 
which  evidence  is  legally  admissible  to  mitigate  or 
otherwise  reduce  the  damages,  whether  a  complete 
defense  or  justification  be  pleaded  or  not,  and  he  may' 
give  in  evidence  the  mitigating  circumstances  whetkor 
he  prove  the  defense  or  justification  or  not,  and  no 
mitigating  circumstances  shall  be  proved  unless  plead 
except  such  as  are  shown  by  or  grow  out  of,  the  testi- 
mony introduced  by  the  adverse  party.  *  *  •'^  It 
is  insisted  by  the  appellants  that  the  fact  that  the 
plaintiff  acted  upon  the  advice  of  counsel  was  a  miti- 
gating circumstance,  which  should  have  been  pleaded. 
But  it  was  not  shown  as  a  mitigating  circumstance, 
within  the  meaning  of  the  section  quoted.  Section 
2961  of  the  Code,  in  regard  to  attachments,  provides 
that  if  in  an  action  on  the  bond  it  be  shown  that  the 
attachment  was  sued  out  maliciously,  the  plain>tifr 
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therein  may  recover  exemplary  damages.  The  defend- 
ants aver  in  their  counterclaim  that  the  allegations  oi 
the  petition  on  which  the  attachment  was  issued  were 
made  with  malice,  for  the  purpose  of  procuring  the 
writ,  and  to  injure  the  defendants,  and  that  they  were 
injured  by  them.  The  defendants  therefore  allege 
grounds  for  the  recovery  of  exemplary  damages.  The 
reply  contains  a  general  denial,  and  that  is  a  denial  ol 
the  allegations  of  malice.  To  sustain  the  issue  thus 
formed,  evidence  was  offered  for  the  defendants,  and 
it  was  competent  for  the  plaintiff  to  offer  any  com- 
petent proof  of  the  absence  of  malice  on  his  part  in 
suing  out  the  writ.  It  was  wholly  unnecessary  for 
him  to  admit  that  the  attachment  was  wrongfully  sued 
out,  or  that  damages  had  been  sustained  by  the 
defendants  in  consequence  of  it.  The  evidence  in 
question  was  offered  not  in  mitigation  of  a  wrong 
admitted,  but  to  defeat  an  alleged  ground  of  recovery 
which  was  fully  denied. 

II.  The  appellants  complain  of  the  ruling  of  the 
court  in  admitting  in  evidence  portions  of  the  Des 
Moines  CSty  Directory  for  the  year  1891,  which  reads 
as  follows:  "Gutman,  H.  &  Oo.  Harry  J.  and  A.  L. 
Gutman,  hides,  pelts,  furs,  &c.  211  West  3rd."  "Gut- 
man,  Harry  J.  (H.  Gutman  &  Co.)  and  Supt.  Western 
Pur  Manufacturing  Oo.  r  823  W  8th."  The  ground  of 
objection  is  that  the  defendant  had  denied  having 
authorized  the  entries,  or  being  in  any  manner 
responsible  for  them.  The  evidence  in  question  was 
offered  to  show  in  part  the  information  on 
2  which  the  plaintiff  acted  in  suing  out  the  attach- 
ment. He  had  consulted  the  directory,  and  had 
seen  the  items  offered  in  evidence,  before  this  action 
was  commenced,  aud  also  a  notice  of  the  dissolution 
of  the  firm  of  H.  Gutman  &  Co.,  signed  by  the  defend- 
ant and  another,  and  published  a  day  or  two  after  the 
dolman  is  alleged  to  have  been  stolen.    The  plaintiff 
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also  had  some  reason  to  believe  that  the  dolman  was 
not  in  fact  stolen;  that  improper  use  had  been  made 
of  it;  and  that  the  stock  in  trade  of  the  defendant 
was  disappearing  more  rapidly  than  it  would  have 
done  in  the  ordinary  course  of  business.  The  defend- 
ant Gutman  admitted  that  he  had  been  a  member  ol 
the  firm  of  H.  Gutman  &  Co.  prior  to  its  dissolution. 
It  appears  that  all  the  statements  contained  in  the 
items  from  the  directory  admitted  in  evidence  are 
shown  to  be  true  by  the  testimony  of  the  defendants. 
There  is  no  controversy  in  regard  to  their  truth,  and 
no  prejudice  could  have  resulted  had  they  been 
improperly  admitted  in  evidence;  but  we  think  they 
were  admissible  in  connection  with  other  evidence  to 
show  the  facts  on  which  the  plaintiff  acted  in  suing 
out  the  attachment 

III.  Complaint  is  made  of  the  conduct  of  two 
members  of  the  juiry,  which  is  set  out  in  the  motion  for 
a  new  trial  in  words  as  follows:  "Two  of  the  jurors 
did  not  follow  the  instructions  of  the  court,  and  with- 
out the  order,  direction  or  leave  of  the  court  sought 
out  the  premises  in  which  the  projyerty  was  left  by  the 
plaintiff  set  out  in  his  petition,  audi  at  the  time  occu- 
pied by  the  defendants,  and  examined  the  same 
3  and  the  rear  entrance  thereto.    The  said  jurors 

sought  out  the  said  premises  independently  of 
the  other  said  jurors,  and  not  in  a  body  as  a  jury,  nor 
under  the  charge  of  an  oflScer,  and  were  not  shown  the 
said  premises  by  a  person  appointed  for  that  purpose/^ 
These  statements  were  verified.  The  instruction  of 
the  court  violated  is  not  shown,  but  we  may  presume 
that  it  was  the  one  required  to  be  given  when  the  jury 
are  permitted  to  separate  during  the  trial.  That 
instruction  is  to  the  effect  that  it  is  the  duty  of  each 
juror  not  to  converse  with  any  juror  or  any  other 
person,  nor  suffer  himself  to  be  addressed  by  any  other 
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person,  on  the  subject  of  the  trial,  and,  as  far  as  pos- 
sible to  avoid  forming  an  opinion  thereon  until  the 
final  submission  of  the  cause.  Code,  section  2792.  It  is 
not  shown  that  there  was  any  violation  of  this  require- 
ment of  the  law,  but  it  seems  to  be  the  thought  of 
the  appellants  that  v  hat  the  jujrors  did  was  a  violation 
of  section  2790  of  the  Code.  Thfat  provides  that: 
"Whenever  in  the  opinion  of  the  court  it  is  proper  for 
the  jury  to  have  a  view  of  the  real  property  which  is 
the  subject  of  controversy,  pr  of  the  place  in  which 
any  material  fact  occurred,  it  may  order  them  to  be 
conducted  in  a  Jbody  under  the  charge  of  an  oflScer,  to 
the  place  jwhich  shall  be  shown  to  them  by  some 
person  appointed  by  the  court  for  that  purpose."  It 
was  claimed  by  the  appellant  thiat  the  dolman  was 

rtolen  by  some  one  who  entered  the  storeroom 
4  from  the  rear  end.    There  was  no  controversy 

as  to  the  appearance  of  that  entrance  or  its 
approaches,  and  it  does  not  seem  to  us  at  all  prob- 
able that  prejudice  could  have  resulted  to  any  one 
from  the  inspection  of  the  premises  made  by  the 
jurors.  What  they  did  was  not  in  violation  of  any 
express  provision  of  the  law,  and,  umless  it  was  preju- 
dicial to  the  defendants,  it  is  not  suflScient  ground  for 
a  new  trial.  The  district  court  was  able  to  determine 
much  more  intelligently  than  we  can  the  effect  of  the 
acts  of  the  jurors,  and  necessarily  found  that  they 
were  without  prejudice.  There  is  nothing  in  the  record 
to  show  that  the  conclueion  thus  reached  is  incorrect 
A  new  trial  is  granted  for  the  misconduct  of  the  jury 
when  it  affects  materially  the  substantial  rights  of 
the  applicant  for  it.  Code,  section  2837;  Perry  v.  Cot- 
tingham,  63  Iowa,  43  (18  N.  W.  Bep.  680);  Brant  v. 
City  of  Lyons,  60  Iowa,  175  (14  N.  W.  Rep.  227);  Lang- 
worthy  V.  Myers f  4  Iowa,  22;  Miller  v.  Root,  77  Iowa, 
549  (42  N.  W.  Rep.  502).  We  conclude  that  a  new  trial 
should  not  be  granted  on  the  grounds  urged. 
Vol.  96  la- 13 
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IV.  The  appellants  contend  that  the  court  erred 
In  refusing  to  give  certain  instructions  asked  by  them, 
and  in  giving  certain  portions  of  the  charge.  The 
answer  to  this  part  of  their  argument  is  that  the  record 
does  not  show  that  any  exceptions  were  taken  to  the 

action  of  the  court  in  regard  to  its  charge  and 
5  the  instruction  refused.    It  is  said  to  have  been 

the  uniform  practice  in  the  courts  of  Polk 
county  for  many  years  to  consider  th'at  exceptions  are 
taken  to  the  instructions  of  the  court  without  having 
them  show  of  record.  Such  a  practice,  if  it  exists,  can- 
not affect  the  determination  of  this  case.  The  statute 
provides  for  the  taking  of  exceptions,  and  for  making 
them  appear  of  record,  and  we  cannot  dispense  with 
those  requirements.  Whether,  under  a  general  prac- 
tice to  have  the  ruling  of  the  court  in  giving  and 
refusing  instructions  regarded  as  excepted  to  at  the 
time  of  ruling,  and  to  have  the  record  thereafter  made 
show  exceptions  duly  taken,  the  trial  court  might  be 
authorized  to  make  the  record  conform  to  the  general 
practice,  is  a  question  not  properly  before  us,  and  not 
determined. 

V.  It  is  insisted  that  the  evidence  showfi  clearly 
that  the  dolman  was  lost  by  means  of  a  burglary  com- 
mitted without  fault  on  the  part  of  the  defendants, 
and  that  they  should  not  be  held  liable  in  this  action* 
We  do  not  think  this  claim  is  sustained  by  the  record. 
That  shows  that  the  jury  were  authorized  to  And  that 
the  agreement  under  which  the  dolman  was  received 
by  the  defendants  was  for  the  mutual  benefit  of  the 
parties  to  the  agreement,  and  that  the  defendants  were 
required  to  exercise  at  least  ordinary  care  to  keep  it 
safely  {Chamberlain  v.  Cobb,  32  Iowa,  161;  2  Am.  & 
Eng.  Enc.  Law,  54);  that  the  defendants  represented 
th<at  they  had  a  safe  place  for  the  storage  of  the  prop 
erty,  and  agreed  to  keep  it  safely;  that  they  were  not 
required  to  keep  it  in  the  show  window  as  claimed  by 
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them,  and  that  it  was  lost  in  conseqnen-ce  of  their  neg- 
ligence.    There  is  also  sufficient  evidence  to 

6  justify  the  issuing  of  the  attachment.    But,  if 
this  were  not  so,  and  the  record  failed  to  show 

that  the  verdict  is  sustained  by  the  eviden<?e,  we  could 
not  reverse  the  judgment  on  that  ground,  for  the  reason 
that  the  appellee,  in  an  additional  abstract,  not  denied, 
has  alleged  that  the  several  abstracts^  taken  together 
do  not  contain  all  .the  evidence  ux)on  which  the  case 
was  heard  and  determined.  In  this  condition  of  the 
record  we  would  presume,  if  necessary,  that  the  verdict 
and  judgment  were  fully  authorized  by  the  evidence 
actually  submitted.  Goode  v.  Steams^  82  Iowa,  710 
(47  N.  W.  Hep.  893).  We  have  caref uUy  examined  each 
question  discussed  by  the  appellants,  but  without  find- 
ing any  reason  for  disturbing  the  judgment  of  the 
district  court.  * 

VI.  The  appellants  have  filed  a  motion  to  strike 
from  the  files  an  amendment  to  the  additional  abstract 
filed  by  the  appellee  on  the  ground  that  it  is  not  author- 
ized by  the  rules  governing  the  practice  in  this  court, 
and  that  it  was  not  filed  in  due  time.  The  abstract  of 
the  appellants  was  served  on  the  sixteenth  day  of  May, 
1894,  and  the  additional  abstract  of  the  appellees  six 
weeks  later.  The  argument  of  the  appellants  was 
served  on  the  twenty-second  day  of  January,  1895.  On 
the  tenth  day  of  May  next  following,  the  appellee 
served  the  amendment  to  his  additional  abstract  which 
is  assailed  by  the  motion.  In  that  amendment  the 
claim  was  made  for  the  first  time  that  the  various 
abstracts  did  not  show  all  the  evidence  on  which  the 
case  was  heard  and  determined.  It  also  set  out  a  part 
of  the  bill  of  exceptions,  and  showed  that  no  exceptions 
were  taken  to  the  rulings  on  instructions  and  to 

7  the  charge.    The  failure  to  call  attention  to  the 
matters  thus  shown  by  the  bill  of  exceptions 

until  the  service  of  the  amendment  to  the  additional 
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abetract  is  not  material,  for  the  reason  that  the 
abstract  of  the  appellant  did  not  show  exceptions  to 
the  refusal  to  give  instructions  asked,  nor  to  the 
charge,  but  the  failure  of  the  appellee  to  claim  that  the 
evidence  submitted  on  the  trial  was  not  set  out  in  the 
record  in  this  court  may  have  misled  the  defendants  in 
preparing  their  argument  Until  the  denial  of  the 
appellee,  the  abstract  of  the  appellants  was  sufficient 
to  justify  the  conclusion  that  it  contained  all  the  evi- 
dence submitted  on  the  trial.  It  is  .not  our  practice  to 
strike  from  the  files  additional  abetraete  because  not 
filed  within  the  time  required  by  the  rules,  although 
we  should  not  Jiesitate  to  do  so  in  a  case  where  justice 
seemed  to  demand  it  Amendments  to  abstracts  are 
frequently  filed  to  cover  omissions,  and  are  usually 
considered.  Palo  Alto  Co,  v,  Harrison ^  68  Iowa,  84 
(26  N.  W.  Bep.  616);  But  reasonable  diligence  should 
be  used  to  set  out  in  the  additional  abstract  all  mate- 
rial matter  omitted  from  the  abstract,  and  to  avoid  the 
necessity  for  amendments.  The  additional  abstract 
in  this  case  ^contains  about  seven  pages.  The  amend- 
ment thereto  contains  nineteen.  No  sufficient  cause  is 
^hown  for  the  failure  to  incorporate  in  the  additional 
abstract,  when  prepared  and  served  at  first,  all  the 
matter  set  out  in  the  amendment,  and  as  the  failure  to 
so  incorporate  it,  and  to  show  the  defects  upon  which 
the  appellee  relies,  waa  of  a  nature  to  mislead  the 
appellants,  costs  for  the  amendment  will  not  be  allowed 
against  the  appellants.  The  motion  to  strike  is,  how- 
ever, overruled.  The  judgment  of  the  district  court  is 
affirmed. 


Digitized  by  VjOOQIC 


Oct.  1895]  AsHTOiff  V.  Stot.  197 


96    1971 
gB       6| 

Chaelbs  Ashton,  et  al.^  v.  H.  W.  Stoy,  Appellant.      "Wm 

114    106 

tSeleetloii^fOfllciAl  Paper:  pbaotiob.    Fraud  in  a  oontest  over  sacb 
2    selectioii  shoald  be  alleged  before  the  board  holds  the  hearing 
and  makes  the  selection. 

SuBSOBiBRB.    One  to  whom  a  publisher  sends  a  newspaper  without 
8    his  consent,  at  the  instance  of  a  third  person  who  pays  the  sob- 

4  scription  for  a  year  for  advertising  purposes,  is  not  '*a  IxmaJltU 
ii    subscriber*'  within  Code,  807,  which  requires  the  selection  of  the 

paper  having  the  largest  number  of  honaflde  yearly  subscribei 
within  the  county. 

Apfbal.    The  district  court  must  try  the  case  on  the  subscription 

5  lists  filed  with  the  auditor  and  they  cannot  be  amended  by  adding 
omitted  subscribers. 

MonON  FOB  MORS  BPBOiFio  8TATB1CENT:  WAIVBB.    Overruling  such  a 
1    motion  is  not  waived  where  no  subsequent  pleading  is  filed. 

Appeal  from  Guthrie  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Thursday,  Ootobee  24, 1895. 

The  plaintiflfB  are  the  publishers  of  the  Guthrian 
a  weekly  newspaper  published  in  Guthrie  county.  In 
January,  1893,  they  applied  to  the  board  of  supervis- 
ors of  that  county  to  have  their  newspaper  selected  as 
one  of  the  official  newspapers  of  the  counrty  under  the 
provisions  of  section  307  of  the  Code.  The  board  denied 
the  application,  and  selected  the  Guthrie  TimeSy  a 
weekly  newspajyer  published  in  the  county  by  the 
defendant  From  the  deci«ion  the  plaintiffs  appealed 
to  the  district  court.  That  tribunal  found  in  favor  of 
the  plaintiffs,  and  adjudged  the  Gufltrian  to  be  one  of 
the  official  papers  of  the  county  .for  the  year  named. 
Prom  that  judgment  the  defendant  appeals. — Affirmed. 
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E.  W.  Weeks  for  appellant. 
E.  B.  Sayles  for  appellees. 

Bobinson,  J. — The  list  of  subscribers  within  the 
county  filed  by  the  plaintiffs  contained  nine  hundred 
and  eighty-six  names,  of  which  ninety-one  were 
stricken  out  by  the  court,  leavinig  eight  hundTed'  and 
ninety-five  which  were  counted  as  those  of  bona  fide 
yearly  subscribers  for  the  Guthrian.  The  list  filed  by 
the  defendant  contained  one  thousand  and  twelve 
names,  of  which  ,one  hundred  and  nineteen  were 
stricken  out,  leaving  eight  hundred  and  ninety-three  to 
be  counted  ftor  the  Times j  or  two  less  than  the  number 
counted  for  the  other  paper. 

I.  In  the  district  court  the  defendant  filed  a 
motion  to  require  the  plaintiffs  to  state  more  particu- 
larly the  manner  in  which  they  were  aggrieved  by  the 
action  of  the  board  of  supervisors,  which  was  over- 
ruled, and  ,of  that  ruling  the  defendant  complains.  It 
is  said  that,  if  the  ruling  was  erroneous,  the  defendant 
waived  the  error  by  proceeding  to  trial.  There  was 
nothing  in  what  he  did  inconsistent  with  his 

1  right  to  insist  upon  his  exception  to  the  ruling. 
He  did  not  file  any  subsequent  pleading,  and 

therefore  does  not  come  within  the  rule  of  Mann  v. 
Taylor,  78  Iowa,  357  (43  N.  W.  Bep.  220),  and  other 
cases  cited  by  the  appellees.  But  we  do  not  find  that 
the  ruling  was  erroneous.  A  contest  of  this  kind  is 
triable  in  the  first  instance  by  the  board  of  supervis- 
ors of  the  county  in  which  it  is  instituted,  and  formal 
pleadings  are  not  in  all  cases  required.   Runyon 

2  V.  Haislet,  90  Iowa,  376  (57  N.  W.  Rep.  902).  The 
issues  should  be  presented  to  the  board  for  deter- 
mination, and,  when  fraud  is  charged,  it  should  be 
alleged  before  the  hearing  is  had  and  the  selection  of 
papers  is  made.  Cory  v,  Hamilton^  84  Iowa,  597  (51 N.  W. 
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Rep.  54).  The  jurisdiction  of  the  district  courii  is  appel- 
late (Code,  section  307)  and  it  should  try  and  decide  the 
case  made  before  the  board  of  supervisors.  Without 
deciding  that  pleadings  may  not  be  required  by  the 
district  court  in  any  case,  we  reach  the  conclusion  that 
there  was  no  error  in  not  requiring  them  in  this  one. 

II.  The  chief  contention  on  this  appeal  is  based 
upon  the  action  of  the  district  court  in  striking  from 
the  Times  list  thirty-six  names  which  were  furnished 
to  the  defendant  under  an  agreement  made  with  one 
W.  H.  Stiles,  but  which,  the  court  found  were  not 
names  of  bona  fide  yearly  subscribers.  The  facts  in 
regard  to  them  are  substantially  as  follows:  In 
December,  1892,  the  defendant  and  Stiles  entered  into 
an  agreement  in  writing,  a  copy  of  which  is  as  follows: 
"This  article  of  agreement,  made  and  entered  into  by 
and  between  H.  W.  Stoy,  of  the  first  part,  and  W.  H. 
Stiles,  of  the  second  part,  all  of  Guthrie  county,  Iowa, 
witnesseth:    That,  for  and  in  consideration  of  the  sum 

of  twenty-five-  dollars  and  other  valuable  consid- 
3  eration,  the  party  of  the  first  part  hereby  agrees 

to  furnish  party  of  the  second  part  fifty  copies 
of  the  Guthrie  Times  for  one  year,  from  and  including 
VoL  10,  No.  20,  to  be  sent  to  such  i>ersons  in  Guthrie 
county,  Iowa,  as  party  of  the  second  part  shall  direct; 
also  to  furnish  party  of  the  second  part  one  column  of 
advertising  in  saidJpaper  for  same  time  as  above  stated, 
party  of  the  second  part  to  have  the  privilege  of 
changing  the  said  column  at  such  time  and  in  such 
manner  as  he  may  direct  Said  (advertisement  shall 
occupy  the  1st  column  or  the  upper  half  of  the  1st  two 
columns  pf  the  1st  page  of  the  said  Guthrie  Times. 
Dated  this  twenty  ^seventh  day  of  December,  1892.  H. 
W.  Stoy.  W.  H.  Stiles."  After  that  agreement  was 
made  Stiles  handed  to  the  defendant  a  list  which  com- 
tained  the  names  of  forty-four  person®,  who  appear  to 
have  been  residents  of  Guthrie  county.  The  names  were 
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placed  on  the  Times  subBcription  list,  and  a  copy  of  the 
paper  was  sent  to  each  of  the  persons  thus  designated, 
before  the  meeting  of  the  board  in  January.  Stiles 
then  «ent  to  each  of  them  a  communication  of  which 
the  following  i8  a  copy,  omitting  the  name  of  the 
person  addressed:  "Guthrie  CJenter,  Iowa,  Dec.  27, 
1892.  Dear  Sir:  Upon  retiring  from  the  office  of 
county  attorney,  I  have  established  a  real-estate  office 
in  connection  with  ^y  other  business.  Knowing  the 
value  of  a  kind  word  from  personal  friends  when 
occasion  offers^  I  have  taken  the  liberty  to  address  you 
as  such  friend,  hoping  you  jnay  be  able  to  throw  some 
business  in  my  way.  Aa  I  do  not  feel  like  asking  some- 
thing for  nothing,  I  have  made  arrangements  with  the 
publisher  ,of  the  Guthrie  Times  to  furnish  a  paid-up 
subscription  to  Times  for  one  year  as  a  partial  consid- 
eration  for  any  aid  you  may  extend  in  my  behalf 
among  your  neighbors.  You  will  find  inclosed  a 
receipt  in  full  for  one  year  to  the  Times.  You  will 
find  my  column  advertised  in  the  paper.  Respect- 
fully, etc.,  Wm.  H.  Stiles."  With  each  communication 
was  eeirt  a  receipt,  which,  omitting  name  of  bene- 
ficiary, was  in  the  following  form:  "Guthrie  Outer, 
Iowa,  Dec.  27,  1892.     Received  from  Wm.  H.  Stiles, 

for ,  one  and  no-100  dollars  for  subscription  to 

the  Times,  from  VoL  10,  No.  20,  to  Vol.  11,  No.  20, 
year  ending  January  1,  1894.  H.  W.  Stoy."  The 
names  of  the  persons  to  whom  these  instruments  were 
sent  were  duly  inserted  in  them.  We  do  not  find  that 
there  was  anything  illegal  or  unwarranted  in  t3ie 
transaction  considered  by  itself.  It  appears  to  have 
been  a  legitimate  effort  on  the  part  of  Stiles  to 
increase  his  business,  and  the  defendant  had  the 
undoubted  right  to  be  a  party  to  it.  The  question  to 
determine,  however,  ia  whether  the  x>^rsonfli  whose 
names  were  placed  on  the  Times  list  by  virtue  of  that 
transaction  without  any  ratification  on  their  part  of 
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what  was  done  tfhereby  become  bona  fide  subscribers 
for  the  paper.  Section  307  of  the  Code,  as  amended 
(McClain^e  Code,  section  428),  requires  the  board  of 
supervisors  of  each  county,  at  the  January  session  of 
every  year  to  select  two  newspapers  published  within 
the  county,  having  the  largest  number  of  hona  fide 
yearly  subscribers  within  the  county,  to  be  the  oflBcial 
papers  of  the  county  for  that  year.  The  reason  for 
selecting  the  pai>ers  having  the  largest  number  of 
subscribers  is  to  secure  as  large  a  general  circulation 
of  the  official!  publications  of  the  county  among  its 
citizens  as  is  practicable  in  two  newspapers.  It  is 
therefore  provided  that  the  persons  to  whom  the 
pai>ers  are  sent  shall  be  subscribers  in  good  faith  f oar 
a  year  at  least,  and  not  persons  to  whom  the  papers 
are  sent  tempofrarily  for  the  purpose  of  increasing 
their  circulation.  The  primary  meaning  of  the  word 
Subscriber''  is  to  write  underneath,  as  one's  name; 
but  it  also  means  to  give  consent  to  something  written, 
to  assent,  to  agree;  and  a  subscriber  is  defined  to  be: 
"(1)  One  who  subscribes;  one  who  contributes  to  an 
umdertakingi  by  subscribing.  (2)  One  who  enters  his 

name  for  a  paper,  book,  map,  or  the  like." 
4  Webster  Int.  Diet.    To  become  a  subscriber  to 

a  newsjmper  includes  some  voluntary  act  on 
the  part  of  the  subscriber,  or  something  which  is  in 
effect  an  assent  by  him  to  the  use  of  his  name  as  a 
subscriber.  A  person  to  whom  a  pai>er  is  sent 
without  his  knowledge  or  con-senft,  either  expressed 
or  implied,  is  not  a  "subscriber,"  within  the  meaning 
of  the  statute.  Of  the  forty-four  persons  whose  names 
were  furnished  to  the  defendant  by  Stiles,  but  few 
are  shown  to  have  approved  the  sending  of  the  paper 
to  them,  and  it  is  not  certain  that  any  had  done  so 
when  the  board  of  supervisors  was  required  to  make  a 
selection  of  newspapers,  while  some  refused  to  receive 
it    We  are  of  the  opinion  that  the  district  court  was 
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fully  authoris&ed  by  the  evidence  to  strike  from  the  list 
of  the  Times  the  names  in  qne&tion. 

III.     Complaint  is  n^iide  of  the  action  of  the  court 
in  refusing  to  permit  the  defendaint  to  amend  his  list 
by  adding  thereto  the  name  of  a  subscriber  which 
had  been  omitted.     We  think  the  ruling  was 
5  correct    The  district  court  was  required  to  try 

the  case  on  the  lists  as  deposited  with  the  county 
auditor,  and  the  proposed  amendment  was  not  allow- 
able. But,  if  this  were  not  true,  the  error  would  have 
been  without  prejudice,  as  the  addition  of  the  name  to 
the  Times  list  would  not  have  changed  the  result.  We 
do  not  find  any  error  in  the  proceedings  of  the  district 
court,  ajid  the  judgment  is  affirmed. 


Briggs    &     LuoAS    V.    The    M.  Rumbly    Company,^ 

Appellant. 

Warranty*    A  warranty  that  a  threshing  machine  will  do  as  good 
2    work  *'a8  any  other  separator  of  its  size  in  the  United  States**  is  a 
representation  that  it  is  reasonably  fit  to  perform  the  work  for 
which  it  was  intended. 

Bbbach:  kstoppel.  The  giving  of  a  note  for  the  price  of  a  threshing 
1  machine,  after  a  trial  of  it  in  threshing  one  kind  of  grain,  is  not 
a  settlement  for  it  "after  having  tried  it,'*  within  the  meaning  of 
a  clause  in  the  contract  for  its  sale,  providing  that  a  settlement 
for  it  after  having  tried  it,  estops  the  purchaser  from  all  claims 
for  damages  for  breach  of  warranty. 

Damages.    Freight  paid  by  the  purchaser  of  a  threshing  machine  is 
5    recoverable  as  damages  for  a  breach  of  warranty  of  the  machine, 
where  the  freight  was  made  a  part  of  the  purchase  price,  by  the 
contract  of  sale. 

Wafvsb.    a  threshing   machine  company,  by  sending  one  of  its 
8    agents  to  rectify  defects  in  a  machine  sold  by  it,  waives  a  provis- 
ion in  the  contract  of  sale  providing  that  failure  to  give  notice  to 
the  company  in  writing,  of  a  defect,  bars  any  claim  for  breach  of 
warranty. 

Rbturn.    a  provision  in  a  contract  for  the  sale  of   a  threshing 

4    machine  that  it  should  be  returned  to  the  place  where  received, 

in  case  it  failed  to  fulfill  the  warranty,  is  sufficiently  complied 


Digitized  by  VjOOQIC 


Oct.  1895J  Bbiggb  &  Luoas  v.  Bumbly  Co.  203 

with  by  notice  to  the  agent  who  sold  it  that  the  machine  was  iu 
the  town  in  which  it  was  received,  subject  to  his  order,  especially 
where  the  agent  does  not  object  to  the  place. 

Witnessefu    Code,  section  8678,  providing  that  witnesses  living  DQore 
0    than  seventy  miles  from  the  place  of  holding  court  cannot  be 
compelled  to  attend,  does  not  prohibit  the  granting  of  the  full 
mileage  to  a  witness  attending  from  a  greater  distance. 

Appeal  from  Linn  District  Court. — Hon.  J.  H.  Preston, 

Judge. 

Thursday,  October  24, 1895. 

Action  at  law  to  recover  for  the  breach  of  war*- 
ranty  of  a  threshing  machine  sold  by  the  defendant  to 
the  plaintififo.  Trial  by  juTy.  Verdict  and  judgment 
for  the  plaintiflEe.     Defendant  appeals. — Affirmed. 

Mills  &  Keeler  for  appellant. 

W.  F.  Fitzgerald  and  Jamison  &  Burr  for  appellees. 

Bothrock,  J. — ^I,  The  defendant  mamufacturee 
threshing  machines  at  La  Porte,  in  the  state  of  Indi- 
ana. On  the  twenty-ninth  djay  of  July,  1892,  the 
plaintiff  purchased  a  machine  of  defendant,  from  one 
of  its  a^nts,  at  CJedar  Rapids,  in  this  state.  The  con- 
tract was  in  the  form  of  an  order  for  tJie  machine,  and 
the  price  agreed  to  be  paid  was  seven  hundred  and 
eight  dollars,  and  the  freight  on  the  machine  from  La 
Porte  to  Bsttherville  in  this  state.  The  part  of  the 
contract  material  to  be  considered  in  determining  the 
case  is  as  follows:  "The  undersigned  hereby  agrees 
to  fully  settle  for  the  foregoing  machinery  before  it  is 
delivered  to  them,  by  paying  said  cash  (if  any)  and 
giving  said  notes,  and  a  mortgage  on  the  said  machin- 
ery, and  also  further  approved  security,  as  follows: 
"As  a  condition  hereof,  it  is  fully  understood  and 
agreed:  (1)  That  this  order  is  given  subject  to  the 
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acceptance  of  M.  Rnmely  Company,  and  that  no  prom- 
ise, whether  of  agent,  employe,  or  attorney,  in  respect 
to  the  payments,  security,  or  to  the  machinery  named, 
will  be  considered  binding,  unless  made  in  writing  and 
ratified  by  the  home  office;  and  in  case  of  delay  in 
shipment,  the  M.  Rumely  Company  shall  not  be  held 
responsible  for  any  loss  or  damage  sustainjed  by  th€ 
undersigned  as  a  result  of  such  delay.  (2)  That  th€ 
title  to  the  said  goods  shall  not  pass  until  settlement 
is  concluded  and  accepted  by  the  M.  Rumely  Com- 
pany. *  *  *  (4)  The  above  separator  is  war- 
ranted, with  proper  management,  to  do  as  good  work, 
in  threshing  and  cleaning  grain,  as  any  other  sep- 
arator of  its  size  in  the  United  States>  to  be  of  good 
material,  and  durable  with  proper  care.  (5)  If  said 
machinery  fails  to  comply  with  this  warranty,  notice 
in  writing  of  such  failure  must  be  given  to  M.  Rumely 
Company,  La  Porte,  Indiana,  and  to  their  agent  who 
sold  the  machinery,  within  one  week  from  the  date  of 
starting  said  machinery,  and  upon  receipt  of  such 
notice,  time  allowed,  opportunity  and  friendly  assist- 
ance given,  to  reach  the  machinery  and  remedy  such 
defects,  if  any;  otherwise,  the  said  warranty  is  waived, 
and  M.  Rumely  Company  not  responsible  thereon.  If 
the  machinery  cannot  be  made  to  fulfill  the  warranty, 
it  shall  be  returned  free  of  charge  by  the  purchasers 
to  the  place  where  received,  and  money  and  notes  (if 
previously  settled  for)  to  the  amount  represented  by 
the  above  machinery  shall  be  returned,  and  no  further 
claim  be  made  on  M.  Rumely  Company.  Failure  to  give 
such  notice,  or  any  use  of  such  machinery  after  such 
time  has  elapsed  without  such  notice,  shall  be  deemed 
conclusive  evidence  that  such  machinery  complies 
with  the  warranty;  or,  if  said  machinery  be  settled 
for,  and  notes  given  for  the  same  after  having  tried 
the  same,  then  such  failure,  or  such  trial  and  settle- 
ment, shall  forever  bar  and  estop  the  purchaser  from 
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all  claime  for  damages  on  account  of  a  breach  of  such 
warranty.  Defects  and  failure  in  one  part  shall  not 
condemn  any  other  part  No  agent  is  authorized  to 
change  the  foregoing  warranty,  nor  to  give  any  other 
or  dififerent  warranty,  either  verbally  or  written. 
Estherville  P.  O.,  Estherville  Tp.,  Emmett  Co. 
[Signed]  J.  M.  Briggs  and  J.  W.  Lucae,  by  J.  M. 
Briggs."  The  miachine  was  shipped  and  arrived  at 
Estherville,  and  was  unloaded  by  the  plaintifiPs  on 
Saturday,  the  twentieth  day  of  August,  1892.  On  the 
following  Monday  they  set  it  up,  and  threshed  fifty  or 
sixty  bw«hels  of  barley,  and  quit  work  because  of  rain. 
Th^  xj^xt  day  w>afi  so  wet  that  they  could  not  continue 
thre^ng.  An  agent  of  the  defendant  named  Tucker 
appeared  at  Estherville  on  Tuesday  evening,  and  the 
plaintiffs  settled  with  him  for  the  machine  by  giving 
him  three  notes  of  two  hundred  and  thirty-€ix  dollars 
each,  with  interest  thereon  from  date  at  seven  per 
cent,  and  to  become  due  in  one,  two,  and  three  years 
from  the  first  day  of  December  following.    The  notes 

were  secured  by  a  chattel  mortgage  on  the 
1  machine     It  lA  urged  in  behalf  of  defendant 

that  the  court  should  have  sustained  a  motion 
to  direct  a  verdict  for  the  defendant,  because  the 
plaintifEs  waived  the  warranty  by  giving  the  notes 
and  settling  for  the  machine  after  having  given  it  a 
trial.  It  is  true  that  the  contract  provides  that,  if  the 
machine  be  settled  for,  and  notes  given  therefor, 
"after  having  tried  the  same,"  the  trial  and  settlement 
shall  estop  the  purchaser  from  availing  himself  of  a 
breach  of  the  warranty.  The  court  correctly  over- 
ruled the  motion  for  a  directed  verdict,  because  the 
evidence  did  not  show  any  such  trial  as  was  contem- 
plated by  the  contract.  The  contract  was  not  a  war- 
ranty that  the  machine  would  thresh  barley  only  in 
a  proper  manner.  It  was  the  right  of  the  plaintiffs  to 
test  the  efficiency  of  it  in  all  kinds  of  threshing.    And 
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it  is  wholly  immaterial  what  the  agent  stated  to  the 
plaintififs  to  the  effect  that  the  settlement  was  not  to 
be  a  waiver  of  the  warranty.  No  act  had  been  done 
by  the  plaintiflte  which  authoriMd  court  or  jury  to 
find  that  the  warranty  was  waived  by  giving  the  notes 
and  mortgage. 

II.  The  warranty  was  an  undertaking  that  the 
machine,  with  proper  oare  and  management,  would 
do  as  good  work  in  threshing  and  cleaning  grain  "as 
any  other  separator  of  its  size  in  the  United  States.^* 
The  evidence  as  to  the  failure  of  the  machine  to  do 
good  work  was  not  in  the  way  of  comparison  with 
other  machines,  but  was  directed  to  the  general  propo- 
sition that  the.  work  it  performed  was  not  well  done* 
It  is  claimed  that  plaintiffs  were  not  entitled  to  recover 
without  showing  what  other  machines  would  have 

done  under  the  same  conditions.  We  do  not 
2  think  any  such  a  line  of  evidence  was  required. 

The  warranty,  taken  in  its  literal  sense,  was  an 
undertaking  that  the  machine  was  equal  to  any  other 
in  the  whole  United  States.  This  was  equivalent  to  a 
warranty  that  the  machine  was  reasonably  fit  to  per- 
form the  work  for  which  it  was  intended. 

III.  The  evidence  s^hows  that  the  machine  did 
not  work  to  the  entire  satisfaction  of  the  plaintiffs  at 
any  time.  But  no  complaint  was  made  or  notice 
given  of  its  failure  to  thresh  properly  until  the  plaint- 
iffs commenced  to  use  it  in  threshing  flax.  And  we 
may  say  here  that  the  breach  of  warranty  for  which 
the  action  was  brought  is  not  founded  on  the  com*- 
plaint  that  it  did  not  properly  thresh  wheat,  oats,  or 
barley,  but  that  it  would  not  thresh  and  clean  flax. 
When  the  time  arrived  in  the  fall  for  threshing  flax, 
and  about  the  eighteenth  day  of  September,  the  plaint- 
iffs gave  the  machine  the  first  trial  on  flax.  They 
claim  that  it  would  not  properly  perform  the  work, 
and  they  made  this  complaint  and  gave  notice  thereof 
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to  the  general  agent  at  Oedar  Rapids  immediately, 
and  within  the  time  named  in  the  contract  They  did 
not  then  give  notice  to  the  defendant  at  La  Porte. 
Ind.  It  is  earnestly  contended  that  the  failure  to 
notify  the  defendant  was  a  waiver  of  any  claim  under 
the  warranty.  On  the  other  hand,  it  is  claimed  in 
behalf  of  the  plaintiffs  that  the  defendant,  by  its  sub 
sequent  conduct,  waived  the  right  to  insist  that  a 

notice  should  have  been  sent  to  it  at  La  Porte. 
3  The  evidence  shows  that  the  defendant  acted 

on  the  notice  given  to  White,  the  general  agent 
at  Cedar  Rapids.  Two  experts,  named  Davenport  and 
Maxwell,  were  at  different  times  sent  to  Estherville 
in  response  to  the  notice,  to  rectify  the  defects,  if  any, 
in  the  machine.  Each  one  of  these  experts  was 
present  for  several  hours^  while  the  machine  was 
threshing  flax.  It  appears  that  one  of  them  was 
directed  to  go  to  Estherville  by  a  telegram  from  the 
home  office,  and  that  he  took  a  sample  of  the  flaxseed 
from  the  maehine  to  La  Porte  when  he  returned  there. 
It  appears  to  us  that  the  acts  of  the  defendant  ought 
to  be  held  to  be  a  waiver  of  the  service  of  a  notice 
upon  its  officers  at  La  Porte.  The  object  of  the  notice 
was  to  give  time  and  opportunity  to  make  the  machine 
fulfill  the  warranty.  Its  acts  were  not  different  from 
what  they  would  have  been  if  the  notice  had  been 
served  at  La  Porte  within  the  time  named  in  the  con- 
tract. The  case  differs  in  its  facts  from  Fahey  v. 
Machine  Co,  55  N.  W.  Rep.  (North  Dakota)  580,  where 
it  was  held,  under  a  somewhat  similar  contract,  that 
under  the  evidence  there  was  no  waiver  of  the  failure 
to  give  notice  to  the  principal  as  well  as  the  agent.  In 
the  case  at  bar  the  defendant  acted  upon  the  notice, 
and  ought  not  now  to  be  allowed  to  raise  the  question 
of  want  of  notice.  And  the  warranty  had  not  been 
fully  performed)  before  any  notice  was  given,  as  in 
Wendall  v.  Osborne,  63  Iowa,  99  (18  N.  W.  Rep.  709). 
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It  appears  to  us  that  this  is  the  material  qneetion  in 
this  appeal,  and  we  have  examined'  the  authorities 
cited  by  counsel  as  to  the  rights  of  parties  upon  sim- 
ilar contracts,  and  have  to  aay  that  we  do  not  think 
any  of  them  contain  doctrine  difiFerent  from  that  we 
have  adopted. 

IV.  The  evidence  upon  the  question  whether  the 
machine  complied  with  the  warranty,  and  whether 
the  efforts  of  the  agents  sent  by  the  defendant  to 
remedy  the  defects  were  successful,  is  in  decided  con- 
flict, and  the  verdict  of  the  jury  upon  these  facts  ought 
not  to  be  disturbed.  After  the  agent  last  upom  the 
ground  went  away,  the  plaintiflfs  hauled  the  machine 
to  the  house  of  Briggs,  and  stored  it,  and  gave  notice 
to  the  agent  at  Cedar  Rapids  that  it  was  subject  to  his 
order.  As  we  understand  the  evidence,  the  agent  was 
asked  by  one  of  the  plaintiffs  what  plaintifE  should  do 
with  it,  and  the  agent  gave  no  directions  in  regard  to 
where  to  take  it.  It  is  urged  that  the  return  was  not 
made  **to  the  place  where  received,"  as  required  by 
the  contract    It  appears  that  the  plaintiffs  unloaded 

the  machine  from  a  railroad  car.  There  surely 
i  was  no  requirement  that  they  should  procure 

the  use  of  a  car  and  load  it  thereon.  The  place 
where  it  was  left,  stored  or  deposited  was  within  the 
incorporated^  limits  of  Estherville,  or,  as  expressed  by 
one  of  the  witnesses,  at  "Briggs'  place,  in  Esther- 
ville." We  think  that  under  the  evidence  this  was  a 
suflScient  compliance  with  that  part  of  the  contract 
When  the  agent  >v^as  asked  what  should  be  done  with 
the  machine  and  told  that  it  was  subject  to  his  order, 
and  whore  it  was,  if  he  wished  to  have  it  removed  to 
some  other  part  of  the  town,  he  should  have  so  stated. 

V.  It  appears  that  the  plaintiflBs  paid  the  freight 
on  the  machine,  amounting  to  thirty-five  dollars  and 
fifty  cents.  The  court  instructed  the  jury  that,  if  the 
plaintiffs  were  entitled  to  recover,  the  sum  gaid  as 
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freight  should  be  included'  in  the  verdict.    Complaint 
is  made  of  this  instruction.    We  think  it  was  cor- 

5  rect.    If  the  plaintiffs  had  the  right  to  rescind 
the  contract,  they  were  entitled  to  the  return 

of  the  money  paid  and  the  note©)  and  the  freight  was 
paid  as  part  of  the  price  of  the  machine.  Other 
objections  are  made  to  rulings  of  the  court  pending 
the  trial,  but  we  do  not  think  they  require  separate 
consideration. 

VI.  A  motion  was  mad^  to  retax  costs  in  the 
district  court  It  appears  that  the  plaintiffs  sub- 
poenaed five  witnesses  in  Emmett  county,  that  the 
witneesee  obeyed  the  process,  and  the  travel  neces- 
sary to  attend  the  trial  was  about  two  hundred  miles. 
The  clerk,  in  taxing  the  costs,  included  mileage  for 
the  whole  distance  traveled.  The  objection  made  by 
the  motion  to  retax  was  that  there  is  no  legal  author- 
ity for  allowing  mileage  for  more  than  seventy  miles. 
The  motion  was  overruled.  It  is  provided  by  section 
3673  of  the  Ck>de,  that  witnesses  in  civil  cases  cannot 
be  compelled  to  attend  the  district  court  out  of  the 
state  where  they  are  served,  nor  at  a  place  more  than 
seventy  miles  from  the  place  of  their  residence. 

6  This  statute  is  for  the  benefit  of  the  witness. 
It  is  a  denial  of  the  right  to  require  him  to 

attend  as  a  witness  at  a  greater  distance  from  his 
home  than  seventy  miles.  We  think,  in  the  absence 
of  some  showing  that  the  extra  travel  was  for  the 
purpose  of  unnecessarily  increasing  the  costs,  that  a 
witness  may  waive  the  exception,  obey  the  process, 
and  that  his  traveling  fees  should  be  taxed  for  the 
actual  traveL  The  judgment  of  the  district  court  is 
affirmed. 
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R.  W.  HoLLBNBEOK  V.  B.  N.  Peok,  Defendant,  and 
Sabah  Peck,  Defendant,  Appellant, 

Frandalrat  ConTeyanc*:  Traste.  Defendants,  husband  and  wife,  pur- 
chased land  with  money  belonp^ing  to  the  wife,  and,  the  title  hav- 
ing been  by  mistake  made  to  the  husband,  the  latter  agreed  to 
repay  her  when  the  land  was  sold.  This  property  was  exchanged 
for  an  eighty  acre  tract,  to  be  conveyed  to  the  wife,  but  neither 
being  present  when  the  deed  was  executed,  the  husband's  name 
was  inserted  as  grantee,  the  latter  again  promising  that  when  the 
land  was  sold  his  wife  should  have  the  money.  The  husband 
afterwards  purchased  land  adjoining  the  eighty  acre  tract,  pay- 
ing thereon  five  hundred  dollars  borrowed  from  B.  for  which  he 
gave  his  note.  Subsequently  defendants  conveyed  to  W.  the 
eighty  acre  tract  and  twenty-five  acres  of  the  land  adjoining, 
receiving  a  cash  payment  of  one  thousand  dollars  which  the  wif« 
retained  as  her  own.  W.  sold  the  land  to  K.  and  the  latter  recon- 
veyed  to  the  wife,  who  paid  therefore  the  one  thousand  dollars 
received  from  W.,  and  the  further  sum  of  five  hundred  dollars 
contributed  by  her  husband.  The  wife  believed  that  a  husband 
could  not  deed  directly  to  his  wife.  Plaintiff,  to  whom  B.  had 
assigned  the  note  for  five  hundred  dollars,  and  who  had  recovered 
judgment  thereon,  brought  an  action  against  defendants  to  sub- 
ject the  land  so  repurchased  in  the  wife's  name  to  the  payment 
of  his  claim.  It  did  not  appear  that  B.  lent  the  money  on  the 
strength  of  the  husband's  title  to  the  eighty  acres,  nor  that 
plaintiff  relied  thereon  when  be  took  an  assignment  of  such  note. 
ffeld,  that  plaintiff  was  entitled  to  judgment  as  against  the  twenty- 
five  acre  tract,  but  the  wife  was  entitled  to  the  eighty  acres,  free 
from  plaintiff's  claim. 

Appeal  from  Adair  District  Court. — Hon.  J.  H.  Hen- 
derson, Judge. 

Thursday,  October  24,  1895. 

Plaintiff,  a  judgment  creditor  of  the  defendant  B. 
N.  Peek,  prof^ciites  this  action  to  subject  two  pieces 
of  real  estate  described,  to  the  payment  of  his  judg- 
ment. He  alleges  that  at  the  time  the  promissory  note 
upon  w^hich  said  judgment  was  rendered  was  jT;iven 
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the  defendant  B.  N.  Peck  was  the  owiier  in  fee  simple 
of  tlhe  N.  I  of  the  8.  E.  i,  and  25  acres  oflF  the  east  side 
of  the  S.  E.  i  of  the  S.  B.  i,  of  section  12,  township  77, 
range  33,  Adair  county,  Iowa;  that  defendants  exe- 
cuted a  deed  for  said  land  to  Frank  H.  Wetmore,  who 
thereafter  conveyed  the  same  to  R.  B.  Kemp,  and  that 
said  Kemp  conveyed  the  same  to  the  defendant  Sarah 
Peck.  He  alleges  that  said  conveyances  were  made  to 
defraud  and  to  hinder,  delay,  and  defeat  him  in  the 
collection  of  said  judgment,  and  that  the  same  were 
made  without  consideration;  that  defendants  have 
ever  since  been  in  possession  of  said'  land,  and  have 
controlled  the  same,  and  paid  taxes  thereon;  that  the 
defendant  B.  N.  Peck  has  no  other  property  out  of 
which  plaintiff  can  collect  his  judgment;  wherefore, 
he  asks  that  said  deeds  be  set  aside,  and  his  judgment 
declared  to  be  a  lien  upon  said  land,  and  that  he  have 
special  execution.  The  defendants  answered,  admit- 
ting the  execution  of  the  deeds  as  alleged,  and  deny- 
ing that  they  were  without  consideration,  or  that  they 
were  made  to  defraud,  hinder  or  delay  the  plaintiff  in 
the  collection  of  his  judgment.  They  admit  that  the 
defendant  B.  N.  Peck  held  the  legal  title  to  said  land 
prior  to  said  conveyances,  and  allege  that  he  held  the 
same  in  trust  for  the  defendant  Sarah  Peck,  and  that 
she  was  the  real  and  equitable  owner  thereof.  Thej 
admit  that  they  have  occupied  the  land  since  said 
transfer  to  Wetmore,  and  allege  that  it  was  under 
lease  from  Wetmore  to  Sarah  Peck  up  to  the  time 
that  she,  Sarah  Peck,  purchased  the  land  from  R,  B. 
Kemp.  They  allege  that  about  December  30,  1891, 
the  defendant  Sarah  Peck  purchased  said  land  in 
good  faith,  and  for  a  valuable  consideration  paid  by 
her,  from  said  Kemp,  and  that  she  is  the  absolute 
owner  in  fee  simple  thereof.  Decree  was  entered  in 
favor  of  the  plaintiff  as  to  the  said  twenty-five  acres, 
from    which    the    defendant    Sarah    Peck    appeals. 
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Decree  was  also  entered  in  favor  of  the  defendanta 
dismissing  plaintiff's  petition  as  to  said  dglity-acre 
tract,  from  whicli  plaintiff  appeals. — Affirmed. 

Willard  &  Willard  and  G.  A.  Berry  for  appellant. 

Hager  &  Haddock  and  Story  &  Gaines  for  appellee. 

Giren,  O.  J. — L  The  plaintiff's  judgment  was 
remdered  April  2,  1890,  upoai  a  promissory  note  pre- 
viously executed  by  the  defendant  B.  N.  Peck  to  a  Mr. 
Bailey.  At  the  time  said  note  wasi  given,  B.  N.  Peck 
held  the  legal  title  to  the  lands  in  question,  and  con- 
tinued to  so  hold  and  occupy  the  same  up  to  February 
5, 1890,  at  which  time  he  and  his  wife  joined  in  a  deed 
thereof  to  Frank  H.  Wetmore.  On  March  23,  1890, 
Wetmore  conveyed  the  land  to  R  B.  Kemp,  and  on 
December  30,  1891,  Kemp  conveyed  the  eame  to  the 
defendamt  Sarah  Peck.  In  February  or  March,  1890, 
the  defendant,  B.  N.  Peck  made  a  public  sale  of  all 
his  personal  property,  and  since  then  has  had  no  proj)- 
erty  subject  to  execution.  The  further  facts  material 
to  be  considered  are  mainly  shown  by  the  evidence 
of  the  defendant  Sarah  Peck,  and  are  in  substance 
as  follows:  About  the  year  1883  the  defendants^ 
husband  and  wife,  came  from  Illinois^  bringing  with 
them  two  thousand  one  hundred  dollars  in  money 
belonging  to  Mrs.  Peck.  They  purchased  a  tract  of 
land  in  Guthrie  county,  paying  nine  hundred  and 
eighty  dollars  of  this  money  thereon,  and  giving  their 
mortgage  for  the  balance  of  the  purchase  price.  What 
remained  of  this  two  thousand  one  hundred  dollars 
was  expended  in  improving  the  land  and  in  support- 
ing the  family,  the  greater  p«irt  being  in  improve- 
ments. The  title  to  this  land  was  to  be  taken  in  the 
name  of  Sarah  Peck,  but  by  mistake  it  was  taken  to 
B.  N.  Peck.    When  Mrs.  Peck  discovered  this  fact,  her 
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husband  agreed  to  either  convey  her  the  land,  or  tc 
pay  her  two  thousand  one  hundred  dollars  when  the 
land  was  sold.  The  defendants  occupied  this  land  foi 
about  seven  years,  when  they  traded  it  to  one  Herring 
for  the  eighty  acres  in  question;  Herring  assuming 
the  incumbrance  of  one  thousand-  eight  hundred  dol- 
lars on  the  Guthrie  county  land,  and  agreeing  to 
remove  an  incumbrance  of  six  hundred  dollars  that 
was  upon  the  eighty  that  defendants  got  Herring 
failed  to  remove  the  six  hundred  dollars  incumbrance, 
and  gave  to  the  defendant  B.  N.  Peck  a  chattel  mort- 
gage, to  indemnify  him  against  said  claim.  It  was 
agreed  between  the  defendants  that  the  title  from  Mr. 
Herring  should  be  to  Sarah  Peck,  but  neither  defend- 
ant being  present  when  the  deed  was  executed,  and 
the  contract  being  with  B.  N.  Peck,  the  deed  was 
made  to  him.  Again  B.  N.  Peck  agreed  that  when 
the  land  was  sold  Mrs.  Peck  should  have  the  money. 
Defendants  went  into  possession  of  the  eighty  acres 
thus  acquired,  and  resided  thereon,  and  cultivated  the 
same.  Some  time  after  going  upon  that  eighty  B.  N. 
Peck  purchased  eighty  acres  adjoinins:  on  the  south, 
paying  thereon  the  five  hundred  dollars  borrowed 
from  Mr.  Bailey,  and  for  which  the  note  was  given 
upon  which  plaintiff's  judgment  was  rendered.  He 
afterwards  sold  all  of  said  eighty  except  the  twenty- 
five  acres  in  controversy.  Sarah  Peck  did  not  con- 
tribute anything  to  the  payments  made  upon  this 
south  eighty.  Both  tracts  were  conveyed  to  Wetmore, 
as  already  stated,  he  assuming  an  incumbrance  of 
six  hundred  d'ollars  and  one  of  four  hundred  dollars 
on  the  eighty  in  question,  and  paying  in  cash  one 
thousand  dollars,  which  Mrs.  Peck  took  and  retained 
as  her  own.  Mrs.  Peck  testified  that  it  was  her  inten- 
tion to  go  to  Kansas,  but  that  because  of  sickness, 
and  the  desire  of  her  son  to  remain  in  Iowa,  she  gave 
up  that  purpose  and  took  a  lease  of  the  land  from 
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Wetmore.  She  testifies  that  ehe  concluded  to  pur- 
chase the  land,  and  for  that  purpose  placed  the  one 
thousand  dollars  which  she  had  in  the  hands  of 
Kemp,  and  the  five  hundred  dollars,  which  she  says 
was  derived  from  the  sale  of  stock  and  products  of 
the  farm.  It  will  be  observed  that  Wetmore  only  had 
the  land  from  February  5th  to  March  23d;  therefore 
the  five  hundred  dollars  could  not  have  been  derived 
from  products  of  the  farm  while  under  the  lease.  Mrs. 
Peck  says  the  five  hundred  dollars  was  "advanced  by 
my  husband,  and  raised  on  the  farm.''  She  stated 
that  the  agreement  with  Kemp  was  that  he  was  to 
buy  the  farm  and  hold  the  title  until  three  hundred 
dollars  that  he  put  into  the  payment  to  Wetmore  was 
paid  to  him.  In  these  statements  Mrs.  Peck  stands 
uncontradicted,  and  we  see  no  reason  why  credit 
should  not  be  given  to  them. 

II.  The  facts  relating  to  the  two  pieces  of  land 
being  different,  we  first  inquire  as  to  plaintiff's  rights 
in  the  eighty-acre  tract.  It  is  clear,  under  the  evi- 
dence, that  up  to  the  time  of  the  conveyance  to  Wet- 
more, Mr.  Peck  held  the  eighty  in  trust  for  Mrs.  Peck. 
There  is  no  reason  appearing  why,  as  between  them,  a 
court  of  equity  would  not  have  decreed  the  eighty 
acres  to  Mrs.  Peck.  Mra  Peck  had  permitted  the  title 
to  this  land  to  stand  in  the  name  of  her  husband,  and 
they  together  had  occupied  it  as  their  home.  It  does 
not  appear,  however,  that  credit  was  extended  to  B. 
N.  Peck  for  the  five  hundred  dollars  for  which  plaint- 
iff's judgment /was  rendered  on  account  of  his  holding 
title  to  the  land.  The  money  was  borrowed  from  Mrs- 
Peck's  father,  who  had  lived  in  the  family,  and  no 
doubt  knew  how  the  land  was  acquired  and  held.  It 
is  not  shown  that  plaintiff  took  the  assignment  of  the 
note  because  of  Mr.  Peck's  having  title  to  the  eighty 
acres.  We  must  bold,  therefore,  as  to  him,  that  Mrs. 
Peck  was  entitled  to  have  the  ei^jhty  free  from  this 
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debt.  It  is  charged  that  the  conveyances  to  Wetmore 
and  to  Kemp  and  then  to  Mrs.  Peck  were  made  to 
vest  her  with  the  title  to  the  land  conveyed,  and  were 
fraudulent  It  appears  that  Mr.  and  Mrs.  Peck  under- 
stood that  a  husband  could  not  convey  directly  to  his 
wife,  and  this  gives  color  to  the  claim  that  these  con- 
veyances were  to  vest  her  with  the  title  to  the  land. 
Let  this  be  conceded;  yet  surely,  that  does  not  defeat 
her  right  to  the  eighty  acres.  We  see  nothing  in  the 
sale  and  conveyance  to  Wetmore  and  to  Kemp  and  to 
Mrs,  Peck  that  should  subject  the  eighty  acres  to  the 
payment  of  plaintiff's  judgment.  As  to  the  twenty- 
five  acres,  the  facts  are  different  Mrs.  Peck  had  no 
interest  in  that  land,  except  as  wife  of  B.  N.  Peck.  She 
joined  in  the  conveyance  to  Wetmore,  thereby  divest- 
ing herself  of  all  right.  She  contributed  the  one  thou- 
sand dollars  received  from  Wetmore  to  the  repurchase 
of  both  tracts,  and,  according  to  her  testimony,  Mr. 
Peck  contributed  at  least  five  hundred  dollars.  It  \b 
not  clear  how,  nor  by  whom,  the  balance  of  the  pur- 
chase price  was  paid.  Mrs.  Peck  had  no  intereet  in 
the  twenty-five  acres,  and  as  B.  N.  Peck  contributed 
at  least  the  value  thereof  to  the  repurchase,  we  con- 
clude that  Mrs,  Peck  should  be  held  to  hold  said 
twenty-five  acres  in  trust  for  her  husband,  amd  that  the 
same  should  be  subjected  to  iShe  payment  of  the  plaint- 
iff's judgment.  The  decree  of  the  diMrict  court  is  in 
accord  with  our  conclusions,  and  it  is  therefore 
a^rmed. 
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''??  f       Mabeb  Collins  v.  Thb  Bankers*  Accident  Insubanoi 

*'"    216/ 

}^  ««7|  Company,  et  al.,  Appellants. 

96     216| 
134     57^ 

Life  Insiiraiice:  policy  construed.    Groingr  out  on  water  in  a  boat 

1    to  fish  OD  a  dark  night,  without  knowledge  that  snags  are  there. 

is  not  an  exposure  to  * 'unnecessary  danger"  within  a  provision  in 

an  accident  policy  exempting   the   insurer   from   liability    for 

injuries  from  *'voluatary  exposure  to  unnecessary  danger." 

3amb.  Under  Acts  Twenty-third  Greneral  Assembly,  chapter  34,  sec- 
3  tion  6,  prohibiting  the  placing  across  any  body  of  water  of  a  trot- 
line,  so  as  to  prevent  ''the  free  passage  of  fish  up,  down,  or 
through**  such  water,  to  catch  fish  other  than  minnows,  unless 
under  the  supervision  of  the  fish  commissioner,  and  section  2, 
making  it  lawful  to  catch  fish  with  hook  or  line,  the  placing  of  a 
trot-line  across  the  stream  is  not  an  unlawful  act,  unless  so  placed 
as  to  obstruct  the  free  passage  of  the  fish  up  and  down  the 
stream. 

Assessment.    An  assessment  to  meet  liabilities  on  a  policy  in  an  acd- 
8    dent  assessment  insurance  company  must  be  made  on  the  basis  of 
membership,  at  the  date  of  the  accident. 

Kinne,  J.,  took  no  part. 

Appeal  from  Tama  District  Court. — Hon.  John  B^ 
Caldwell,  Judge. 

Thursday,  October  24, 1895. 

Edward  Drahos  was  a  member  of  the  defendant 
company,  and  as  such  he  held  a  certificate  entitling 
the  plaintiff  as  beneficiiairy  tbepein,  to  five  thousand 
dollars  in  case  of  his  death  by  accident.  On  the  thir- 
teenth day  of  July,  1893,  Edward  Drahos  was  acci- 
dentally drowned,  and  this  action  is  in  equity  to  com- 
pel the  officers  of  the  company  to  make  an  assessment 
upon  the  membership  of  the  company,  in  accordance 
with  the  terms  of  the  agreement,  to  pay  the  amount 
due.    Issue  was  taken  on  the  oetition  and  on  the  trial 
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thereof  judgment  was  given  for  tLe  plaintiff,  and  the 
defendant  api)ealed. — Modified  and  M^fflrmed. 

Guernsey  &  Bailey  for  appellaniis 

Stiger  &  Struhle  for  appellee 

Granger,  J. — I.  A  ground  of  defense  is  that  the 
death  of  Drahos  resulted  from  a  voluntary  exposure  to 
unnecessary  danger.  Drahos  was  one  of  a  fishing 
party  camping  on  the  Iowa  river.  The  party  had  lines 
set  out  with  hooks,  and  Drahos,  with  one  Crossman, 
took  a  boat  and  went  out  to  inspect  them.  It  was  in 
the  night,  and  dark,  and  as  they  were  returning  the 
boat  struck  a  limb  or  tree,  in  the  water,  and  upset,  and 

Drahos  was  drowned.  A  by-law  of  the  defend- 
1  ant  company  provides  that  it  shall  not  be  liable 

for  injuries  or  death  resulting  from  voluntary 
exposure  to  unnecessary  danger,  because  of  which, 
and  the  particulars  asi  to  the  death  of  Drahos,  defend- 
ant urges  that  the  judgment  should  be  reversed.  The 
party  reached  the  river  about  6  o'clock  in  the  after- 
noon, and  before  it  was  dark,  and  put  out  their  lines. 
It  seems  that  in  the  water  there  were  snags  and  trees, 
or  at  least  one  tree.  The  limb  that  upset  the  boat  was 
^'almost  in  the  water;  could  hardly  be  seen."  The 
snags  seem  to  have  been  under  the  water.  From  the 
evidence,  we  understand  that  there  was  nothing 
observable,  by  looking  at  the  water,  to  show  it  danger- 
ous to  go  on  in  a  boat.  It  does  not  appear  that  Drahos 
knew  of  the  snags,  even  if  he  knew  of  the  ti'ee  that 
was  i>artly  in  sight.  The  provision  of  the  certificate 
containing  the  clause  referred  to  exempts  the  com- 
pany from  liability  for  injuries  resulting  from  duel- 
ing, fighting,  wrestling,  lifting,  over-exertion,  or  rid- 
ing or  driving  races,  or  voluntary  exposure  to  unneces- 
sary danger.  Fishing  as  a  pastime  or  business,  is  not 
included,  in  terms,  and  it  could  not  well  be  said  but 
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that  he  had  a  right  to  go  on  the  water  in  a  boat  to  fish; 
that  is,  such  fishing  could  not  be  regarded,  in  itself,  as 
"unnecessary  danger."  Nor  do  we  believe  that  the 
contract  contemplates  that  going  in  a  boat  to  fish,  in 
a  dark  night,  is  such  danger,  in  the  absence  of  other 
facts.  If  it  be  conceded  that  the  place  where  Drahos 
was  drowned  was  dangerous,  there  is  not  enough  to 
defeat  a  recovery.  Before  he  could  voluntarily  exjMjee 
himself  to  danger  he  must  know  of  the  danger,  and  it 
does  not  appear  that  he  had  such  knowledge.  The 
mere  presence  of  a  tree  did  not  make  it  dangerous  to 
go  on  the  water.  It  does  not  appear  that  he  knew, 
when  on  the  water,  that  he  was  near  the  tree,  or  in 
danger  because  of  it.  Other  elements  of  danger  were 
concealed,  or,  at  least,  so  much  so  that  we  cannot 
assume  that,  from  observation,  while  there,  he  knew 
of  them.  It  seems  to  us  that  the  evidence  fails  to  show 
a  voluntary  exposure  to  danger.  The  case  is  very 
unlike  Shaffer  v.  Insurance  Co.  (111.  Sup.)  22  X.  E.  Rep. 
589,  and  Insurance  Co.  v,  Jones,  7  S.  E.  Rep.  (Ga.)  83. 
In  those  cases,  and  others  cited,  the  facts  giving  rise 
to  the  danger  were  known,  and  the  party  was  aware 
of  the  risks  he  was  taking. 

II.  The  party  with  which  Drahos  was  had  sus- 
pended' a  line  over  the  river  from  bank  to  bank,  and 
had  hooks  attached  thereto,  to  make  what  is  known  a* 
a  "trot-line."  Drahos  and  Grossman,  when  the  acci- 
dent happened,  had  been  to  inspect  this  line  and  other 
hooks  that  had  been  set  out,  and  were  on  their 
2  way  to  the  shore,  and  near  it,  when  upset.    The 

following  is  a  section  of  chapter  34,  Acts 
Twenty-third  General  Assembly:  "Sec,  6.  No  per- 
son shall  place,  erect,  or  caiuse  to  be  plax^ed 
or  erected,  in  or  across  any  of  the  rivers, 
creeks,  lakes,  or  ponds,  or  any  outlets  or  inlets 
thereto,  any  ^rot-line,  seine,  net,  weir,  trap,  dam  or 
other  obstruction  in  such  a  manner  as  to  hinder  or 
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obstruct  the  free  passage  of  flsh  up,  down  or  through 
such  water  couree  for  the  purpose  of  taking  or  catch- 
ii^  fish  unless  the  same  be  done  under  the  supervision 
of  the  fish  commissioner,  except  minnows,  as  provided 
in  section  2  of  this  act."  The  by-laws  of  the  compfiny 
aleo  provide  that  it  shall  not  be  liable  for  death  result- 
ing while,  or  in  consequence  of,  violating  the  law.  The 
fishing  with  a  trot-line  is  urged  as  a  defense  to  a 
recovery.  The  law  is  not  against  fishing  with  such  a 
line.  It  is  only  against  placing  such  a  line  in  a  way  to 
obstruct  the  free  passage  of  fish.  The  manner  of 
catching  fish  is  with  hook  and  line.  Section  2  of  the 
act  defines  how  fish  may  be  caught.  It  says:  "It  shall 
be  uniawful  for  any  person  to  take  from  any  of  the 
waters  of  the  state  any  fish  in  any  manner  except  by 
hook  and  line,  except,"  etc.  Section  6  is  as  to  obstruct- 
ing the  passage  of  fish,  and  there  is  nothing  to  show 
that  the  trot-line  was  set  in  such  a  way  as  to  obstruct 
such  passage.  If  from  the  section  we  strike  the  words, 
'*ini  such  mianner  as  to  hinder  or  obstruct  the  free  pa^^ 
sage  of  fish,  up,  down  or  through  such  water  course," 
theeeetiion^  as  to^  trot-line,  would  read  as  follows:  "No 
person  shall  place,  erect,  or  cause  to  be  placed  or 
erecfbed,  in  or  across  aity  of  the  rivers,  creeks,  lakes  or 
ponds,  any  trot-line  ♦  ♦  ♦  for  the  purpose  of  tak- 
ing or  catching  fish,"  etc.  The  language  so  used  would 
be  absolutely  prohibitive  of  taking  or  catching  fish 
with  a  trot-line,  and  that  is  the  effect  claimed  for  the 
section.  The  omitted  words  are  for  some  purpose,  and 
they  so  modify  the  other  language  as  to  make  the  pro- 
hibition apply  to  the  use  of  the  trot-line  in  a  particu- 
lar manner.  It  is  to  be  borne  in  mind  that  the  statute 
is  a  penal  one,  and  the  strictness  of  construction 
applicable  to  such  statutes  must  obtain. 

III.  The  money  for  the  payment  of  the  certifi- 
cate, by  the  laws  of  the  company,  is  to  be  raised  by  an 
assessment  on  its  members,  and  it  is  provided  that  the 
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amount  paid  ehall  be  dependent  on  the  amount  col- 
lected from  an  asdeaement  made  to  meet  the  claim. 
The  death  occurred  at  a  time  when  the  membership 
wae  comparatively  low,  appellant  fixing  the  number 
at  two  hundred  and  fifty.  The  number  at  the  present 
time,  or  at  the  time  of  entering  judgment  is  much 
larger.  It  is  urged  by  appellant  that  the  assessment 
should  be  only  on  the  membership  at  the  time  of  the 

death.  The  court  gave  judgment  on  the  basis 
3  of  an  assessment  againet  all  the  members.    We 

think  that  was  error.  The  death  of  Drahoe 
fixed  the  obligation  of  the  company  on  the  certificate. 
If  it  had  then  paid,  the  amount  would  have  been  meas- 
ured by  the  assessment  on  the  basis  of  membership 
at  that  time.  The  delay  to  determine  the  obligation  of 
the  company  for  the  paj^nent  of  any  amount,  would 
not  change  its  obligation,  so  as  to  permit  an  assess- 
ment for  a  greater  amount  2sothing  in  the  articles 
or  laws  of  the  corporation  justifies  the  conclusion  con- 
tended for  by  appellee.  The  following  language,  in 
Insurance  Co.  v.  Comfort,  50  Miss.  662,  is  directed  to 
the  personal  liability  of  members  of  such  a  company 
for  payment,  and  it  also  bears  on  the  question  we 
determine,  of  the  amount  to  be  raised  by  assessnlent 
to  pay  the  loss.  The  language  is  as  follows:  "The 
person  who  effects  insurance  to-day  is  not  liable  for  a 
loss  that  occurreil  yesterday.  Responsibility  to  con- 
tribute to  a  losi*  begins  when  the  insurance  has  been 
effected,  and  terminiates  when  the  policy  expires."  In 
this  ease,  it  is  not  pretended  that  the  assessment  upon 
a  particular  member  can  exceed  a  certain  amount,  and 
hence  the  amount  to  be  recovered  is  limited  by  the 
number  liable  to  aissessmenft  at  the  dato  of  loss.  The 
amount,  as  thus  fixed,  must  be  raised  by  assessment. 
Ib  Newfiian  v.  Association^  76  Iowa,  56  (40  K.  W.  Rep. 
87),  this  language  is  used:  "It  is  well  understood  that 
the  membership  of  these  assessment  associations  is 


Digitized  by  VjOOQIC 


Oct.  1895]  BoKEMPHE  V.  Hazbn.  221 

constantly  changing,  that  n^ew  members  are  not 
assessable  for  losses  which  occur  before  they  become 
members,  and  the  assessments  can  be  made  only  on  the 
members  liable  to  pay  when  the  loss  occurs."  Appellee 
presents  the  query:  "Who  are  the  250  members  at 
the  date  of  the  death?"  And  it  is  said  that  the  com- 
pany has  not  disclosed  the  facts.  It  does  not  seem  to 
us  that  such  a  disclosure  is  necessary  in  this  case. 
Only  the  questions  of  liability,  and  the  amount,  are 
involved  here.  The  company  must  have  the  means  of 
knowledge  so  as  to  correctly  make  the  assessment  on 
the  basis  of  the  membership  at  the  time  of  the  death, 
and  the  judgment  ordering  an  assessment  should  be 
carried  out  so  as  to  raise  the  amount.  We  think  that 
the  judgment  should  be  so  modified  as  to  make  the 
assessment  on  the  basis  of  the  membership  at  the 
date  of  the  death,  and  the  cause  is  remanded  for  that 
purpose, — Modified  and  affirmed. 

Kinne^  J.,  took  no  part 


"Prbd  Bokbmpbr,  Appellant,  v.  John  T.  Hazbn^  SherifE. 

Law  of  tlie  Caso*  Where  it  is  instructed  that  a  sale  by  an  insane  per- 
son is  valid  if  made  upon  a  present  consideration,  a  verdict  setting 
the  sale  aside  should  not  be  allowed  to  stand  where  it  is  olear 
that  a  present  consideration  passed. 

Deemer,  J.,  took  no  part. 

Appeal  from  Pottawattamie  District  Court. — Hois.  H.  E. 
Deemeb,  Judge. 

Thursday,  Ootobee  24, 1895. 

Action  of  replevin.    Trial  to  a  jury.    Verdict  for 
defendant    Plaintiflf  appeals. — Reversed. 
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John  Lindt  for  appellant. 
Emmett  Tinley  for  appellee. 

Kinne,  J. — I.  Action  to  recover  certain  personal 
property  which  had  been  levied  npon  by  defendant  as 
Bheriff  in  a  cause  wherein  John  Maloney  wae  plaintiff 
and  William  Madden  defendant.  Plaintiff  claims  to 
own  tlie  property  by  virtue  of  having  purchased  the 
same  from  one  John  Linder,  who  claims  to  have  pur- 
chased it  from  William  Madden.  Defendant  in  this 
action  answered,  detnying  the  purchase  of  plaintiff, 
and  of  his  alleged  gramitor  Linder,  and  eays  that  at  the 
time  of  Uie  execution  of  the  bill  of  sale  by  Madden  to 
Linder,  Madden  was  insane,  and  incapable  of  contract- 
ing, and  that  Linder  knew  of  Madden's  mental  con- 
dition, and  fraudulently  took  advantage  of  it;  that  the 
consideration  of  the  bill  of  sale  was  an  agreement  to 
cancel  an  amtecedent  indebtedness,  claimed  by  Linder 
against  Madden;  and  that  no  consideration  passed  from 
Linder  to  Madden  when  the  bill  of  sale  was  executed. 
To  this  answer  plaintiff  replied,  denying  its  aver- 
ments. 

11.  Counsel  for  appellants  say  that  the  only 
questions  presented  for  our  consideration  are:  Firsij 
is  the  bill  of  sale  from  Madden  to  Linder  void  on 
account  of  Madden's  insanity?  And,  second,  was  there 
any  present  consideration  for  the  execution  of  said  bill 
of  sale?  As  the  jury  found  for  the  defendant,  it  is  evi- 
dent that  they  found  that  Madden's  alleged  insanity, 
at  the  time  he  executed  the  bill  of  sale,  had  been  estab- 
lished, and  that  there  was  no  present  consideration  for 
the  execution  of  that  instrument  Without  entering 
into  a  detailed  consideration  of  the  testimony,  we  may 
say  that  it  is  such  that  the  jury  could  well  have  found 
that  Madden  was  mentally  incomx>etent  to  execute  the 
bill  of  sale.    We  cannot  disturb  their  finding  in  that 
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pespect.  The  real  question  is  as  to  whether  the  con- 
sideration of  the  bill  of  sale  wae  a  prehexisting  indebt- 
edness, or  whether  Linder,  on  the  faith  of  it,  paid  out 
money  for  Madden  pursuant  to  a  promise  made  to  do 
so  at  the  time  the  bill  of  sale  was  executed.  The  court 
instructed  the  jury,  touching  this  matter,  as  follows: 
"If  Linder  took  the  bill  of  sale  as  security  for  or  in 
payment  of  an  indebtedness,  due  him  from  Madden, 
which  had  been  created  prior  to  the  time  of  making 
of  the  bill  of  sale,  and  advanced  or  parted  with 
nothing  on  the  strength  thereof,  them  the  parties  are 
in  position  so  that  they  can  be  placed  as  they  were  at 
the  time  the  bill  of  sale  was  made.  But  if  Linder,  on 
the  strength  of  the  bill  of  sale,  paid  out  any  money 
for  Madden,  either  on  a  note  upon  which  he  was  a 
surety  for  Madden,  pursuant  to  a  promise  made  to  do 
so  at  the  time  the  bill  of  sale  was  made  or  agreed  to, 
and  did  pay  the  rent  of  a  building  which  Madden  was 
obliged  to  pay,  then  there  was  a  considerarion  for  the 
bill  of  sale  which  will  support  and  sustain  it"  In 
auother  instruction,  the  jury  were  told,  in  substance, 
that  if  they  found  that  Madden  was  insane  at  the  time 
the  bill  of  sale  was  made,  and  that  plaintiff  and  Lin- 
der both  knew  of  his  mental  condition  at  that  time, 
still,  if  thei^e  was  a  present  consideration  for  the  bill 
of  sale,  and  Linder  could  not  be  placed  in  the  con- 
dition he  was  before  the  bill  of  sale  was  executed,  then 
they  should  find  for  plaintiff.  These  and  other 
instructions  not  now  objected  to,  constituted  the  law 
of  the  case  which  the  jury  were  bound  to  fo'Uow.  It 
becomes  material,  then,  to  determine  whether  the  tes- 
timony was  such  as  to  warrant  a  finding  that  there 
was  no  consideration  for  the  bill  of  sale  agreed  upon 
at  the  time  it  was  executed,  and  which  was  in  fact 
paid  by  Linder.  There  is  no  question  that  Lindtn*  paid 
the  two  hundred  dollar  note  for  Madden,  and  that  he 
paid  a  small  sum  to  one  Sweet  for  Madden;  also,  a 
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considerable  sum  for  rent  due.  The  only  controversy 
IS  as  to  whetlier  these  paymeets  were  made  in  pursu- 
ance of  any  agreement  or  arrangemjent  entered  into 
between  them  at  the  time  the  bill  of  sale  was  executed. 
From  a  careful  consideration  of  all  the  testimony,  it 
seems  to  us  clear  that  the  sums  paid  by  Linder  were 
paid  in  pursuaece  of  the  arrangement  by  which  the 
bill  of  sale  was  made;  that  the  oonsi<ieration  for  the 
bill  of  sale  was  not  the  security  of  a  ppe-existing  debt, 
but  an  absolute  agreement  on  Linder's  part  to  pay 
certain  specified  debts  of  Madden,  which  agreement 
Linder  carried  out  in  good  faith.  Under  such  circum- 
stances, the  jury  were  not  justified  in  finding,  as  they 
must  have  found,  that  the  bill  of  sale  was  given  to 
secure  a  pre-existing  in^iebtedness.  Under  the  evi- 
dence and  the  instructions  of  the  court,  the  verdict 
should  hav^e  been  for  the  plaintiff.  — Reversed. 

Deemer,  J.,  took  no  part 


^06^1  William    Heusinkveld,    for    and  in    behalf   of   D. 

^  22^^  Beuins,  v.  The  St.  Paul  Fire  and  Marinb 

1^134  Insurance  Company,  Appellant. 

Proof  of  Loss.    Bill  by  carpenters  as  to  the  cost  of   reboildiDg  a 
8    build iug  destroyed  by  fire  is  not  sufficient  proof  of  loss. 

Practice:  discretion.    The  refusal  to  allow  an  amendment  will  not 

1  be  disturbed  in  the  absence  of  a  clear  showing  of  an  abuse  of 
discretion. 

Pleading:  waiveb  of  proof  of  loss.    Where  the  complainant  in 

2  an  action  on  an  insurance  policy  merely  alleges  that  notice  and 
proofs  of  loss  were  given,  a  waiver  of  the  proofs  of  loss  cannot 
be  shown. 

Appeal  from  Sioux  District  Court. — ^Hon.  A,  Van  Wag- 
ENEN,  Judge. 

Thursday,  October  24, 1895. 
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Actiooi  at  law  upon  a  policy  of  ftre  imsuraaice. 
Verdict  and  judgment  for  plaintiff,  and  d^efiendanl 
appeals. — Reversed. 

C.  E.  Campbell  for  appellant. 

E.  W.  Bobey  for  appellee. 

Deemer^  J. — On  the  seventeenth  day  of  Septem- 
ber, 1892,  the  djefemdant  issued  to  plaintiff  a  policy  of 
infmrance  covering  oertain  property  in  the  town  oi 
Maxirice,  in  Sioux  county.  Loss,  if  any,  was  madte  pay- 
able to  a  mortgagee  as  his  interest  may  appear.  After- 
wards an  inidorsemenst  was  made  upon  the  policy, 
making  it  payable  to  Heusinkveld.  On  the  eleventh 
day  of  January,  the  property  was  totally  destroyed 
by  fire,  amd  on  the  twenty-first  day  of  Januao-y,  Heu- 
ainkveld  assigned  his  interest  in  the  policy  to  one  D. 
Bruins.  The  defendant  refused  to  pay  the  amount  of 
the  loss,  and  thereupon  this  action  was  commenced  to 
recovefr  the  amount  of  the  policy.  Plaintiff,  after  alleg- 
ing the  material  f  actswith  reference  to  thje  iesoance  and 
assignment  of  the  policy,  further  averred  that  he  gaive 
defendant  notice  of  the  loss  on  the  twelfth  day  of 
January,  1893,  and  within  thirty  d'ays  thereafter 
made  due  proofs  of  loss  as  required  by  the  i>olicy.  The 
defiendant,  in  answer,  denied  the  giving  of  notice  and 
the  making  of  proofs  of  loss  as  alleged;  averred  that 
the  premiees  were  mortgaged  at  the  time  the  policy 
was  issued;  that  the  insured  failed  to  advise  defendant 
of  the  fact,  and  that  the  policy  contains  no  mention  of 
the  mortgage.  Defendant  further  alleged  that  the 
policy  inhilHts  assignments  unless  consented  to  and 
approved  by  the  company,  and  averred  that  the  assign- 
ment to  Bruins  was  without  its  knowledge  and  con- 
sent, and  therefore  void.  The  case  on  the  issues  thus 
joined  went  to  trial  to  a  jury,  and  the  court,  at  the 
Vol.  96  la- 15 
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close  of  the  inttroductian  of  testimooiy,  submitted  but 
two  qu'estioas  to  them  for  their  determination,  viz.: 
(1)  Whether  the  assured  gave  notice  and  made  proofs 
of  loss  to  the  company  as  required  by  the  terms  of  the 
policy;  and  (2)  did  the  compamy  waive  notice  and 
piToofs  of  lose?  The  jury  returned  a  general  verdict 
for  plaintiff,  upon  which  judgmemt  was  rendei-ed,  and 
defendaint  appeaJa 

I.  After  the  fllkig  of  the  original  answer,  and 
before  the  case  was  called  for  triial,  the  defendaait  «asJv€d 
leave  to  file  am  amended  and  substituted  amsiiver, 
pleading  more  specifically  some  of  t^he  defenses  set 

forth  in  the  original  answer,  omitting  others, 

1  and    adding    two    additional     grounds.       The 
request  wa«  refused,  aad  exception  taten.    The 

matter  of  allowing  amendments  to  pleadings  is  so 
much  a  matter  of  legal  discretion  with  the  trial  court 
that  we  will  not  interfere,  in  the  absence  of  a  show- 
ing of  abuse  of  this  disci  ction.  Such  showing  is  not 
made  in  this  case. 

II.  The  court,  as  we  have  said,  submitted  to  the 
jury  the  questions  as  to  whether  the  defemdant  waived 
notice  of  the  fire  and  proofs  of  loss.  This  was  clearly 
error,  for  there  was  no  pleading  to  justify  it-  The 
petition  alleged  the  giving  of  notice  and  the  making 

of  proofs  as  required  by  the  terms  of  the  policy. 

2  Umder  these  allegations  tlie  plaintiff  could  not 
prove  waiver.    This  question  is  well  settled  by 

our  own  cases.  See  JJ'^elsh  v.  Insurance  Co,,  71  Iowa, 
337  (32  N.  W.  Rep.  369);  Eiseman  v.  Insurance  Co., 
74  Iowa,  11  (36  N.  W.  Rep.  780);  Ileusinkield  v.  Insur- 
ance Co,,  95  Iowa,  504  (64  N.  W.  Rep.  594).  The 
court  was  also  in  error  in  submitting  the  question 
as  to  whether  notice  was  given  and  proofs  of  loss 
made,  fotr  the  reason  that  there  is  no  evidence  of  a 
compliatnce  with  the  terms  of  the  policy  in  reference 
to  these  matters.    The  only  testimony  with  reference 
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to  the  making  of  proof®  of  loss  is  as  follows:  "Q. 
State  if  they  sent  shortly,  or  if  amy  time  thereafter 
they  sent  their  agent  there  to  investigate.  A.  Yes, 
sir;  the-pe  was  a  man  came  up  there  the  25th  of  Jan- 
nary.  Mr.  Hoffm-an  was  one  of  them,  and  thene  was 
another  man  with  him.  I  don't  recollect  who  he  was. 
(Defendaoit  moved  to  strike  the  answer  out  because 
the  question  called  for  the  conclusion  of  the  witness, 
and  because  it  is  incompetent,  immaterial,  and  irrele- 
vajit.  Overruled.  Exception.)  A.  Yes,  sir;  it  wae 
this  Mr.  Hoflfm«an  I  referred  to  a  momemt  ago.  The 
same  Hoffman  that  took  the  insurance  as  agent.  Q. 
State  what  directions,  if  any,  he  gave  you  in  relation 
to  making  proof.  (Objected  to  as  incomi)ete(nt,  imma- 
terial, and  irrelevant.)  By  the  court:  Who  is  this, — 
Mr.  Hoffman?  Mr.  Ko-bey:  Yes,  sir;  the  agent  of  the 
company.  By  the  court:  The  oibjection  will  be  over- 
ruled. (Defendant  excepts:)  A.  He  said  the  building 
was  gone,  and  there  was  nothing  left  there,  and  he 
told  mo  to  get  a  couple  of  carpeniters,  and  get  them  to 
estimate  what  the  building  would  cost  at  the  present 
time  to  put  it  up,  aud  put  their  value  on  the  building, 
and  wliat  they  thought  it  would  be  worth  at  the 
pieseirt  time  when  the  fire  occurred.  Yes,  sir;  I  did 
this.  They  each  made  out  a  bill,  and  we  sent  that  in 
to  the  company  about  a  couple  of  weeks,  m^ay  be 
longer,  after  the  fire*.  I  selected  two  carpenters,  John 
Lynch  amd  Henry  Garretson.    Q.    You  sent  this  proof, 

as  directed)  by  Mr.  Hoffman,  to  the  company? 
3  A.     Yes,  sir."     Manifestly  the  forwarding  of 

these  bills  made  out  by  the  carpenters  did  not 
amount  to  proofs  of  loss.  See  Welch  i\  Insurance  Co,, 
suprff.  There  was  no  competent  testimony  as  to  giving 
notice  of  the  fire.  One  Thompson  testified  that  he 
wrote  a  k^tter  to  defendant  shortly  after  the  fire,  but 
the  co»ntents  of  the  lett<*r  were  not  shown.    The  court 
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was  in  error  in  submitting  these  questions  with  refer- 
ence to  notice  and  proofs  of  the  loss  to  the  jury.  Other 
questions  are  discussed  by  counsel,  but,  as  they  may 
not  arise  upon  another  trial,  we  will  not  determine 
them.  For  the  errors  pointed  out,  the  judgment  is 
reversed. 


F.  J.  Day,  Appellant,  v.  C.  G.  Greenwood. 

Bvperior  Coart:  change  of  yenue.  Under  McOlain's  Code,  section 
772,  making  the  superior  court  a  court  of  record  and  applying  to 
it  all  statutes  in  force  respecting  tlie  venue  of  the  district  court, 
and  McClain's  Code,  section  8794,  providing  that  where  suit  is 
brought  in  the  wrong  county,  a  change  of  venue  to  the  proper 
county  shall  be  ordered,  if  the  defendant  before  answer  demands 
the  same,  a  resident  of  Mills  county  sued  in  the  superior  court  of 
Council  Bluffs  by  a  resident  of  that  city,  on  service  made  in  the 
city,  may  have  the  venue  changed  to  the  district  court  of  the 
county  of  his  residence. 

Appeal  from  Council  Bluffs  Superior  Court. — Hon.  J. 
E.  P.  McGee,  Judge. 

Friday,  October  25,  1895. 

Flickinger  Bros,  for  appellant. 

Finley  Burke  for  appellee. 

Kinne,  J. — This  action,  on  an  account,  was  begun 
in  the  superior  court  of  the  city  of  Council  Bluffs,  in 
Pottawattamie  county.  The  defendant,  having  been 
served  with  process  in  Council  Bluffs,  appeared  and 
filed  a  motion  to  transfer  the  cause  to  Mills  county; 
making  a  proper  showing  that  he  was  a  resident  of 
the  latter  county,  and  that  he  had  expended  thirty- 
eight  dollars  and  fifty  cents  for  attorney's  fees  and 
expenses  in  attending  at  the  wrong  county.  Subse- 
quently the  motion  and  showing  were  amended  by 
claiming  an  additional  amount,  in  the  sum  of  forty 
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dollaiTs  afi  aittorn'ey's  fees.  Pladntiff,  in  resistance, 
denied  tbe  authority  or  jurisdiction  of  the  court  to 
change  the  place  of  trial  from  said  superior  court  to 
the  district  court  of  Mills*  county,  and  also  claimed 
that  the  sum  claimed  as  expenses  and  fees  was 
uaneasonable.  After  this,  plaintiff  dismissed  his 
action.  Upon  the  cause  coming  on  for  hearing  as  to 
the  compensation  to  be  allowed  defendant's  attorney, 
the  court  found  that  defendant  was  a  resident  of  Mills 
county,  that  the  case  was  brought  in  the  wrong 
county,  and  that  defendant  had  been  put  to  the 
exi>ense  of  employing  attorneys  to  file  his  motion  for 
removal,  and  to  submit  the  same,  and  rendered  a 
judgment  against  the  plaintiff  amd  in  favor  of  the 
defendant,  for  twenty-five  dollars,  for  the  expense  and 
trouble  of  defendant.  The  cause  involves  less  than 
one  hundred  dollars,  and  is  certified  to  this  court. 

The  question  for  our  determination  is  thus  stated: 
"Where  the  plaintiff  is  an  actual  resident  of  Potta- 
wattamie county,  Iowa,  and  sues  an  actual  resident  of 
Mills  county,  Iowa,  on  a  personal  account  for  services, 
in  the  superior  court  of  the  city  of  CJouncil  Bluffs, 
service  being  made  on  such  defendant  in  Pottawat- 
tamie county,  Iowa,  has  such  superior  court  of  the  city 
of  Council  Bluffs,  upon  the  appearance  of  the  defend- 
ant, and  motion  to  transfer  to  the  district  court  of 
Mills  county,  Iowa, — ^the  county  of  his  residence, — 
jurisdiction  to  order  such  transfer*,  and  to  charge  up 
against  the  plaintiff  attorney's  fees,  and  the  cost  of 
attendance  in  such  superior  court,  as  provided  by  sec- 
tion 3794,  McClain's  Code?"  The  question  presented 
involves  the  power  of  the  superior  court,  where  suit  is 
begun  in  the  wrong  county,  to — upon  a  proper  motioai 
and  fifcowing — change  the  place  of  trial  to  the  district 
court  of  the  county  in  which  the  defendant  resides. 
Its  determination  demands  a  brief  consideration  of 
several  sections  of  the  Code.    In  the  chapter  creating 
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euperior  courts,  and  providing  as  to  their  jiiridiction, 
oflScers,  procedure,  etc.,  it  is  provided,  "Changes  of 
venue  may  be  had  from  said  court  in  all  civil  actions 
to  the  district  court  of  the  county,  in  the  «am(^  ::ian 
ner,  for  like  causes  and  with  the  same  effect  a&  the 
venue  is  changed  from  the  district  court  as  now  or 
hereafter  may  be  provided  by  law."  McClain's  CJode, 
©eotioin  770.  It  is  also  further  provided  in  said  chap- 
ter, "The  superior  court  shall  be  a  court  of  record,  and 
all  statutes  in  force  respecting  venue  and  commence- 
ment of  actioflis,  the  jurisdiction,  process,  and  practice 
of  the  district  court  ♦  ♦  ♦  and  the  allowance  and 
taking  of  costs  ♦  ♦  ♦  shall  be  deemed  applicable 
to  the  superior  court,  except  wherein  the  same  may  be 
inconsistent  with  the  provisions  of  this  act."  Id.  sec- 
tion 772.  In  the  chapter  in  the  Code  of  Civil  Practice 
in  relation  to  the  place  of  bringing  suit  is  found  the 
following  section:  "If  a  suit  be  brought  in  a  wrong 
county,  it  may  there  be  prosecuted  to  a  termination, 
unless  the  defendant,  before  answer,  demand  a  change 
of  place  of  trial  to  the  proper  county.  In  which  case 
the  court  shall  or<ler  the  same  at  the  costs  of  the 
plaintiff,  and  may  award  the  defendant  reasonable 
compensation  for  his  trouble  and  expense  in  attending 
at  the  wrong  county."  Id.  section  3794.  It  is  con- 
tended that  the  above  section  is  not  applicable  to 
superior  courts,  and  the  cases  of  Post  v.  Brotcnelly  36 
Iowa,  497,  and  Mennch  r.  Brittenbach,  41  Iowa,  527, 
are  relied  upon.  In  thoee  cases  it  is  held  that  said 
section  is  not  applicable  to  justice  courts.  We  dis- 
cover no  reason  why  the  section  should  not  apply  to 
a  superior  court.  The  latter  is  a  court  of  record,  by 
statute.  As  we  have  seen,  the  practice  in  superior 
courts  in  respect  to  venue  and  commencement  of  actions 
is  to  be  the  same  as  in  the  district  court,  McClain's 
Code,  section  772.     Section  770  makes  provision  for 
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changes  of  venue  from  the  superior  court  to  the  dis- 
trict court  of  the  county  in  the  same  manner,  and 
for  like  causes,  and  with  the  same  effect  as  when  the 
venue  is  changed  from  the  district  court.  The  original 
act  providing  for  the  establishment  of  superior  courte 
was  enacted  in  1876  as  chapter  143,  Acts  Sixteenth 
General  Aseembly.  In  said  chapter  it  was  provided  Iha/t 
"changes  of  venue  may  be  had  from  said  court  in  all 
civil  actions  to  the  circuit  court  in  the  »ame  man<ner,  for 
like  causes,  and  with  the  same  effect,  as  the  venue  is 
now  changed  from  the  circuit  court  as  provided  by 
law,"  etc.  This  act  was  amended  by  the  Nineteenth 
General  Assembly,  and  made  to  read  as  follows: 
"Changes  of  venue  may  be  had  from  said  court  in  all 
civil  actions  to  the  circuit  court,  and  in  all  criminal 
xctrttOHs  to  the  district  court,  in  the  same  manner,  for 
like  causes,  and  with  the  same  effect,  as  the  venue  is 
changed  from  the  circuit  court,  as  now  or  hereafter 
provided  by  law,  uulees  it  s/hall  then  appear  upon  the 
showing  of  either  party  that  objection  exists  as  to  the 
circuit  judge,  in  which  latter  case  the  change  shall  be 
made  to  the  district  court."  Acts  Nineteenth  General 
Assembly,  chapter  24,  section  4.  This  legislation  was 
enacted  while  the  circuit  court  was  in  existence. 
Aftens^ards  the  circuit  court  was  abolished,  and  the 
Twenty-second  General  Assembly  enacted  the  present 
section,  heretofore  quoted.  It  will  be  observed  that 
under  the  existing  law  a  change  of  venue  may  be  had 
from  the  superior  to  the  district  court  of  the  same 
county  "for  like  causes''  as  the  venue  may  be  changed 
from  the  district  court.  By  referring  to  section  3795 
of  McClain's  Code,  we  find  these  like  causes  set  forth. 
They  are,  in  brief:  (1)  When  the  county  is  a  party; 
(2)  when  the  judge  is  interested;  (3)  when  there  is 
prejudice  on  part  of  people,  or  undue  influence  by  the 
party  or  his  attorney;  (4)  by  agreement  of  parties;  (5) 
when  a  jury  cannot  be  obtained  in  the  county.    None 
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of  iheee  grounds  apply  in  a  case  like  that  at  bar.  It 
follows  that  there  existed  no  authority  to  change  the 
venue  in  this  ease  to  the  district  court  of  Pottawatta- 
mie county,  and,  had  such  a  change  been  granted,  it 
would  have  been  error.  We  must,  tiien,  look  else- 
where for  the  remedy  of  one  who  is  sued  in  a  superior 
court  outside  the  county  of  his  residence.  Section  3794 
of  McClaiu'e  Code,  already  referred  to,  provides  the 
remedy  in  such  cases.  By  section  772  of  the  samie 
Code,  section  3794  is  made  applicable  to  superior 
courts.  There  is  no  conflict  between  section  770  and 
772  of  McClain's  Code.  Section  770  only  applies  in 
cases  where  there  is  some  disability  of  the  superior 
court  whicfh  does  not  exist  as  to  the  district  court  of 
the  same  county;  as  prejudice  of  the  superior  court 
judge,  or  inability  to  obtain  an  impartial  jury  in  the 
city,  and  the  like.  In  a  case  like  that  at  bar, — a  suit 
brought  in  the  wrong  county — section  772  governs. 
Any  other  construction  of  these  statutes  would  give  a 
defendant  sued  in  the  superior  court  in  the  wrong 
county  oio  right  to  change  the  venue  of  the  cause  to 
the  proper  county,  while,  if  the  same  defendant  had 
been  sued  in  the  district  court  of  the  wrong  county,  he 
might,  by  proi)er  proceedings,  change  the  venue  to  the 
county  of  his  residence.  Such  a  distinction  would  be 
without  reason.  The  provisions  of  the  law  are  plain^ 
and  i-n  all  cases  where  one  is  sued  in  a  superior  court, 
not  in  the  county  of  his  residence,  he  may  have  the 
venue  changed  by  said  court  to  the  district  court  of 
the  county  of  his  residence,  by  proper  proceedings,  as 
was  done  in  tliiis  case.  There  was  no  error  in  the  rul- 
ings of  the  superior  court. — Affirmed, 
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Chapman  &  Erwin,  Appellants,  v.  Orvillb  James.      '  ^Tm 

'       ^^  '  |el09  33g| 

Fraetiee:  evidbxce:  Fraudulent  Conveyance.  One  mortgagor  sold 
his  interest  to  tlie  other.  The  mortgaged  property  was  attached. 
On  contest  between  the  mortgagee  and  the  attachment  plaintiff 
the  latter  averted  fraud  and  conspiracy  between  the  mortgagor 
and  the  mortgagee.    Held: 

4  a.    It  was  proper  to  ask  the  mortgagor  to  whom  said  interest 

was  sold,  how  he  disposed  of  said  property  and  otlier,  to  hie 
wife  and  others,  soon  after  the  conveyance. 

2       b.    And  to  allow  fall  cross-examination  of  vendor. 

8       c.    To  admit  declarations  made  by  vendor  in  the  absence  of 
vendee  on  vendor*s  fraudulent  intent. 

DisoBBTiOM.    It  is  discretionary  to  allow  the  recalling  of  a  witness 
for  plaintiff  who  was  excused  without  cross-examination,  to  b€ 
1    cross-exAmined,  after  plaintiff  rests. 

Habhless  error.    Admitting  evidence  afterwards  taken  from  the 

5  jury 

Plea  and  Proof.    Under  an  allegation  that  defendant  wrongfully  took 

6  and  holds  property  under  pretence  of  a  levy,  which  is  met  by  an 
admission  that  defendant  claims  under  the  levy  and  an  averment 
that  a  conveyance  of  that  property  was  fraudulent,  the  validity 
of  the  levy  is  in  issue  and  proof  of  that  no  notice  of  seizure  was 
served,  should  be  admitted. 

Appeal  from  Buena  Vista  District  Court. — Hon.  Lot 
Thomas,  Judge. 

Friday,  October  25,  1895. 

Plainttiffd  state  a®  th-eir  cause  of  action  that  on 
the  twemty-eixth  day  of  August,  1893,  Henry  Neble 
and  Fred  Boese  executed  and  delivered  to  them  a 
chattel  mortgage  upon  thirty  head  of  cattle  described 
therein,  of  the  actual  value  of  seven  hundred  dollars, 
to  secure  payment  of  a  promisisory  note  for  six  hun- 
dred and  fifty  dollars,  no  part  of  which  has  been  paid; 
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that  the  defendant  has  taken  pos^eissio'n  of  and  wronj?- 
fully  detained  said  property  under  pretense  that  he 
has  levied  certain  writs  of  attachment  thereon,  and 
that  the  same  is  the  property  of  Fred  Boese.  Plaint- 
iffs aver  that  prior  to  the  pretended  levies  Boese  had 
sold  said  cattle  to  Neble  by  bill  of  sale,  and  that  the 
defendant  and  his  principal  had  actual  notice  of  said 
bill  of  sale  and  of  said  mortgage.  They  aver  that 
priotr  to  the  commencement  of  this  action  they  served 
notice,  under  oath,  of  ownership,  upon  the  defendant. 
They  ask  to  recover  seven  hundred  dollars,  with  inter- 
est and  attorney's  fees.  The  defendant  answered, 
claiming  ,eaid  property  under  certain  levies  made  by 
him,  as  sheriff,  of  certaioi  writs  of  attachment  against 
the  property  of  Fred  Boese.  He  alleges  that  he  was 
in  possession  of  said  property  under  said  levies  at  the 
time  the  motrtgage  to  plaintiffs  was  executed;  that  the 
conveyance  of  projverty  by  Boese  to  Neble  was  made 
when  Boese  was  known  to  be  insolvent,  for  the  pur- 
pose of  defeating  and  delaying  the  creditors  of  said 
Boese,  and  of  concealing  saM  property  from  them; 
and  that  v<aid  mortgage  was  voluntary,  and  without 
consideration.  Defendant  denies  that  plaintiffs  "made 
the  legal  and  required  service  of  ownership  or  claim 
for  said  property  as  required  by  law."  The  case  was 
triedf  to  a  jury,  and  a  verdict  returned  in  favor  of  the 
defendant.  Plaintiff's  motion  for  a  new  trial  was 
overruled  and  judgment  entered  upon  the  vefrdict. 
Plaintiffs  appeal. — Reversed, 

H.  F.  Schultz,  jT.  //.  Chapman,  and  C.  A.  Irwin 
for  appellants. 

A,  D.  Bailie,  11.  K  Galpin,  L  TT.  Ban^,  T.  D. 
HigffSy  and  Ja^nes  De  Land  for  appellee. 


Digitized  by  VjOOQIC 


Oct.  1S95 1  Chapman  &  Ebwin  v  James.  23f 


Given,  C.  J. — I.  Plaintiffs  complain  of  certain 
rulings  of  the  court  made  in  taking  the  testimony 
The  canfteiitions  were  whether  the  sale  from  Boese  tc 
Xeble,  and  the  martgage  from  Boese  and  Neble  to  the 
plaintiffs  were  fraudulent,  and  whether  the  levies 
made  by  the  defendant  were  made  as  required  by  law. 
The  plaintiffs  called  and  examined  Boese  a®  to  hie 
executing  the  bill  of  sale  to  Neble  and  the  mortgage 
to  the  plaintiffs;  also  as  to  where  the  cattle  were  being 
kept  in  pasture,  the  contract  under  which  they  were 
being  pastured,  that  they  were  taken  by  the  defend- 
ant, and  their  value.    The  witness  was  excused 

1  without     cross-examination,     and,     after     the 
plaintiffs  rested,  the  defendant  was  permitted, 

over  their  objection,  to  recall  Boese  for  cross-exami- 
nation. It  was  within  the  discretion  of  the  court  to 
permit  this,  and  we  do  not  see  that  there  was  any 
abuse  of  that  discretion.  On  this  crossrexamination 
tlue  defendant  was  permitted,  over  plaintiff's 

2  obje<*tions,  to  inquire  who  was  present  at  the 
time  the  bill  of  sale  was  made,  the  consideration 

received  therefor,  the  disposition  made  by  him  of  the 
funds  received,  whether  at  the  same  time  he  made  a 
deed  of  real  estate  to  Neble,  and  other  matters  relied 
upon  to  show  the  fraud  alleged.  The  evidence  thus 
elicited  was  all  material,  but  plaintiffs  contend  that  it 
was  not  proper  cross-examination.  In  view  of  Boese^s 
relations  to  the  transaction  in  question,  and  his  exam- 
ination in  chief,  a  wide  latitude  within  the  range  of 
material  facts  was  allowaible  on  his  cross-examination. 
The  most  liberal  range  was  allowed,  but  we  do  not 
see  that  plaintiffs  were  prejudiced  by  it.  Defendant's 
inquiries  were  as  to  material  facts,  and  in  the  form 
that  defendant  might  have  pursued  had  he  called  the 
witness  as  his  own.  We  do  not  think  there  was  any 
error  in  permitting  the  cross-examination  as  it  was. 
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II.  Etefendaut  was  permitted  to  prove,  over 
plaintiff's  objections,  statements  made  by  Boese,  in 
the  absence  of  the  plaintififs,  tending  to  show  the 
fraudulent  in+en.t  alleged  on  the  part  of  Boese.  The 
court  instructed  that  this  evidence  should  only  be  con- 
sidered in  determining  the  intention  of  Boeee  in  con- 
veying hie  pipoperty  to  Neble,  and  that  it  should  not 
be  confiidered  in  determining  whether  Neble  was  con- 
nected with  such  fraudulent  intent,  if  there  was 

3  any.     One  of  the  allegations  to  be  esta'blished 
was  a  fraudulent  intent  upon  the  part  of  Boese. 

These  statements  were  madie  shortly  before  the  trans- 
actions in  question.  They  were  admissible  for  the 
purpose  of  showing  the  intent  of  Boese,  and,  guarded 
as  they  were  in  the  instructions,  could  not  have  been 
pfrejudicial  to  the  plaintiffs. 

III.  Defendant  called  Henry  Neble  as  a  witness, 
and  was  permitted  over  plaintiff's  objections,  to 
inquire  of  him  as  to  the  disposition  made  by  him  of  hie 
property,  including  that  received  from  Boese,  to  his 
wife  and  others  soon  after  the  conveyance  from 
Boese  to  him.  Plaintiffs  cite  the  rule  that  declarations 
of  a  grantor  after  he  has  parted  with  title  are  not 
admissible  against  his  grantee,  and  contend  that  evi- 
dence as  to  Neble's  disposition  of  his  property  was 
inadmissible.  "An  exception  to  this  rule  is  where  the 
grantor  and  the  grantee  conspire  together  to  defraud 

third  persons."    Allen  v.  Kirk,  81  Iowa,  664  (47 

4  N.  W.  Kep.  906).    It  is  alleged  that  Boese  and 
Neble  so  conspired,  and  that  the  mortgage  to 

plaintiff  was  voluntary,  and  without  consideration. 
This  evidence  tends  to  support  the  charge  of  conspir- 
acy, and  the  transactions  proven  were  so  connected  in 
point  of  time  and  circumstances  as  to  constitute  a 
part  of  the  res  (/esfae,  and  were  admissible. 

IV.  Two  witnesses  were  examined,  over  plaint- 
iff's objections,  as  to  conversations  had  with  Boese, — 
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one  after  the  bill  of  sale  to  Neble,  and  before  the  mort- 
gage to  plaintiff's,  and  the  other  after  both  had 

5  been  executed  and  delivered.    The  court  after- 
wards withdrew  this  evidence  from  the  consid- 

eration  of  the  jury,  and  there  was,  therefore,  no  prej- 
udice to  the  plaintiff  in  the  ruling  admitting  it. 

V.  On  the  triai  the  plaintiff  sought  to  prove  that 
no  written  notice  of  the  attachments  was  given  to 
the  attac'bment  defendant,  nor  to  those  in  possession 
of  the  attached  property,  which  evidence  was 
excluded.  The  court  seems  to  ha;ve  proceeded  in  its 
rulings  and  instructions  upon  the  theory  that  the 
validity  of  the  levies  was  not  in  issue,  and  that  the 
controlling  question  was  as  to  the  validity  of  the  sale 
from  Boese  to  Neble.  That,  if  that  sale  was  valid,  it 
divested  Boese  of  the  property  before  the  levies,  and 
therefotre  detendamt  took  nothing  by  the  levies,  and^ 
if  invalid,  he  did  as  against  plaintiffs,  whose 

6  mortgage  was  made  after  the  levies.     Plaint- 
iffs alleged  that  defen?dant  wrongfully  took  and 

held  possessioTi  of  the  property  under  pretense  that  he 
had'  levied'  upon  it  as  the  property  of  Boese.  Defend- 
ant answered  that  he  claimed  the  property  under  the 
levies  made  as  per  returns  of  the  writs  as  set  out.  No 
reply  appears  in  the  record,  but  it  is  said  in  the 
instructions  that  *'the  plaintiffs,  for  reply  to  defend- 
ant's answer,  say  they  deny  that  any  valid  levy  of 
attachment  on  the  property  in  controversy  was  made 
by  the  defendant."  If  there  was  no  reply,  the  answer 
stood  as  denied,  and  it  therefore  seems  to  us  that  the 
validity  of  the  levies  is  in  issue,  and  that  the  court 
erred  in  not  receiving  evidence  as  to  whether  written 
notice  of  the  levies  was  given.  Plaintiff's  mortgage 
was  valid  as  to  the  parties  to  it,  and  defendant's  right 
to  the  property  rests  entirely  upon  the  validity  of  his 
levies.    If  they  were  not  valid,  they  gave  him  no  right, 
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and  as  to  him  th€  plaintiffs  were  entitled  to  the  prop- 
erty. For  the  error  indicated  the  judgment  of  tha^ 
district  court  is  reversed. — Reversed. 


96  238  The    Primghar   State   Bank,  Appellant,  v.  Hbney 

ni8  87  Reriok,  Treasurer,  et  al. 

Constitutional  Law:  taxes.  The  fact  that  Acts  Twenty-third  Gen- 
2  eral  Assembly,  chapter  89.  section  1,  provide  that  the  shares  oJ 
capital  stock  of  state  banks  shall  be  assessed  to  the  banks  and  not 
to  the  individual  shareholders,  while  Code,  sections  818,  819,  pro- 
vides that  national  bank  stock  shall  be  assessed  as  the  personal 
property  of  the  owner,  does  not  render  these  statutes  void,  for 
being  in  violation  of  the  Constitution,  article  1,  section  6,  provid- 
\nf^  that  general  laws  shall  have  a  uniform  operation. 

Same.  Acts  Twenty-third  General  Assembly,  chapter  89,  section  1, 
1  providing  that  the  capital  stock  of  state  banks  shall  be  assessed 
to  the  banks  and  not  to  the  individual  shareholders,  is  general 
law,  within  Constitution,  article  8,  section  80,  prohibiting  the  pas- 
sage of  any  special  law  for  the  assessment  and  collection  of 
taxes. 

Same.  The  fact  that,  under  Code,  sections  818,  819,  national  banks 
are  liable  for  taxes  assessed  against  the  stock,  only,  in  case  they 
5  hold  dividends  of  the  owner,  and  that  under  Acts  Twenty-third 
General  Assembly,  chapter  89,  section  1,  state  banks  are  liable  for 
such  taxes  absolutely,  does  not  render  the  latter  unconstitutional 
as  in  violation  of  Constitution,  article  8,  section  80,  prohibiting  the 
passage  of  any  special  law  for  the  assessment  and  collection  of 
taxes. 

Same.  Acts  Twenty-third  General  Assembly,  chapter  89,  section  1, 
8    providing  that  the  capital  stock  of  state  banks  shall  be  assessed  to 

the  banks,  and  not  to  the  individual  shareholder,  is  in  harmony 

with  Constitution,  article  8,  section  2,  requiring  all  property  to  be 
4    equally  burdened  with  taxation,  and  authorizes  the  legislature 

to  adopt  different  methods  of  ascertaining  values  adapted  to  the 

virious  peculiarities  of  the  property. 

Appeal  from  O^Brien  District  Court — Hon.  George  W. 
Wakefield,  Judge. 

Friday,  October,  25,  1895. 


Digitized  by  VjOOQIC 


Oct.  1895]        Pbimohab  State  Bakk  y.  Rebms. 


Action'  in  equity  to  enjoin  the  collection  of  certain 
taxes,  and  to  recover  taxes  paid.  A  demurreT  to  the 
petition  wa«  sustained,  and  judgment  was  rendered  in 
favor  of  the  (Jiefendante  for  costs.  The  plaintiff 
appeals. — Affirmed, 

Ernest  C.  Herrick  for  appellant. 

Boies  &  Roth  and  T.  J.  Conn  for  appellees. 

Bobinfion,  J. — The  facts  shown  by  the  pleadings 
are  substantially  as  follows:  The  plaintiff  is  a  corpo- 
ration, duly  organized  under  the  laws  of  this  state, 
and  is  engaged  in  the  banking  busineee.  The  defend- 
amts  are  th^e  county  of  O'Brien  and  its  treasurer.  The 
sUares  of  tho  capital  stock  of  the  plaintiff  were,  during 
all  of  the  year  1891,  owned  by  private  individuals, 
none  being  owned  by  the  plaintiff.  For  the  year 
stated,  shares  of  the  capital  stock  of  the  plaintiff  were 
assessed  in  its  name  at  the  sum  of  six  thousand  five 
hundred  dollars.  The  assessment  thus  made  was  duly 
returned  by  the  assessor,  and  entered  upon  the  tax 
Usts  of  the  county.  Taxes  to  the  amount  of  four 
hundred  and  twenty-two  dollars  and  fifty  cents  were 
levied  on  account  of  the  shares  so  assessed,  one-half  of 
which  have  been  paid  under  protest  The  plaintiff 
asks  to  have  the  aHsessment  declared  void,  and  seeks 
to  reco^'er  the  amount  it  lias  paid,  and  to  have  the 
defendants  enjoined  from  collecting  tJie  remainder. 
A  temporary  injunction  to  restrain  the  collection  was 
duly  issued.  The  ground  of  demurrer  alleged  is  that 
the  facts  stated  in  the  i>etitLon  do  not  entitle  the 
plaintiff  to  the  relief  demanded. 

Section  1  of  chapter  39  of  the  Acts  of  the  Twenty- 
third  General  Assembly  is  as  follows:  "Section  1. 
All  shares  of  the  capital  stock  of  banking  a«^»sociations 
organized  under  the  general  incorporation  laws  of  the 
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state,  known  a»  state  or  commercial  banke,  ahall  be 
assessed  to  such  banks  in  the  city  oar  town  wherein 
located,  amd  not  to  the  individual  shareholdiers.^'  It 
eeems  to  be  conceded  thait  the  plainftiff  is  a  bamking 
association  within  the  meaniing  of  that  section,  and 
that  the  aesessmenit  in  question  was  made  according 
to  its  provisions.  It  is  claimed  by  the  appellamt  that 
the  provision  is  void,  because  in  violation  of  portions 
of  the  constitution  of  tliis  state,  which  are  as  follows: 
Article  1,  section  6:  "All  laws  of  a  general  nature 
shall  have  a  uniform  operation;  the  general  assembly 
shall  not  grant  to  any  citizen  or  class  of  citizens,  priv- 
ileges OP  immunities  which  upon  the  same  terms  shall 
not  equally  belong  to  all  citizens."  Article  3,  section 
30:  "The  general  assembly  shall  not  paiss  local  or 
special  laws  in  the  following  cases:  For  the  assess- 
ment and  collection  of  taxes  for  state,  county  or  road 
purposes.  *  *  *  In  all  the. cases  above  enumerated 
and  in  all  the  cases  where  a  general  law  can  be  made 
applicable,  all  laws  shall  be  general  and  of  uniform 
operation  throughout  the  state."  It  is  not  neoeesary  to 
the  validity  of  an  act  that  it  operate  upon  all  persons 
in  the  state  alike.  It  is  sufficient  if  it  be  general  and 
uniform  in  its  operation  upon  all  persons  in  like  situ- 
ation, and  this  is  true  whether  individuals  or  corpora- 
tions are  affected.  McAunich  i\  Railroad  Co.,  20  Iowa, 
343;  Land  Co.  v,  Soper,  39  Iowa,  116.  Nor  is  an  act 
which  prescribes  a  fixed  and  specific  rule  for  the 
assessment  of  the  property  of  one  class  of  corporations 
or  persons^  different  from  that  applicable  to  other 
classes,  a  special  act,  within  the  meaning  of  the  cooi- 
stitution.  Therefore,  it  has  been  held  that  an  act 
which  provided  a  specific  rule  for  the  assessment  of 
express  amd  telegraph  companies  operating  and  doing 
business  within  this  state,  different  from  that 
applicable  to  tlie  assessment  of  other  property,  was 
not  a  special  law.    Express  Co.  v.  Ellyson,  28  Iowa, 
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374.  And  the  same  rale  haa  been,  applied!  to  the  asaea^ 
ineat  of  railway  property*  Central  Iowa  By.  Co.  v. 
Board  of  Sup'rs,  67  Iowa,  199  (25  N.  W.  Bep.  128); 
ChicagOy  B.  &  Q.  By.  Co.  v.  Iowa,  94  U.  S.  155.  See, 
also,  Missouri  Val.  &  B.  By.  &  Bridge  Co.  v.  Harrison 
Co.,  74  Iowa,  287  (37  N.  W.  Rep.  372).    We  are 

1  of  the  opinion  that  the  statute  in  question  is  gen- 
eral, not  because  it  operates  upon  all  persone 

within  the  state  alike^  but  because  it  applies  alike  to 
all  banking!  a«sociajtlions  organized  un-d^er  the  general 
iocorpoTatioD  laws  of  the  state,  known  as  "state  or 
coanmercial  banks.^^ 

It  is  said  that  taxes  must  be  uniform,  and,  speak- 
ing in  a  general  sense,  that  is  true;  but  the  rule  means 
that  all  individuals  and  all  classes  must  be  required  to 
share  uniformly  with  like  individuals  and  like  classes 
the  burdens  of  taxation  It  does  not  mean  that  taxes 
may  not  be  required  of  some  which  are  not  exacted  of 
others,  but  that  all  persons  subject  to  the  same  condi- 
tions must  be  uniformily  taxed.  Warren  v.  Henly,  31 
Iowa,  38.  Absolute  uniformity  and  equality  of  taxation 
in  all  oases,  and  with  respect  to  all  kinds  of  property 
aflpe  not  practicable.  City  of  Dubuque  v.  Chicago,  D.  & 
M.B.  Co.,  47  Iowa,  196;  Oooley,  Tax'n,  164  et  seq.  It  is 
claimed  that  the  statute  in  question  is  unconstitu- 
tional because  it  applies  a  rule  of  taxation  to  the  asso* 
daftions  to  which  it  refers  different  from  that  applied 
to  national  banking  associations  doing  business  within 
the  state.  CJode,  sections  818,  819,  provide  that  all 
erhares  of  such  banking  associations  shall  be  included 
in  the  valuation'  of  the  personal  property  of 

2  their  owner,  in  the  assessment  of  taxes  in  the 
township,  incorporated  town,  or  city,  where  tbe 

association  is  located  and  not  elsewhere;  that  the 
Shanes  shall  be  listed  by  the  principal  accounting 
officer  of  the  association,  and  that  the  association  shall 
be  liable  to  pay  the  taxes  thereon,  and  for  that  purpose 
Vol.  96  la— 16 
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shall  retain  so  much  of  any  ddvidend  belonging  to  the 
shaipeholder  as  shall  be  necessary  to  pay  the  taxes 
levied  upon  hia  ehares.  These  provisions  make  the 
association  liable  on  the  taxes  levied  upon  the  shares 
of  a  stockholder  only  to  the  amount  of  dividends 
v^hich  may  be  payable  on  account  of  the  shares,  and 
possibly  for  other  property  of  the  shareholders,  if  any, 
undier  the  control  of  the  association.  Hershire  v. 
Banky  35  lowa^  272.  But  the  shares  must  be  assessed 
as  the  property  of  the  owner.  An  assessment  of  them 
to  the  aissociationi  is  void.  Bank  v.  Hoffman^  93  Iowa, 
119  (61  N.  W.  Eep.  418).  And  such  shares  are  credits, 
within  the  meaning  of  section  814  of  the  Code,  from 
which  thie  owner  is  entitled  to  deduct  the  debts  which 
he  is  in  good  faith  owing.  First  Nat.  Bank  of  Albia 
V.  City  Council  of  Albia,  86  Iowa,  34  (52  N.  W.  Eep. 
334). 

The  sections  of  the  Code  just  considered  are  unlike 
the  act  of  the  Twenty-third  General  Assembly  in 
question.  That  provides  that  the  shares  of  the  capi- 
tal stock  of  the  asBociajtion  to  which  it  refers  shiall  be 

assessed,  not  to  the  shareholder,  but  to  the  a&so- 
3  elation.    Whether  such  shares  are  credits,  from 

which  tihe  owner  may  deduct  Ms  debts  for  the 
purpose  of  taxartion,  is  referred  to  in  argument,  but  as 
the  reterenees  so  made  are  brief,  and  since  the  ques- 
tion is  not  necessarily  involved  in  the  determination 
of  the  cause,  we  prefer  to  leave  it  undecided.  It  was 
mentioned'  buA  not  decided  in  First  Nat.  Bank  of 
Albia  V.  City  Council  of  Albia,  supra. 

If  it  be  true  that  shareholdetrs  of  the  capital  stock 
of  banks  which  fall  within  the  provisions  of  the  act 
under  consideration  cannot  deduct  their  debts  from 
the  amount  of  their  stock  for  the  puri)09es  of  taxation, 
is  the  act  valid?  We  are  of  the  opinion  that  it  is. 
The  fact  that  national  banks  and  banks  organized 
under  the  general  incorporation  laws  of  this  state 
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tnansacft  simila/r  kinds  of  buisiii/ees  does  not  show  that 
they  must  be- taxed  according  to  the  same  plan, 
4  National  banks  are  organized  and  exist  by  vir- 

tue of  acts  of  congress.  They  are  instrumjents  of 
the  general  govemmient,  djeeigmed  to  aid  it  in  the  adimin- 
li^ti^ation  of  a  branch  of  the  public  aerviee.  The  states 
oannot  exercise  control  over  them  excepting  with  the 
coDfient  of  congress,  expressed  or  implied,  and  the 
power  of  the  states  to  tax  them  is  derived  from  that 
source.  Bank  v.  Bearing,  91  U.  S.  29;  First  Nat  Bank 
of  Albia  V.  City  Council  of  Albia,  supra.  They  are 
subject  to  regulationB  and  limitations  of  power  which 
have  no  application  to  state  banks,  and  constitute  a 
.class  of  corpoflca/tions  which  may  be  properly  subjected 
.to  a  plan  of  taxation  different  from  that  applied  to 
state  banks.  The  laibber  constitute  another  class,  with 
distinct  powers  and  privileges,  and  subject  to  differ- 
ent pestrictionsy  and  may  properly  be  subiect  to  a  plan 
of  taxation  applicable  only  to  that  and  similar  classes. 
By  section  28  of  chapter  60  of  the  Acts  of  the 
Rffceenth  General  Assembly,  the  paid-u-p  capital  of  all 
savings  banks  organized  and  doing  business  under 
that  act  is  taxed  to  the  bajiks,  and  not  to  the  stock- 
holders; but  in  Davenport  Nat  Bank  v.  Board  of 
Equalization,  64  Iowa,  140  (19  N.  W.  Rep.  889),  that 
was  held  not  to  be  a  discrimination  against  national 
banks,  and  it  was  said,  as  a  general  proposition,  that 
a  state  may  provide  for  the  assessment  of  savings- 
hsmk  capitail,  as  well  as  other  property,  in  such  mode 
;as  it  may  deen:  most  convenient  and  effective  for  the 
collection  of  its  reveune.  In  the  case  of  Hubbard  v. 
Board,  23  Iowa,  143,  a  distinction  based  upon  Van 
Allen  V.  Assessors,  3  Wall.  573,  between  taxing  the 
capital  stock  and  the  shares  of  the  capital  stock,  of  a 
bank  was  recognized,  but  it  cannot  with  any  justice 
be  said  that  inequality  of  taxation  results  from  taxing 
the  shares  separately  to  their  owner  and  taxing  them 
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collectdvely  to  th-e  bant.  The  aggregate  capital  of  lau 
incorporated  hank  is  virtually  owTned'  by  its  stock- 
JbLoldeps,  and  each  shaTe  repreeents  a  definite  part  oi 
the  whole.  See  "^lowa  State  Sav.  Bank  v.  City  Council  oj 
Burlington  (Iowa)  61  N.  W.  Kep.  851;  First  Nat.  Bank 
of  Albia  V.  City  Council  of  Albia,  supra;  Equitable  Life 
Ins.  Co.  V.  Board  of  Equalization  of  Des  Moines,  74 
Iowa,  179  (37  N.  W.  Rep.  141).  Therefore,  the  aggre 
gate  of  the  taxes  levied  upon  the  separate  ahara 
would  be  the  same  ae  those  levied  upon  the  separate 
shares  taken  together,  or  upon  the  capital  stock. 

National  banks  are  not  liable  for  the  taxes  on  the 
aharee  of  stock  unless  they  have  dividends  or  othei 
property  of  the  shareholders  which   may  be 
5  used  for  the  payment  of  the  taxes,  while  €Ptat€ 

banks  are  liable  for  the  taxes  without  regard  to 
the  dividends  or  other  property  owned  by  the  stock- 
holders. But,  as  the  capital  of  a  state  bank  is  really 
owned  by  the  stockholders,  aai-d  as  it  'm  reduced  by  the 
amount  paid  for  taxes,  its  value  is  reduced  by  a  sum 
equal  to  that  paid,  and  the  shiareholders  do  in  effect 
pay  the  taxes,  and  equality  of  taxation  to  that  extent 
exdsts  under  the  two  systems.  If  the  owner  of  sihares 
of  the  capital  stock  of  a  state  bank  may  not  deduct 
from  theiT  amount  the  debts  he  owes,  it  may  be  that 
he  is  to  that  exitent  required  to  pay  more  taxes  than 
he  would  as  the  owner  of  shares  of  the  capital  stock 
of  a  national  bank;  but,  if  that  be  so,  it  is  a  mere  inci- 
dent, and'  not  a  necessary  result,  of  the  statute.  It  is^ 
at  most,  one  of  the  conditions  attached  to  the  owner- 
shi'p  of  stock  in  state  banks  wthich  the  s'laieholder  who 
owes  debts  must  be  held  to  have  assumed  voluntarily  j 
for  no  one  is  compelled  to  be  a  shiareihold'er  of  a  state 
banik,  and  exact  equality  in  the  practical  workings  of 
any  system  of  taxation  is  not  attainable,  and  a  plan 
fk>r   the   ooUectioa   of    revenue   which   the   general 

*Not  yet  offloially  reported. 
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aasembly  hos  deemed  it  expedient  aiid  wise  to  adopt 
oughit  not  to  be  defeated  because  eome  taxpayeps  vol- 
xmtarilj  place  themselves  in  such  condition  that  they 
are  J^eqnixed  to  contribute  moire  tbflin  their  just  share 
to  the  public  revenue. 

The  appellant  ini^ts  that  the  ca^e  of  State  Bank 
V.  Board  of  Revenue  of  Montgomery  Co.,  8  South  Rep. 
(Ala.)  852,  is  m  poinrt,  and  an  authority  which  the 
courts  sustain.  The  opinion  in  that  case  is  bajsed  upon 
provjfiionB  of  the  Alabama  constitutioa  wlhich  aie  not 
found  in;  the  constitution  of  this  starte,  and  upon  the 
theory  that  ^^bank  i^ares  in  a  national  bank  and  bank 
Glares  in  a  state  bank  belong  to  one  species  of 
moneyed  capital/'  and  "that  any  attempt  to  draw  a 
distinction  between  them  would  be  futile. '^  That 
theory^  as  we  have  found,  is  not  applicable  under  the 
laws  of  this  state,  and  we  dio  not  think  that  the  ease 
is  fairly  in  point  In  City  of  Dubuque  v.  Chicago,  D,  & 
M.  R.  Co.,  47  Iowa,  196,  section  2  of  airticle  8  of  the  con^ 
stitution  of  this  state  was  considered,  and  its  true 
meaning  held  to  be  "that  all  property,  whether  owned 
by  corporations  or  individuals,  shall  be  equally 
burdened  with  taxation,  and  that  the  legislature  may 
adopfb  different  methods  of  ascertaining  values, 
adapted  to  the  various  peculiarities  of  the  property." 
Tbe  statute  in  controversy  is  in  harmony  with  that 
interpretation.  By  the  method  adopted  for  the  taxa- 
tion of  shares  of  the  capital  stock  of  .state  banks,  they 
are  subject  to  the  same  rate  of  taxation  as  other  prop- 
erty, and-  are  required  to  bear  their  just  share  of  the 
poblic  burden,  and  no  more.  We  conclude  that  the 
judgment  of  the  districrt  court  is  right  and  it  is  there- 
fore affirmed. 
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C.  M.  OoHELTBEic,  Appellant,  v.  The  Chioaoo  &  North- 
western Railway  CoMrANY. 

RegUsonee:  bailboad.  In  an  action  for  injuries  received  by  plaint- 
iff's wife  while  driving  in  a  buggy  on  a  higiiway  running  neac 
defendant's  tracks,  through  the  negligent  sonndiug  of  the  whistle 
on  defendant's  engine,  whereby  the  horses  became  frightened, 
there  was  evidence  that  the  engineer  had  sounded  four  blasts  on 
the  whistle  when  about  forty  or  fifty  rods  from  the  team,  and 
eighty  rods  from  a  crossing  ahead,  toward  which  the  team  was 
making,  and  gave  one  blast  for  brakes  when  about  five  hundred 
feet  from  the  team,  and  that  the  team  was  not  excited  thereby; 
that  the  team  instead  of  making  the  crossing,  turned  into  a  field, 
near  the  track;  that,  when  they  were  one  hundred  and  twenty 
feet  from  the  tracks,  the  engineer  again  sounded  the  whistle  for  a 
release  of  the  brakes;  and  that,  immediately  thereafter,  the  team 
became  unmanageable.  Eeldy  that  the  last  sounding  of  the  whistle, 
in  view  of  the  fact  that  former  whistles  had  not  frightened  the 
team,  was  not  negligence,  unless,  in  the  exercise  of  reasonable 
prudence,  the  engineer  should  have  known  that  the  sounding  of 
the  whistle  at  that  time  would  have  frightened  them. 

Saturday,  October  26,  1895. 

Per  Curiam,  A  petition  for  a  rehearing,  and  an 
amendment  thereto,  have  been  filed  in  this  case,  assail- 
ing the  opinion,  and  particularly  so  much  of  it  as 
relates  to  the  charge  to  the  jury.  It  seems  to  be  the 
thought  of  the  plaintiff  that  thi^  court  has  announced 
the  rule  that  a  railway  employe  in  charge  of  a  loco- 
motive is  not  negligent  in  blowing  the  whistle  at  a 
railway  crossing,  when  a  team  of  horses  is  near  it, 
unless  he  should  know,  from  the  conduct  of  the  team 
at  the  time,  before  the  whistle  is  blown,  that  injury 
would  be  likely  to  result  If  such  a  rule  had  been 
approved  by  this  court,  there  would  have  been  more 
ground  than  there  is  for  some  of  the  objections  made^ 
but  it  has  not.  What  w^e  said  was  that  the  instruc- 
tions, taken  as  a  whole,  were  quite  as  favorable  to  the 
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plaintiff  as  tbey  should  have  been,  and  the  generaJ 
doctrine  of  the  instruction'&  was  approved,  mot  as  inde 
pendent  statements  of  law,  but  as  applied  to  the  fact€ 
in  this  case.  This  is  especially  true  of  that  part  of  th€ 
charge  mo^  strenu^msly  objected  to.  That  states  that 
the  act  of  the  engineer,  in  sounding  the  whistle  to 
notify  tbe  other  trainmen  to  release  the  brakes,  wafi 
not  negligent,  if  the  evidence  showed  certain  specific 
facts,  "unless  it  appears  from  the  evidence  that,  in  the 
lexercise  of  reasonable  prudence  and  judgment,  he 
dhlould  have  known,  from  the  conduct  of  the  team  at 
the  time,  and  his  proximity  to  them,  that  the  sounding 
of  the  whistle  at  that  time  would  probably  have  the 
effect  to  frighten  them,  and  render  them  unman- 
ageable in  the  hiands  of  the  plaintiff's  wife.  It  was 
his  duty,  and  the  right  of  the  defendant  company  to 
have  him  proceed  with  the  train  with  all  reasonable 
idiligence.  *  *  *''  In  the  same  paragraph  of  the 
:charge  is  the  following:  "Whether  the  engineer  in 
charge  of  defendant's  engine  blew  the  whistle,  and,  if 
so,  the  purpose  for  which  it  was  blown,  and  whether 
his  act  in  so  doing  was  negligent,  are  questions  of  fact, 
to  be  dlecided  by  you  from  all  the  testimony  in  the 
.case;  but  unless  such  negligence  is  shown  by  the  evi- 
dence th^e  plaintiff  cannot  recover."  By  this  and  other 
portions  of  the  charge  the  attention  of  the  jury  was 
directed  to  all  the  evidence  in  the  case.  That  showed 
that  four  blasts  of  the  whistle  were  given  for  th^ 
crossing  eighty  rods  from  it,  and  forty  or  fifty  rods 
from  the  team;  that  one  blast  was  given  for  brakes  six 
hundred  or  seven  hundred  feet  from  the  crosHdng,  and 
about  four  hundTed  or  five  hunidred  feet  from  the 
team;  that  when  the  last  blasts  were  blown  the  team 
had  been  driven  into  the  field  at  least  one  hu«ndred 
and  twenty  feet  from  th^e  railway  track;  that  the 
horses  were  not  excited,  and  did  not  appear  to  notice 
the  wliistle;  that  they  seemed  to  be  fully  under  the 
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eoBtrol  of  thie  driver.  As  tbey  had  not  been  alarmed 
by  the  whtetling  nor  by  the  running  of  the  train,  there 
was  no  pre«umptio«n  to  be  drawn,  from  the  ordinary 
effect  of  railway  w(hisitle«  on  horses,  that  the  team  in 
question  would  be  frightened  by  other  blasts,  and.  the 
court  dii'd  not  err  in  instructing  the  jury  that  the 
engineer  was  not  negligent,  under  the  conditions 
stated  in  the  charge,  unless  it  appeared  "that,  in  the 
exercise  of  reasonable  prudence  and  judgment  he 
should  have  known,  from  the  conduct  of  the  team  at 
the  time,  and  his  proximity  to  them,  that  the  sounding 
of  the  whistle  at  that  time  would  probably  have  the 
effect  to  frighten  them,  and  render  them  unman- 
ageable in  the  hands  of  the  plaintiff's  wife."  "The 
conduct  of  the  team  a^the  time,"  to  which  the  charge 
referred,  was  its  conduct  from  the  first  blowing  of  the 
wlhistle  to  the  moment  the  first  of  the  last  blasts  was 
given.  Had  the  last  ones  only  been  given,  a  different 
case  would  have  been  presented,  and  a  different  rule 
would  have  applied  But  the  team  had  been  tested  to 
some  extent  by  what  had  occurred  before  the  whistle 
was  blown  at  the  crossing,  and  it  was  proper  for  the 
jury  to  determine  whether  the  engineer  should  have 
known,  from  the  conduct  of  the  team  and  the  proxim- 
ity of  the  engine  to  it,  that  the  sounding  of  the  whistle 
would  probably  frighten  it  and  make  it  unmanageable. 
If  the  engineer  was  justified,  as  a  reasonably  prudent 
•man,  Ln  concluding,  from  the  conduct  of  the  team,  that 
it  would  not  be  frightened  by  the  giving  of  signals 
•which  were  required  for  the  proper  management  of 
the  train,  he  was  not  negligienlfc  in  givilmg  thlem.  We 
think  the  opinion  as  filed  is  correct,  and  the  petition 
for  a  rehearing  is  overruled. 
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AT 

DES  MOINES,  OCTOBER  TERM,  A.  D.  1895. 

AND  IN  THE  FORTY-NINTH  YEAR  OF  THE  ^TATE. 


State  of  Iowa  v.  W.  F.  Judibsoh,  Appellant. 

UeMonable  Doobt.  An  instruction  in  a  seduction  case  that  a  reason- 
able doubt  is  raised  if  a  single  fact  is  proven  which  is  inconsist- 

1  ent  with  defendant's  guilt,  is  misleading.  It  may  lead  a  jury  to 
believe  that  defendant  has  the  burden  of  proving  that  he  did  not 
have  sexual  intercourse  with  prosecutrix. 

Appeal  from  Ida  District  Court, — Hon.  Z.  A.  CntROH, 

Judge. 

Tuesday,  December  10,  1895. 

Indictmwit  for  seduction.  Verdict  of  guilty. 
T>efendant  sentenced  to  be  imprisoned  in  tbe  state 
penitentiary  for  the  term  of  eighteen  months,  and  be 
appeals.  — Reversed. 
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Warren  &  Johnston  and  M.  M,  White  for  appel- 
ant. 

No  appearance  for  the  state. 

Kinne,  J. — ^I.  To  the  indictment  the  defendant 
interposed  the  plea  of  not  guilty.  The  jury  returned 
a  verdict  of  guilty,  upon  which  judgment  was  entered. 
It  appears  without  conflict  that  the  ca«e  was  tried 
below  in  January,  1895;  that  the  prosecutrix  was  then 
over  seventeen  years  of  age;  that  at  the  time  fiKh€ 
eladme  to  have  been  seduced  s?he  was  over  sixteen 
years  of  age;  thiat  she  had  lived  in  Holstein,  in  Ida 
'county,  for  about  five  years  prior  to  the  trial,  and 
before  that,  she  had*  r^ded  in  Cherokee  county,  and 
attended  the  school  in  what  was  known  as  the  "Can- 
tine  District;"  that  her  parente  resided  in  Holstein 
during  the  time  she  lived  there.  Defendant  was  poet- 
ma^er  in  Holstein,  and  also  carried  on  the  implement 
business,  in  a^  building  adjacent  to  the  postoffice  build- 
ing. He  had  a  family,  consisting  of  a  wife  and  several 
childJpen,  all  of  whom  resided  with  him.  The  prose- 
cutrix worked  as  a  servant  in  defendant's  family  for 
about  nine  months,  beginning  (she  claims  in  Novem- 
ber, 1892),  as  is  shown  by  the  great  weight  of  the  evi- 
dence, in  January,  1893.  In  her  direct  examination 
the  prosecutrix  daams  that  in  January,  1893,  the 
dteifendant  first  attempted  to  have  intercourse  with 
her,  and  that  thereafter  he  made  the  attempt  twice, 
but  did  not  succeed  in  penetrating  her  person  until 
the  fourth  attempt  She  testifies  that  from  this  time 
until  May,  1894,  the  acts  of  intercourse  were  frequent,^ 
and  occurred  in  the  defendant's  house  and  in  the 
post-ofllce  builddng.  She  claims  that  they  ceased 
because  the  fact  that  they  were  resorting  to  the  post- 
office  building  was  discovered  and  made  known  to  the 
parties  by  one  Stanton;  that  after  the  intercourse 
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eesLsed  she,  in  compajniy  withi  Stanton,  wen*  to  Storm 
Lake  to  consult  a  lawyer. 

II.  Error  is  assigned  upon  the  ruling  of  the  court 
in  excluding  an  answer  to  a  question  asked  the  prose- 
cutrix on  her  cross-examination  touching  the  employ- 
ment of  counsel ;  also,  in  refusing  to  permit  the  defend- 
ant to  «how  by  the  prosecutrix  that  counsel  employed 
by  her  demanded  money  of  the  defendant  in  settle- 
ment of  the  adleged  seduction,  and  threatened  to  put 
defendant  in  the  penitentiaTy  in  case  he  did  not  pay 
it  This  evidence  seems  to  have  been  excluded  on  the 
ground  that  it  was  not  proper  cross-examination. 
There  was  no  error  in  these  rulings.  No  evidence  had 
been  given  in  chief  by  the  witness  touching  these  mat- 
ters, or  anything  else  relating  thereto. 

III.  In  the  seventh  instruction  the  court  tells  the 
jury  that,  ^*'to  warrant  a  conviction,  the  defendant 
must  be  proved  to  be  guilty  so  clearly  and  conclusively 
that  there  is  no  reasonable  theory  on  which  he  can  be 
innocent,  when  all  the  evidence  in  the  case  is  con- 
sidered together.'^  In  it  he  also  properly  and  fully 
defines  what  is  a  reasonable  doubt,  and  directs  the 
jury,  if  they  have  such  doubt  of  the  defendant's  guilt, 
they  must  acquit  him.    Coupled  with  this  definition  of 

a  reasonable  doubt  is  the  following  language: 
1  "And  if  there  is  any  one  material  fact,  which  is 

proved  to  the  satisfaction  of  the  jury,  by  a  pre- 
ponderance of  the  evidence,  which  is  inconsistent  with 
the  guilt  of  the  defendant,  this  is  suflBdent  to  raise  a 
pcttisonable  doubt."  It  is  insisted  that  in  giving  this 
clause  of  the  instruction,  the  court  erred;  that  from  it 
the  jury  might  be  led  to  believe  that  the  burden  was 
on  the  defendant  to  prove  by  a  preponderance  of  the 
evidence  that  he  ddd  not  have  sexual  intercourse  with 
the  prosecutrix;  that  the  law  is  that  if,  upon  the  whole 
evidence  relating  thereto,  the  jury  were  unable  to 
determine  whether  or  not  defendant  did  have  such 
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iutercoure^  then  a  reasoofl^Ue  doubt  woudd  ari^e. 
requiring  an  acquittal.  We  think  the  dauae  objected 
to  is  mifirleadlng  and  prejudiciaL  The  instruction  was 
complete  and  correc't  without  it.  It  is  difficult  to 
understand  what  the  court  had  in  mind  in  inserting 
this  clause,  uMees  he  intended  thereby  to  refer  to  the 
evidence  touching  the  previous  chaste  character  of  the 
prosecutrix.  That  matter,  however,  was  fully  referred 
to  in  another  instruction.  We  think  the  jury  may 
well  have  been  led  to  think,  from  thiis  statement,  that 
it  waft  incumibent  upon  the  defendant  to  prove  by  a 
preponderance  of  the  evidence  some  fact  inconsistent 
with  Ms  guilt,  in  order  that  a  reasonable  doubt  be 
raised  as  to  his  guilt 

IV.  Many  other  questions  are  argued,  but  in 
view  of  the  fact  that  some  of  them  are  of  more  than 
ordinary  importance,  and  we  have  no  argument  for 
the  state,  we  ought  not  to  pass  upon  them.  For  the 
erroir  pointed  out  the  judgment  bellow  is  reversed. 


State  of  Iowa,  Appellant,  v.  J.  C.  Bonham, 

PhysieUuis:  itinerant  vender  of  dbuos.  The  statute  which 
requires  itinerant  venders  of  drugs  who  profess  by  writing  to  cure 
diseases  to  have  a  license  (McClain's  Code,  2582)  does  not  apply  to 
a  physician  who  is  conceded  to  be  skillful,  advertises  that  he  wUl 
be  at  a  specified  place  at  a  given  time  to  treat  his  patients  for 
specified  diseases  and  who  uses  his  own  medicines  instead  of 
giving  prescriptions. 

Appeal  from  Mahaska  District  Court. — Hon.  B.  MoCoy, 

Judge. 

Tuesday,  December  10,  1895. 

The  defendant  was  indicted  upon,  a  charge  of 
being  an  itinerant  vender  of  drug^  and  medicine, 
in'tended  for  the  treatmemt  of  disease©,  and  for  adnrer- 
tising  himself  as  a  healer  of  disease,  by  the  u«e  of 


Digitized  by  VjOOQIC 


Dec.  1895]  State  of  Iowa  v.  Bonham.  253 

drugs  and  nostmins,  mampulatioais,  and  other  expedi- 
ents, the  defendant  not  havmg  a  license  as  such,  as 
required  by  law.  A  trial  was  had,  and,  at  the  close  of 
the  introduction  of  the  evidence  in  behalf  of  the  state, 
the  court  directed  the  jury  to  return  a  verdict  of  not 
guilty  and  the  defendant  was  discharged.  The  state 
appeals.  — Affirmed. 

Milton  liemlej/,  attorney  general,  Jas.  Carroll, 
county  attorney,  and  Liston  McMillen  for  the  state. 

0.  C.  G.  Phillips  and  B.  W.  Scott  for  appellee. 

Kothrock,  J. — During  the  progress  of  the  trial  th€ 
following  concession  was  m>ade  on  the  part  of  th<: 
prosecution:  "It  is  conceded  that  Dr.  Bonham's  res 
idenee  is  in  Ottumwa,  Iowa,  and  has  been  for  the  last 
four  years;  that  he  has  been  a  pra<,ticing  phymdan  Ln 
the  state  of  Iow»a  for  the  last  eleven  years;  th«at  he 
holdb  a  certificate  from  the  state  board  of  medical 
examiners;  that  that  certificate  has  been  recorded  in 
Wapello  county,  Iowa,  and  in  Mahaska  county,  Iowa; 
that  'be  holds  diplomas  from  three  medical  colleger; 
that  he  is  an  able  physician,  and  successful  above  the 
average  of  his  profession  in  the  treatment  of  disease." 
The  evidence  shows  that  the  defendant  caused  to  be 
inserted"  advertisements  in  two  newspapers,  published 
m  the  city  of  Oskaloosa,  Mahaska  county,  which,  in 
substance,  were  as  follows:  That  he  would  be  at  the 
Birdisall  Hotel  in  Oskaloosa  every  Tuesday  from  10 
o'clock  A.  M.  to  6  p.  M.,  for  the  purpose  of  treating  his 
many  patients.  That  he  made  a  specialty  of  chronic 
diseases  and  rupture,  and  that  he  would  treat  catarrh 
of  the  nose,  th*poat,  and  lungs  in  a  most  successful 
maimer.  He  also  named  other  diseases  which  he  would 
treat,  such  as  chronic  stomach  troubles,  liver,  kidney, 
and  kindted  diseases.  Two  or  three  witnesses  were 
examined  who  had  been  under  treatment  with  the 
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defendant  at  Oskaloosa.  It  appears  from  the  testi- 
momy  of  these  witnesses  that  tttQ  defendant  treated 
them  for  rupture.  That  he  sold  th^m  no  medicine  or 
drugs  as  such.  One  witness  stated  that  the  defendant 
furnished  him  "a  truss,  and  administered  medicine  by 
hypodermic  injection,  with  a  needle,  where  the  rup- 
ture was."  Another  witness  testified  that  the  defend- 
an/t  treated  him  for  rupture  by  fitting  a  truss  on  him, 
and  injecting  medicine;  that  the  truss  used  belonged 
to  th'e  witness,  and  was  not  furnished  by  the  diefend- 
ant.  The  indictment  was  founded  upon  section  2532 
of  McClain's  Code,  which  provides  that  "any  itinerant 
vender,  of  any  drug,  nostrum,  ointment,  or  appliance 
of  any  land  intended  for  the  treatment  of  diseases  or 
injury,  who  shall  by  writing  or  printing  or  any  other 
method  publicly  profess  to  cure  or  treat  diseases  or 
injury  or  deformity  by  any  drug,  nostrum,  manipula- 
tion, or  any  other  expedient  shell  pay  a  license  of  one 
hun'dred  dollars  per  annum.    *    *    *" 

We  have  stated  sufficient  of  the  facts  to  show  that 
the  ease  demands  very  brief  consideration.  The 
defendant  did  not  advertise,  nor  propose  to  vend  or 
sell,  anything  prohibited  by  this  statute.  He  did  not 
even  sell  the  trusses  wMch  he  used,  but  refused  to  do 
so.  He  advertised  himself  as  a  skillful  phy^cian, 
which  he  is  conceded  to  be.  He  named  no  drug  or 
ointment,  or  anything  mentioned  in  the  statute,  which 
he  would  sell,  nor  any  kind  of  manipulation  or  other 
expedient  to  be  employed  in  treating  disease.  He 
advertised  his  skill  as  a  physician,  and  nothing  more, 
and  the  defendant  was  not  ^own  to  be  a  "vender," 
in  the  sense  in  which  the  word  is  used  in  the  statute. 
It  is  conceded  that  he  is  not  a  vender  in  a  criminal 
sense,  but  it  is  claimed  that  he  vends  medicine  in  a 
professional  sense.  The  facts  show  that  he  undertook 
to  effect  cures  for  a  named'  consideration,  and,  like 
many  other  physicians,  he  did  not  write  prescriptions 
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to  be  puit  up  at  drug  stio-pes^  but  used  his  own  medi- 
cines. By  so  doinjg  hie  was  not  a  traveling  or  itinerant 
vender  of  drugs,  nostrums,  or  ointments,  or  anything 
else  prohibited  by  statute.  The  law  which  the  prose- 
cution invokes  for  the  punishment  of  the  defendant 
was  not  intended  to  designate  the  regular  medical 
practitioner  as  an  itinerant  vender.  The  purpose  was 
to  tax  such  itinerant  venders  as  go  from  place  to  place 
advertisinig  and  eelHng  proprietary  medicines,  such'  as 
"Wizard  Oil"  and  the  like.  The  case  of  Snyder  v. 
Closson,  84  Iowa,  184  (50  N.  W.  Rep.  678),  is  an  apt 
illustraftion  of  the  itineranft  vendier  named  in  the 
statute.  The  order  directing  a  verdict  of  not  guilty  is 
affirmed. 


State  of  Iowa  v.  Gboegb  Pebnoh,  Appellant. 

Corroboration:    instruotions.    It  is  proper  to  define  the  corrobora* 

2    tive  evidence  required  in  rape  to  be  evidence  "tending*'  to  connect  ^  26s' 

defendant  witii  tiie  commission  of  the  offense.    Under  Code,  4560, 

it  is  not  necessary  to  tell  the  jary  that  such  testimony  **must  m  ^ 

strengthen"  the  other  evidence.  nw  <tfi 

Ins    |iS3 

^raetioe  Sopreme  Court.    Where  the  abstra(;t  does  not  purport  to       96    2561 
^    contain  all  the  evidence  and  an  undenied  amendment  asserts  that      l»    ^ 

it  does  not  present  it,  the  sufficiency  of  the  evidence  cannot  be 

reviewed. 

Appeal  from  Dallas  District  Court — Hon.  A.  W.  Wil- 
*  KiNSON,  Judge. 

Tuesday  December  10,  1895. 

Indictment  for  rape.    Verdict  of  guilty,  and  judg- 
^^Titi  thereon.    The  defendant  appealed. — Affirmed. 

^ays  Bros,  for  appellant. 

^      JUilton  Bemley,  attorney  general,  and  Jesse  A. 
^m^  for  the  state. 
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Granger,  J. — The  firet  two  piPOi)ositioiifi  argued  by 
.the  appellant  are  the  suflBciency  of  the  eviden<!e  to 
support  the  verdicft,  and  the  insnfflcieacy  of  the  evi- 
dence as  to  corroboration.  The  record  will  not  per- 
mit us  to  consider  either  of  these  questions,  for  it 
does  not  appear  that  the  abstract  is  one  of  all 

1  the  evidence.  There  is  no  statement  whatever 
of  what  the  abstract  contains.  There  is  the  cer- 
tificate of  the  trial  judge  ais  to  the  bill  of  exceptions^ 
but  that  can  have  do  reference  to  the  absti>act,  which 
must  have  been  made  after  the  bill  of  exceptions  was 
completed.  See  Fulliam  v.  City  of  Muscatine,  70 
Iowa,  436  (30  N.  W.  Rep.  861);  State  v.  Hogan,  81 
Iowa,  747  (45  N.  W.  Bep.  903);  State  v.  Moore,  77 
Iowa,  449  (42  N.  W.  Eep.  367);  State  v.  Kuhner,  77 
Iowa,  250  (42  N.  W.  Rep.  182).  Without  an  abstract 
of  all  the  evidence  we  cannot  consider  questions  which 
might  be  affected  by  the  omitted  part  It  may  furUier 
be  said,  that  appellee  dendes  that  the  abstract  is  one 
of  all  the  evidence,  and  that  statement  is  not  denied. 

n.  There  is  a  complaint  of  the  twelfth  and 
thirteenth  instructions,  as  stating  the  rule  as  to  cor- 
roboration incorrectly.  The  rule  given  in  the  instruc- 
tions is  that,  to  justify  a  conviction,  the  prosecutrix 
(being  the  person  injured)  must  be  "corroborated  by 
other  evidence  tending  to  connect  the  defendant  with 
the  commiiasion  of  the  crime."  In  one  instruction  it 
is  said:  "The  corroborating  evidence  required  to 
warrant  a  comviction  must  be  evidence  tending  to 
etiengthen  and  corroborate  the  said  Mattie  Hark- 
ness.'^  The  cri^tieism  is  as  to  the  word  "tending."  It 
is  said  that  the  tesitimiony  "must  strengthen"  the 

2  other  evidence.     The  dlfllculty  with  the  argu- 
ment  is  the  statute,  which  provides  that,  before 

a  person  shall  be  convicted  of  rax>e  on  the  testimony 
of  the  person  injured,  she  must  be  "corroborated  by 
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other  evidence  tendiiig  to  connect  the  defendant  with 
the  commission  of  the  ofifen&e."  Code,  section  4560. 
The  couflPt  used  both  the  words  "strengthen  and  cor- 
poboa^ate,"  of  which  defendant  could  not  well  com- 
plain. See  State  v.  Moore,  81  Iowa,  578  (47  N.  W.  Rep. 
772);  State  v.  Watson,  81  lowia^  380  (40  N.  W.  Rep. 
868).  The  instructions  seem  to  us  to  be  very  fair  to 
the  defend^ant,  so  far  as  we  can  judge  of  them'  as 
abstitaot  rules  of  law,  and  in  no  other  way  can-  we  con- 
eider  them  with  the  state  otf  the  record.  There  is  also 
a  eompteint  as  to  thie  imsftructions  "8  to  11,  inelusive,^^ 
but  the  complaints  involve  a  consideration  of  evi- 
dence, which  we  have  not  before  us. 

III.  In  the  closing  argument  of  the  case  to  the 
jury,  Jud'ge  Orozier,  of  counsel  for  the  state,  used  the 
following  language:  "It  is  said  here  that  the  idea  of 
rape  would  never  have  been  thought  of,  if  it  had  not 
been-  for  some  hounds  in  Marion  county,  who  got  this 
up  because  they  did  not  like  French,  and  I  state  to 
you  tlhat  the  record  in  the  case  shiow»  that  the  trans- 
action occurred  on  the  sixth  day  of  June,  and  this 
prosecutioai  was  commenced  on  the  seventh  day  of 
June,  so  that  there  was  not  much  time  for  them  to 
have  manufactured  the  case.^'  The  language  was 
objected  to  at  the  time,  "because  the  information  was 
not  introduced  in  evidemce."  The  abstract  shows  no 
action  of  the  court  whatever  as  to  the  objection.  We 
ore  not  able  to  say  but  that  the  statement,  in  argu- 
ment, had  full  support  in  the  record,  in  some  ways, 
for,  as  has  been  before  said,  the  absfcnact  is  not.oae  of 
aill  the  evidence.    The  judgment  is  affirmed. 


Vol.  96  la— 17 
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State  of  Iowa  v.  Henry  W.  Laudbbbbok,  Appellant. 

ETidenee:  Seduction*  That  a  child  was  born  within  two  hundred  and 
2  thirty-eight  days  after  the  alleged  intercourse  and  within  two 
hundred  and  tifty-eight  days  after  the  last  catamenia  does  not 
disprove  prosecutrix's  testimony  as  to  her  being  seduced,  where  it 
is  shown  that  a  fully  developed  child  may  be  born  within  two 
hundred  and  sixty  days  after  the  last  menstrual  flow. 

CoBBOBOBATiON  becomcs  a  jury  question  when  it  is  shown  that 
1  defendant,  before  the  alleged  seduction,  often  visited  prosecutrix 
and  took  her  out  riding,  wrote  love  letters  to  her,  broadly  hinting 
at  marriage,  that  after  the  child  was  born  he  stated  bis  willing- 
ness to  marry  her,  and  that  on  the  night  of  the  alleged  seduction 
the  light  was  put  out  in  the  room  where  they  were  sitting. 

Praetiee:    ikstbctctions  will  not  be  reviewed  where  the  abstract  does 
8    not  purport  to  set  all  of  them  out. 

Impeaching  yebdict:  Affidavits.  Affidavits  stating  that  the  jury 
4  ■  did  not  consider  the  testimony  of  medical  experts,  that  one  juror 
said  that  the  judge  would  set  a  verdict  of  guilty  aside  if  it  was  not 
right,  and  that  an  unmarried  juror  consented  to  the  verdict 
because  he  relied  on  the  judgment  of  the  married  jurors,  cannot 
be  considered,  and  a  new  trial  will  not  be  granted  upon  them. 

Appeal  f  ram  Warren  District  Court. — ^Hon.  A.  W.  Wil- 
kinson, Judge. 

Tuesday,  Deoembeb  10, 1895.  ^ 

The  diefen-daiit  waa  iivdicted,  tried,  ^and  convicted 
of  the  erimie  of  seducing  ome  Stella  Arnold,  and  he 
aippeaJs, — Affirmed. 

H.  McNeil  for  appellant. 

Milton  Bemley,  attorney  general,  for  the  state. 

Deemer,  J. — The  indictment  accused  the  defend- 
ant of  having  seduced  one  Stella  Arnold,  on  or  about 
the  eii^hteenth  day  of  September,  1892.    The  evidence 
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tends  to  show  that  he  had  intercouTee  with  her  three 
diiffeveDft  times  an  the  night  of  that  day.  A  child  was 
boim  to  thie  prosecutrix  ofn  th«e  fourteenth  day  of  May, 
11893,  which  she  claims  is  the  result  of  this  illicit  com- 
merce. It  is  claimed  on  behalf  of  appellant  that  the 
testimony  of  the  prosecuting  witness  as  to  the  alleged 

seduction  is  not  sufficiently  corroborated.  The 
1  evidence  offered  by  the  state  as  corroboratory 

is  to  the  effect  that  the  defendant  visited  the 
prosecutrix  quite  often,  and  frequently  took  her 
buggy  riding,  before  the  alleged  seduction;  that  he 
was  with  her  at  different  times,  and  wrote  her  let- 
ters, in  which  he  expressed  his  love  for  her,  and 
broadly  hinted  at  marriage.  After  the  bdrth  of  the 
child,  defendant  was  arrested,  and  was  taken  to  the 
house  where  the  prosecutrix  resided;  and  there  is  tes- 
timony to  the  effect'  that  while  at  this  house  he  stated 
his  willingness  to  marry  the  girl;  that  he  loved  her, 
ajMl  would  have  married  her  before,  but  had  no  place 
to  teke  her;  aind  that  he  would  come  back  in  a  few 
days,  and  make  it  as  near^  right  as  he  could.  There  is 
also  testimony  from  others  than  the  prosecutrix  that 
on  the  night  of  the  alleged  seduction  the  light  was 
extinguished  in  the  room  in  which  defendant  and  the 
prosecutrix  were  sitting,  and  that  the  parents  of 
the  girl  compelled  her  to  relight  it.  The  general  rules 
with  reference  to  the  subject  of  corroboration  are  well 
understood,  and  the  application  of  them  to  this  case 
makes  it  plain  that  there  was  testimony  which,  if 
believed,  sufficiently  met  the  requirements  of  the 
rtatute.  That  the  crime  charged  was  in  fact  com- 
mitted may  be  shown  by  the  testimony  of  the  prose- 
cutrix alone.  The  corroborating  testimony  must  be 
Such  as  tends  to  connect  the  defendant  with  the  com- 
mission of  it.  It  may  be  in  the  form  of  admissions 
made  by  the  defendant,  or  it  may  be  to  the  effect  that 
defendant  was  a  suitor  of  the  prosecutrix,  and  that  the 
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parties  kept  company  together,  and  acted  towards 
each  other  as  lovers  usually  do.  Some,  if  not  all,  of 
these  matters  were  testified  to  in  this  case  by  others 
than  the  prosecutrix,  and  it  was  for  the  jury  to 
determine  whether  the  prosecutrix  was  sufficiently 
<;o(rroborated.  Having  found  that  there  was  sufficient 
eorroboration,  we  cannot  interfere  with  the  verdict. 

II.  Defendant  also  contends  that  there  was  no 
seduction,  even  if  the  testimony  of  the  prosecutrix  be 
•believed.  We  cannot  agree  with  him  in  this  conten- 
tion. The  testimony  of  the  prosecutrix,  if  accepted  as 
•true,  clearly  shows  that  she  was  seduced. 

III.  It  is  also  claimed  that  there  was  no  seduc- 
tion, because,  according  to  the  evidence,  the  child  was 
born  within  two  hundred  and  thirty-eight  days  after 
the  sexual  intercourse  is  said  to  have  taken  place;  and 
that  this  is  so  unusual,  in  the  ordinary  course  of  events, 

that  the  testimony  of  the  prosecutrix  should  be 
2  stamped  as  untrue.     We  have  heretofore  had 

occasion  t©  consider  this  question  in  the  case  of 
State  V.  Richards,  72  Iowa,  17  (33  N.  W.  Eep.  342), 
and  we  there  said:  "The  ordinary  period  of  gestation 
•may  be  shown  as  a  fact  raising  a  slight  natural  infer- 
ence as  to  the  time  when  a  given  child  was  begotten, 
but  such  inference  is  by  no  means  conclusive.  ♦  ♦  ♦ 
The  most  that  can  be  said  is  that  the  inference  is  to  be 
taken  for  what  it  is  worth  in  connection  with  the  other 
evidence  in  the  case."  The  testimony  here  tends  to 
show  that  the  prosecutrix's  last  menstrual  flow  was 
on  August  29,  1892.  The  child  was  bom  May  14, 1893, 
or  two  hundred  and  fifty-eight  days  after  this  last 
•manifestation  of  nature.  According  to  the  evidence, 
•fully  developed  children  may  be  bom  within  two  hun- 
dred and  sixty  days  of  the  last  day  of  catamenia,  and 
cases  are  rejwrted  in  which  the  time  was  but  two  hun- 
dred and  forty  days  from  the  time  that  conception  took 
place.     Manifestly,   we   cannot  disturb   the   verdict 
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because  the  period  of  gestation  was  shorter  than 
usual. 

IV.  It  m  said  that  there  was  no  seduction, 
because  the  prosecutrix  was  not  of  "previous  chaste 
character."  There  was  a  conflict  in  the  evidence  on 
this  point,  and  the  jury  evidently  believed  the  wit- 
nesses for  the  state.  It  is  not  for  us  to  say  that  their 
testimony  should  have  been  disregarded. 

V.  Oertain  errors  are  assigned  on  the  admission 
and  rqection  of  testimony.  We  have  examined 
them  all,  and  discover  no  error.  Every  question 
presented  has  heretofore  been  ruled  by  this  court 
adversely  to  appellant  Some  of  the  instructions 
are   also   complained  of.     They   seem   to   announce 

the  law  in  a  plain  and  unambiguous  man- 

3  ner,  and  are  unobjectionable.     Moreover,  the 
abstract  does  not  puri)ort  to  set  out  all  of 

the  instructions.  In  order  to  say  that  there  was 
error  we  must  have  them  all.  State  v.  Stanley,  48 
Iowa,  221;  State  v.  Nichols,  38  Iowa,  110. 

VI.  Defendant  moved  for  a  new  trial  on  account 
of  alleged  misconduct  of  the  jury,  and  in  support  of  the 
motion  filed  affidavits  to  show  that  the  jury  did  not, 

in  their  deliberations,  pay  any  attention  to  the 

4  testimony  of  the  medical  experts;  that  one  of 
the  jurors  said  that  if  they  did  find  a  verdict  of 

guilty  and  it  was  not  right,  the  judge  would  set  it 
aside;  and  that  another  juror,  who  was  an  unmarried 
man,  consented  to  the  verdict  because  he  relied  upon 
the  judgment  of  the  other  jurors,  who  were  married 
These  are  all  matters  which  clearly  inhere  in  the 
verdict,  and  they  cannot  be  shown  by  affidavit  for  the 
purpose  of  impeaching  it.  We  have  examined  the 
whole  iceord  with  care,  and  find  no  error.  The  judg- 
ment is  therefore  affirmed. 
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State  op  Iowa  v.  Heebeet  Young,  Appellant. 

Keeping  House  of  111  Fame.  One  who  allows  lewd  men  to  visit  his 
house  for  sexual  interoourse  is  guilty  of  keeping  a  house  of  iU 
fame,  though  the  illicit  commerce  is  with  his  wife  who  is  the  only 
female  inmate.    State  v.  Lee,  80  Iowa,  88,  distinguished. 

Appeal  from   Mahaska   District    Court. — Hon.    Ben 
McCoy,  Judge. 

Tuesday,  Deoembee  10, 1895. 

The  defendaut  and  Lucy  Young  were  jointly 
charged  by  indlictmetit  with  the  crime  of  keeping  a 
•house  of  ill  fame.  The  case  was  dismissed  as  to  the 
defendant  Lucy  Young,  and  the  defendant  Herbert 
•Young  was  put  on  trial  before  a  jury.  A  verdict  of 
guilty  was  returned  against  him,  and  judgment  of 
imprisonmient  in  the  penitentiary  for  the  term  of  six 
•months,  and  for  costs  entered  thereon^  from  which  he 
appeals.  — Affirmed. 

0.  C.  G.  Phillips  and  Listen  McMillen  for  appel- 
lant. 

Milton  Remley,  attorney  general,  James  Carroll, 
county  attorney,  and  Dan  Davis  for  the  state. 

Given,  C.  J. — The  only  ground  for  a  reversal 
•ui^ed  in  argument,  and  the  only  one  that  fairly  can 
be  urged  upon  the  record,  ie  that  the  evidence  fails  to 
show  that  the  house  kept  by  the  appellant  was  a  house 
of  ill  fame.  The  evidence  is  that  the  defendant  and 
Lucy  Young,  who  is  spoken  of  as  his  wife,  lived 
togiether  in  the  house  mentioned,  that  the  house  was 
habitually  resorted  to  by  lewd  and  lascivious  men,  for 
the  purpose  of  sexual  intercourse  with  said  Lucy 
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Youiiig,  who  was  a  woman  of  bad  repute,  and  that  the 
general  reputation  of  the  house  was  that  it  was  a 
kyuse  of  ill  fame.  There  is  no  doubt  but  that  the 
Mendant  kept  the  house,  and  knew  that  Lucy  Young 
was  ufidng  it  for  the  purpose  of  prostitution.  There  is 
mo  evidence  that  any  other  female  ever  lived  at  or 
iresorted  to  said  house;  henee  it  is  that  appellant 
■claims  that  it  was  not  a  house  of  ill  fame.  State  v. 
Lee,  80  Iowa,  83  (45  N.  W.  Rep.  545),  is!  quoted, 
wherein,  in  speaking  of  an  instruction,  the  court  said: 
"It  infoirmed  the  jury,  also,  that  a  single  act  of  illicit 
intercouiee  in  the  house,  or  any  number  of  acts  with 
fthe  proprietor  alone,  would  not  make  the  place  a 
house  of  iU  fame,  but  that  it  must  have  been  used  for 
.that  purpose  more  than  once  by  others  than  the  pro- 
prietor.'* Appellant  was  the  proprietor  of  the  house. 
•The  acts  of  illicit  intercourse  were  not  with  him,  but 
between  Lucy  Young,  with  his  knowledge  and 
approval,  and  the  men  who  resort^ed  there  for  that  pur- 
pose. The  distinction  between  these  cases  is  apparent 
The  house  was  a  house  of  ill  fame.  The  defendant 
kept  the  same  for  the  purpose  of  prostitution  and 
lewdness,  and  his  conviction  is  fully  warranted  by  the 
evidence. — Affirmed. 
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Statb  of  Iowa  v.  Charles  Case,  Appellant. 


Fraetlee*  The  court  may,  after  both  parties  in  a  trial  for  rape  have 
rested,  permit  the  state  to  recall  the  prosecutrix  to  testify  that 
8  defendant  never  had  sexual  intercourse  with  her  with  her  consent, 
especially  where  defendant  has  testified  that  he  had  sexual  inter- 
course with  her  with  her  consent  a  few  days  before  the  alleged 
offense  was  committed. 

Efldence:  chastitt.    Evidence  of  a  witness  that  he  had  heard  noth- 
ing about  the  chastity  of  the  prosecutrix  on  a  trial  for  rape,  prior 

3  to  the  time  of  the  alleged  offense,  is  admissible  to  show  that  her 
reputation  for  chastity  is  good. 

Defendant  as  Witness*    An  instruction  on  a  criminal  trial  tliat  defend- 
ant is  a  competent  witness  in  bis  own  behalf  and  that  his  testimony 

4  should  be  weighed  by  the  same  rules  as  other  testimony,  is  not 
prejudicial  to  defendant. 

Cross-examination*  A  witness  who  testifies  on  direct  examination 
1  that  the  prosecutrix  on  a  trial  for  rape  came  to  his  shop  and  told 
him  that  somebody  had  raped  her  cannot  be  asked  on  cross- 
examination  if  she  had  not  come  to  his  place  to  stay  all  night  and 
been  driven  away  by  the  marshal,  and  had  not  stayed  there  several 
nights. 

Sentence*    A  sentence  to  the  penitentiary  for  fifteen  years  which  is 

within  the  limits  imposed  by  the  Iowa  statutes  is  not  too  severe 

for  the  crime  of  having  sexual  intercourse,  by  force  and  against 

6    her  will,  with  a  woman  sixty  years  old,  living  alone,  unprotected 

and  remote  from  neighbors. 


Appeal  from  Lyon  District  Court. — Hon.  J.  F.  Olivbb, 

Judge. 

Wednesday,  Deoembee  U,  1895. 

The  defendjant  was  indicted,  tri-ed  and  convicted 
of  the  crime  of  rape.  Judgment  was  rendiered  against 
him  that  he  be  imprisoned  in  the  penitentiary  for 
fifteen  years,  from  which  ho  appeals. — Affinned. 
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J.  M.  Parsons  for  appellant. 

Milton  Bemley,  attorney  general,  for  the  state. 

Given,  C.  J. — I.  The  crime  is  charged  to  have  been 
committed  on  or  about  the  twentyl-seventh  day  oi 
January,  1895,  and  the  prosecutrix  gives  the  twenty- 
seventh  aa  the  time.  William  Bump,  called  by  the 
state,  testified  that  od  the  evening  of  the  twenty- 
seventh  the  prosecutrix  came  to  his  shop,  and  "said 
some  one  had  been  to  her  house,  shot  off  a  gun, 
grabbed  her,  and  raped  her.^'    On  cross-exami- 

1  nation  appellant's  counsel  asked:    "Didn't  she 
come  to  your  place  one  evening  and  try  to  get  in 

and  stay  all  night,  and  the  marshal  drove  her  away?'' 
^'Isttt't  it  a  fact  that  she  had  stayed  there  several  times, 
nights?"  ObjectioDS  were  sustained  to  the  questions, 
as  not  proper  cross^xamination.  They  clearly  called 
for  affirmative  matter  and  had  no  reference  to  the 
matter  called^  out  in  chief.  The  state  called  Mr. 
Heiney,  who  testified  that  he  knew  the  reputa- 
tion of  the  prosecutrix  for  chastity  prior  to  Jan- 
uary  27,  1895,    and   that   it   was   good.      He 

2  stated  on  cross-examiimtian  that  he  never  heard 
any  person  say  anything  about  it  until  after  the 

twenty-seventh  of  January,  1895,  whereui)on  appellant 
moved  to  strike  out  his  answer  that  her  reputation  was 
good.  This  motion  was  properly  overruled.  Tlie  fact 
thait  he  had  heard  nothing  prior  to  the  twenty-seventh 
is  a  circumstance  tending  to  show  that  her  reputation 
was  good.  We  see  no  error  in  the  rulings  on  taking 
evidence. 

II.  After  both  parties  rested,  the  court  adjourned 
Until  next  morning.  On  court  convening  next  mom- 
Vag,  the  state  was  permitted,  over  defendant's  objec- 
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0  recall  the  prosecutrix,  and  she  to  testify  that 
the  defendant  never  had  sexual  intercourse  with 
her  with  her  consent.  There  was  no  abuse  of 
discretion  in  this.  It  was  not  only  proper, 
irmative  evidence  that  had  been  omitted, 
pecially  proper  in  rebuttal  of  defendiant's  testi- 
that  he  had  sexual  intercourse  with  the  prose- 
with  her  consent  on  the  evening  of  January  22, 

I.  The  court  instructed  as  follows:  "A  reason- 
oubt  is  such  a  doubt  as  fairly  and  naturally 
in'  your  minds,  after  fully  and  carefully  weigh- 
di  considering  all  the  evidence  introduced  upon 
al  of  this  cause,  when  viewed  in  the  light  of  all 
cts  and  circumstances  surrounding  the  same." 
lan±  complains  that  this  language  allowed  the 
>  consider  all  facts  and  circumstances,  whether 
lence  or  not    Taken  alone,  the  instruction  could 

be  so  understood,  and  certainly  not  when  taken 
mection  with  other  instructions,  directing  the 
jury  to  diecidie  the  case  upon  the  evidence  alone. 
After  correctly  giving  the  rules  for  weighing 
testimony,  the  court  instructed  that  the  defend- 
as  a  competent  witness  in  his  own  behalf,  and 
lis  testimony  should  be  weighed  by  the  same 

This  is  not  only  correct,  but,  in  the  interest  of 
fendant,  it  is  an  admonition  that  his  evidence 
lot  be  cast  aside  because  he  is  a  party,  but  that 
^t  be  weighed  by  the  rules  given.  We  see  no 
n  the  instructions. 

7.  Appellant  assigns  as  error  that  the  court 
Bd  too  severe  a  sentence  on  dsefendant.  The 
.  of  the  penalty  must  depend  upon  the  provisions 


Digitized  by  VjOOQIC 


Dec.  1895]  State  of  Iowa  v.  Motabd.  267 

of  the  etattute,  the  mature  of  the  crime,  and  the  cipcum- 
stances  attending  its  commission.  The  penalty 
5  imi>09ed  is  witMn  the  limits  of  the  staitute.  It 
is  not  claimed  in  argument  that  the  verdict  Is 
not  supi)OPted  by  the  evidence,  and  we  fisnd'  no  ground 
upon;  which  to  question  the  correctness  of  the  verdict 
The  record'  shows  thiat  the  defendant,  a  strong,  vigor- 
ous young  manv  went  to  the  house  where  the  prose- 
cutrix, a  wom-an  .sixty  years  of  age,  lived  alome,  unpro- 
tected, and  remote  from  neighbors,  and  then  amd  there 
had  sasual  intercourse  with  her  by  force  and  against 
her  will.  We  do  not  thint  thut  for  such  an  offense  the 
penalty  is  too  severe. 

Appellant's  assignments  of  error  are  general,  and 
do  not  specifically  i)oint  out  errors  complained  of,  nor 
arc  all  the  errors  thus  assigned  urged  in  argument; 
but,  in  view  of  thie  nature  of  the  case,  we  have  exam- 
ined the  record  with  reference  to  each  of  the  assign- 
ments, and  find'  no  error  prejudicial  to  the  appellant. 
The  judgment  of  the  district  court  is  affirmed. 


State  op  Iowa  v.  D.  P.  Minard,  Appellant. 

Efideiiee:  abortion.  A  oonviotion  of  murder  while  attemptlDg  to 
commit  an  abortion  is  sustaiDed  by  eyidence  tliat  defendant  waa 
the  saitor  of  the  deceased,  that  she  was  pregnant,  that  defendant 
was  alone  with  her  for  several  hours  about  two  days  before  her 

1  death,  and  that  when  he  left  her,  her  clothes  and  the  sheets  of  th'e 
bed  where  she  was  were  covered  with  blood,  that  there  was  a 
wound  in  her  womb  which  if  inflicted  before  her  death  would 
have  been  fatal,  that  it  was  made  before  death,  and  that  her 
death  occurred  about  the  time  to  be  expected  if  the  act  was  dona 
while  the  defendant  was  with  her. 

ElMq^e.  Evidence  that  the  defendant  left  the  funeral  procession 
before  it  reached  the  cemetery  because  of  a  report  that  he  was  to 

2  be  charged  with  the  death  of  deceased,  and  remained  away  for  a 
week,  is  admissible,  though  he  returned  voluntarily  and  sur> 
rendered. 
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Praotioe*     Where  the  lei^timoDy  of  a  witness  was  taken  at  bis  house 
by  coDsent  of  defendaot,  io  the  presence  of  his  attorney,  and  later 
8    read  to  the  jury  without  objection,  it  cannot  be  afterwards  nrsc^d 
that  the  testimony  was  taken  in  defendant's  absence. 

Appeal  from   Calhoun  District   Court. — ^Hon.    S.    M. 
Weaver,  Judge.  ' 

Wednesday,  December  11,  1895. 

The  defendant  was  indicted,  tried,  amd  convicted 
of  the  crime  of  murder  in  the  second  degree,  and  he 
appeal®. — Affirmed, 

0.  J.  Jolley  for  appellant. 

Milton  Bemley,  attorney  general,  for  the  state. 

Eothrock,  J. — I.  It  was  charged  in  the  indict- 
menit,  in  eubstance,  thait  the  crime  of  murder  in  the 
second  degree  was  committed  by  the  defendamt  by 
inserting  an  instrument  in  the  womb  of  one  Rhoda 
Ayres,  a  pregnant  woman,  with  the  intent  to  commit 
an»  abortion,  and  that  by  the  use  of  said  instrument  he 
inflicted  within  her  body  a  mortal  wound,  from  which 
she  died  on  the  first  day  of  August,  1894;  and  there  is 
the  usual  statutory  averment  that  it  was  not  necessary 
to  cause  or  prodluce  a  miscarriage  and  abortion  tx>  save 
the  life  of  isaid  Rhoda  Ayres.  The  felonious  act  was 
alleged  to  have  beeoi  committed  on  the  thirtieth  day  of 
•  July,  1894.     It  is  conceded  that  Rhoda  Ayres 

1  died  on  the  first  day  of  August  of  that  year.  She 

was  a  young  woman,  who  never  was  married, 
and  for  about  two  months  before  her  death  she  lived 
with  and  worked  for  one  Mrs.  Ctopper,  who  kept  a 
boarding  house  in  Lake  City,  in  Calhoun  county. 
The  defendant  is  a  single  man,  and  for  some 
time  before  the  death  of  the  young  woman  he 
was    her    suitor,    and   it    was    understood    by    their 
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friends  that  they  were  engaged  to  be  married. 
The  wonDao  complained'  af  not  being  well  while  she 
was  in  the  employ  of  Mrs.  CJopper,  and  she  was  taken 
quite  sick  about  noon  ooithe  thiiitieth  day  of  July,  1894, 
and'  went  to  her  bed  in  hier  room,  anid  rem-ained  there 
until  6  o'clock  in  tihe  eveninig,  when  she  was  removed 
to  aaiother  chamber,  and  >a  physician  was  cialled,  who 
preecribedl  for  her,  am)d  on  the  next  morning  she  was 
removed  to  th!e  home  of  one  Hutchinson,  her  brother- 
in-law,  where  she  died  on  the  fir^  dJay  of  August  The 
defendamt  appeared  at  the  home  of  Mrs.  Oopper  about 
8  o^clock  in  the  evening:  of  the  day  th^e  young  woman 
was  taken  isick,  and  remained  almost  eonetamtly  in  her 
room  until  1  or  2  o'clock  in  the  night.  He  was  alone 
with  her  for  the  greater  part  of  that  time.  Between  9 
and  10  o'clock  !he  called  Mrs.  Copper,  and'  he  then 
went  for  a  physician,  and  returned  with  him.  The  phy- 
sician remainHBd  but  a  short  time,  aoad  Mrs.  Copper 
retired  to  her  own  room.  The  defendant  was  alone 
with  the  sick  womian  until  1  or  2  o'clock  in  the  night, 
when  he  called  Mrs.  Copper,  saying  he  was  going  home. 
Mrs.  Copper  went  to  the  room,  and  in  her  testimony 
at  the  trial  she  described  the  situation  at  the  time  aft 
follows:  "I  found  her  very  sick.  She  was  in  a  terrible 
condition.  I  found  thie  bed  and  clothes  all  blood,  and 
tliere  had  been  blood  in  the  wash  bowl  and  in  the 
vessel."  In  another  part  of  her  testimony  she  stated 
that  "her  clothes  and  both  the  sjheets  were  covered 
with  blood;  that  is,  the  most  of  them."  After  the 
<leath  of  Mi®s  Ayres  a  post  mortem  examination  was 
had  in  the  presence  of  several  physicians.  The  womb 
of  the  deceased  was  removed  from  the  body.  Before 
its  removal  it  was  foujoid  that  it  bad  been  punctured 
by  a  blunt  imstrument,  and  that  the  hole  made  in  it 
^as,  as  one  of  the  physician's  described  it,  about  the 
^aimeter  of  a  dime.  All  of  tihem  tesrtifled'  that  it  was 
^aa^e  enough  to  Lnflert  a  finger  in  and  through  it,  and 
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one  stated  thiat  it  wae  large  enough  to  push  two  fingers 
through  it    It  was  so  located  that  it  could  hiave  been 
miade  by  thrusting  the  instrument  into  the  womb. 
Thiere  ia  no  dispute  that,  if  the  wound  was  inflicted 
bef  oire  death,  it  was  flatal,  and  the  deceased  exi)ired  at 
about  the  time  to  be  expected  if  the  act  was  djone  on 
the  night  on  which  diefiendanit  was  alone  with  her  in 
her  room.     The  faicts  above  stated  aire  practically 
undisputed,  and  it  will  be  readily  seen  therefrom  that 
the  evidence  upon  which  the  ooniviction  was  had  was 
largely  of  a  circumstamtial  character.    No  one  claims 
to  have  seen  the  d'efendant  perform  the  act,  and,  aside 
fpom  the  condition  of  the  room  after  the  defendant  had 
been  for  seTsenal  lnoura  alone  with  the  sick  womap, 
there  was  no  direct  evidence  of  his  agency  in  the  mat- 
ter.   The  trial  consnmed  several  days  and  the  record 
ahows  that  it  was  conducted  on  both  sides  with  marked 
skill  and  ability;  and  we  may  say  here  that,  although 
many  objections  were  made  and  exceptions  taken  to 
rulings  on  the  admission  and  rejection  of  evidence,  a 
careful  examination  of  the  whole  record  discloses  no 
error  in  any  of  these  rulings.    It  is  unnecessary  to  set 
out  these  objections.    The  defendant,  during  the  trial, 
was  awarded  by  the  court  everything  to  which  he  was 
entitled^  and  there  is  njo  real  objection  madie  by  the 
counsel  for  the  defendant  to  the  instructions  given  to 
the  jury  by  the  court.    As  we  have  said,  the  defendant 
was  ably  represented  on  the  trial,  and  the  case  is  T<rell 
presented  in  this  court,  and  no  additional  in^ructions 
to  the  jury  were  requested  by  the  defendant's  counsel. 
II.     At  the  close  of  the  introduction  of  the  evi- 
dence in  behalf  of  the  state,  the  defendant's  couneel 
moved  the  court  to  direct  the  jury  to  return  a  verdict 
for  the  d«efend'ant.    There  were  several  grounds  stated 
in  the  motion,  but  they  are  all  in  the  nature  of  an 
attack  on  the  sufficiency  of  the  evidence  to  authorize  a 
verdict    Much  is  said  in  argument  to  the  effect  that 
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only  a.  prima  facie  case  was  imade,  'and  that  th'e  evi 
djance  did  not  show  th^  defendant's  guilt  beyon-d  a  rea 
somable  doubt  We  have  no  hesitancy  in  holding  thai 
the  motion  was  properly  overruled.  In  addition  to  th€ 
facts  and  evidence  above  set  out,  the  physicians  who 
I  made  the  post  mortem  examination  were  practically 

I  unamdmous  in  the  opinion  that  the  womb  wais  punct- 

ured during  the  life  of  the  deceased,  amd  that  she  wag 
i  pregnant     We  will  not  discuss  the  various  reaeon^ 

'  given  for  this  belief  of  the  physician-s.    The  principal 

grounds  of  these  opinions  were  that  the  womb  waie 
enlarged  to  about  twice  the  dimension®  of  that  organ 
I  in  its  normal  condition,  that  the  edges  of  the  punetupe 

,  were  ragged,  -and  showed,  by  a  collection  of  pus,  that 

the  wound  was  inflicted'  before  death,  and  that  in  th€ 
in*erior  of  the  wom»b  were  shxed"s  of  what  \& 
2  usually  called  the  "afterbirth.''  The  deceased 
was  buried=  in  a  cemetery  some  ten  miles  away 
from  Lake  City,  where  S'he  died.  The  defendant  went 
with  the  funeral  escort  for  about  nine  miles^  when  he 
left  the  -^Tocession,  and  went  to  the  town  of  Perry,  in 
this  state,  where  he  pemained^for  a  week  or  more.  He 
absented  himself  because  of  the  report  or  rumor  that 
he  was  to  be  charged  with  the  criminal  act  This  was 
pegiaipded  by  the  court  as  what  is  known  as  an-  "escape,'' 
amd  his  absence  was  so  treated  in  the  chairge  to  the 
jury.  It  may  be  admitted  that,  in  view  of  the  fact  that 
the  defendant  returned  voluntarily,  and  surrendered 
himself  to  the  proper  officer,  his  absence  did  not  tend 
strongly  to  show  guilt,  but  the  eflPeot  of  his  absence, 
and  the  time  and  mammer  of  his  leavin.g,  was  a  cir- 
cumistance  for  the  jury  to  consider  in  conmection  with 
the  other  facts  in  the  case. 

III.  The  defendant  presented  a  motion  for  the 
oonftrnxianoe  of  the  case.  The  motion  was  resisted,  and 
the  court  overruled  it  This  is  made  the  ground  of 
complaint    The  motion  was  based  upon  the  absence  of 
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the  undertaker  or  funeral  dtrectar  who  prepared  the 
body  for  burial.  It  was  claimed  thiat  has  evidence 
would  show  that  in  preparing  the  body  far  interment 
he  used  w'hat  is  known  as  a  "trocar,"  aiiid  made  an 
opening  into  the  abdomen,  by  which  h»e  injected  am 
embalming  fluid,  and  the  claim  wa®  made  that  thie 
evidence  would  show  thiat  the  puncture  in  the  womb 
wais  made  by  the  instrument  used  by  the  undertaker. 
The  embalming  process  occurred  before  the  post 
mortem  examiniatioai.  The  absent  witness  was  sick 
and  unable  to  attend  court.  His  residence  is  ait  Lake 
City,  some  distance  from  Eockwell,  the  county 
3  sieiat    After  the  defendant  commenced  the  intro- 

duction of  his  evidenee,  the  court,  on  its  own 
motion,  offered  to  allow  the  defendant  an  opportunity 
to  go  to  the  residence  of  Hopkins,  the  witness^  and  to 
take  Ms  testimony  and  read  it  to  the  jury.  The  defend- 
ant and  the  state  accepted  the  offer,  and  the  testimony 
was  taken,  and  read  to  the  jury.  It  is  now  objected 
th'at  the  testimony  was  taken  in  the  absence  of  the 
defendant,  and  that  it  was  his  constitutional  right  to 
be  present.  The  record^  does  not  i^ow  affirmatively 
that  the  defendant  was  not  present  at  the  taking  of  the 
testimony.  It  does  show  that  the  defendant's  counsel 
and  the  county  attorney  were  present,  and  that  the 
testimony  was  taken  at  great  length,  and  no  objection 
was  made  by  defendant  or  Ms  counsel  to  the  reading 
of  the  testimony  to  the  jury.  Under  this  state  of  facts, 
we  think  that  the  defendant  waived  any  irpegularity 
in  the  matter  of  taking  and  introducing  the  testimony, 
and  it  is  not  impiroper  to  say  that  the  undertaker  was 
one  of  the  witnesses  before  the  grand  jury,  tund  hie 
name  was  indorsed  on  the  indictment,  and  he  was 
subpoenaed  by  the  -state,  and  Ms  testimony  tended  to 
show  that  he  did  not  puncture  the  wombi  with  the 
trocar.  There  was  no  error  in  any  ruling  made  in  ref- 
erence to  this  testimony. 
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We  have  dispoeed  of  every  material  question  pre- 
sented by  this  appeal.  We  have  not  discussed  nor  men- 
tioned many  features  of  the  caise  which  are  disclased 
in  the  evidence  and  presented  in  largument  It  is 
impossible  for  counsel  to  presemt  the  evidence  a©  it 
appeared  on  the  trial.  The  physicians,  while  giving 
their  testimony,  used  a  human  skeleton,  and  the  uterus 
of  the  deceased  was  preserved,  and  both  were  used  in 
illu€rtrating  and  explaining  the  testimony  of  the  phy- 
sicians. As  we  have  already  indicated,  the  trial  was 
conducted  by  the  learned  district  judg^  with  what 
appears  to  us  to  be  the  utmost  faimesa  Ho  sentenced 
the  defenfl)ant  to  imprisomnemt  in  the  pendtentiary  for 
ten  years,  and  we  see  no  reason  for  disturbing  the 
judgment,  and  it  is  affirmed. 


S.  R.  Chappell,  Appellant,  v.  John  E.  Obaio,  Executor. 

Trngt  Fimd:  bstatb  of  dbosdbnts.  An  agent  collected  rentt» 
1  deposited  the  money  to  bis  own  credit  and  kept  a  running  account 
with  his  principal,  crediting  her  with  collections  and  charging 
her  with  payments  and  commissions.  This  account  was  settled 
yearly.  Held,  the  amount  due  the  principal  does  not  constitute  a 
trust  fund  in  the  bands  of  the  agent's  executor,  and  said  balance 
due  should  not  have  preference  oyer  other  debts. 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Wednesday,  Deobmbeb  11,  1895. 

John  E.  Craig  is  executor  of  the  estate  of 
Harrison  Tucker,  deceased.  Appellant  seeks  to 
have  eeventy-five  dollars  and  seventy-two  cents  due 
to  her  from  said  estate,  declared  to  be  a  preferred  debt. 
The  ca^  was  submitted  upon  an  agreed  statement  of 
facts,  amd  the  preference  claimed  by  plaintiff  denied. 
The  plaintiff  appeals  upon  a  certificate  of  the  trial 
YoL.  96  la— 18 
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ge  that  the  case  invoJves  a  question  of  law  upaD 
ch  it  is  deemed  desirable  to  have  the  opinion  of  the 
peme  court. — Affirmed, 

J.  F,  Smith  for  appellant. 

John  E.  Craig  in  pro,  per. 

Given,  G  J. — I.  The  agreed  statement  of  facts  ig 
tollows:  "It  i-s  agreed  in  the  above-entitled  case: 
t  EDarrisoni  Tucker  was  the  agent  for  S.  R.  Chappell 
the  collection  of  rents  for  houses  on  Grand  avenue, 
t  Mr.  Tucker  settled  his^ccouHts  with  his  principal 
uary  1  of  each  year.  That  on  January  10,  1893,  he 
1  balance  due  S.  R.  Chappell,  $135.84  to  A.  J. 
'din,  under  order  to  do  so,  when  Chappell  was 
rmed  of  balance  in  his  hands.  That  from  January 
893,  to  the  time  of  Mr.  Tucker's  death,  April  29, 
3,  there  was  collected,  as  ^hown  by  .his  books, 
.51,  less  commissions  and  taxes;  there  was  due 
ppell  $75.72,  which  Chappell  filed  as  a  claim 
inst  Mr.  Tucker's  estate  since  his  death.  It 
Mr.  Tucker's  custom  and  he  did  deposit 
his  collections  to  his  account  in  the  bank, 
the  said  money  was  so  deposited  as  received, 
same  was  checked  out  so  that  there  was  no  balance 
^aoik  at  tihe  time  of  his  death  to  cover  this  amount, 
^t  John  E.  Craig  was  the  duly  appointed  executor 
said  estate,  which  appointment  was  made  May  10, 
3,  and  the  estate  of  Tucker  will  not  pay  in  full  the 
ms  against  siaid  estate.  That,  since  the  death  of 
[  Tucker,  the  plaintiff  has  settled  in  full  the 
ance  due  A.  J.  ITardin,  and  tbo  money  wa)s  to  be 
3  to  A.  J.  Hardin  by  Tucker  on  the  note  held  by 
xlin  against  plaintiff.  It  is  also  agreed  that  there 
not  sufficient  funds  belonging  to  said  estate  to  pay 
claims  filed  against  it  in  full.    It  is  agreed  that  the 
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executor  has  collected  since  Ms  death  $2,000  on  a 
policy  of  life  inS'iiraiLce;  $594,  the  producte  of  the  sak 
of  his  office  furniture  and  businees;  and  about  $400, 
the  proceeds  of  his  fumdture  in  his  room;  and  that 
there  are  claims  filed  against  his  estate  to  over  $7,000." 
The  question  certified  is  whether  in  law,  under 
the  facts,  the  amount  due  to  the  plaintiff  should  "be 
allowed  against  the  estate  as  a  trufit  fund  in  his  (the 
executor's)  hands,  and  given  \sl  ppefeience  over  other 
debts."    Appellant  cites  and  Telies  upon   Independent 
DisL  V.  King,  80  Iowa,  497  (45  N.  W.  Rep.  908);  and 
Plow  Co.  V.  Lamp,  80  Iowa,  722(45  N.  W.  Rep.  1049).  In 
those  cases  there  was  no  question  but  that  thfe  fund 
sought  to  be  followed  was  a  trust  fund.    In  each  ease 
the  tpeasurer  of  the  plaintiff  held  the  fund  in  trust, 
and  parted  with  it,  without  anthority,  to  persons  who 
knew  its  trust  character.     The  fact  thait  those  were 
trust  funds  is  the  very  foundation  for  the  conclusions 
i^eadied,  for,  without  that  fact  appearing,  they  never 
would  have  been  followed  as  they  were.    If,  under  the 
facts,  the  money  due  to  the  plaintiff  wa«  held  by  Mr. 
Tucker  in  trust,  tlien  the  causes  cited  apply;  but,  if  the 
relation  of  debtor  and  creditor  alone  existed, 
1         they  do  not    Mr.  Tucker  was  agent  for  plaint- 
iff for  the  collection  of  certain  rents,  and  made 
collections   from   time  to   time.    If  nothing   further 
''appeared  it  might  be  said  that  he  held  the  money  so 
collected  in  trust  for  his  principal.    It  appears,  how- 
^^^r,  that  Mr.  Tucker  deposited  the  money  collected  to 
J^i^  own  credit  in  bauk,  kept  an  account  with  the  plaint- 
^^y   crediting  her  with  the  collections,  and  charging  her 
^^^  i  tih  i>aynients  and  commissions, — a  running  account 
^^-f^'t  was  settled  on  the  first  of  Jamuary  each  year.    It 
a  1  ^^^  appears  that  Mr.  Tucker  did  not  miake  payments 
^  X^laintiff,  and  was  not  to  pay  this  balance  in  his  hands 
^^      Xier,  but  to  A.  J.  Hardin,  under  her  order  to  do  so 
^^^^laen  Chappell  was  informed  of  the  balance  in  his 
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is."  It  is  true  that,  if  the  trust  existed,  the  fact 
;  Tucker  deposited  the  mo-ney  in  M'S  own  name  or 
:  payments  were  miade  to  Hardin  on  plaintiff's 
j^r  would  not  change  or  defeat  it.  We  think,  how- 
•,  in  view  of  these  facts,  and  especially  of  the  fact 
a  running  account  was  kept  and  settled  each  year, 
;  the  pajrties  intended  and  understood  that  they 
&  dealing  with  each  other  in  the  relation'  of  debtor 
creditor.  The  question  certified  must  be  ainswered 
ie  negative,  and  the  judgment  affirmed. 


State  of  Iowa  v.  J.  H.  Tucker,  Appellant. 

Mai:    WAiVBB.    A  defendant  being  tried  in  tbn  district  court 
>r  a  misdemeanor  cannot  waive  trial  by  Jary.    Code,   4847. 

),  J.,  dissents. 

ealfrom  Poweshiek  District  Court. — ^HoN.  D.  Byait^ 
Judge. 

Wednesday,  December  11, 1895. 

Indictment  for  nuisance.  Trial  to  the  court,  and 
aidant  adjudged  guilty,  and  sentenced'  to  pay  a  fine 
hipee  hundred  dollarB,  and  costs,  with  an  opder  of 
Lmitment  to  jail  until  the  same  was  paid.    Defend- 

appealsi. — Reversed. 

t 

Cummins  &  Wright  for  appellant. 

Milton  Remley^  attorney  general,  and  Jesse  A.  MiU 
:or  the  state. 

Kinne,  J. — I.  The  defendant  was  indicted  for  a 
or  nuisance.  He  waived  arraignment,  aveured  that 
w^as  indicted  by  his  right  name,  amd  pleaded  not 
ity.  Thereafter,  the  cause  coming  ooi  for  taial,  tbt 
mdant  waived  a  jury,  and  agreed  that  the  cause 
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should  be  submitted  to  and  tried  by  the  court.  The  fol- 
lowing stipulation  was  entered  into:  "Taken  before 
Hon*  D.  Ryan^  judge,  on  the  afternoon  session  of  Fri- 
day, September  7, 1894;  J.  P.  Lyman  appearing  for  the 
abate.  It  is  stipulated  in  this  cause  that  the  minutes 
of  testimoaiy  attached  to  the  indictment  shall  be  used 
as  the  evidence  of  the  witnesses  whose  names  are, 
respectively,  attached  to  the  minutes;  that  the  person 
referred  to  in  the  minutes  of  evidience  as  ^Tucker'  is  the 
defendant  in  this  case;  and  that  the  defendan<t  is  the 
agent  of  the  Bock  Islamd  Railway  Ckmipany  at  Brook- 
lyn and  of  the  United  States  Express  CJompany  at 
Brooklyn,  and  as  such  had)  the  eontpol  and  charge  of 
the  depot  building  in  which  the  transaction  referred 
to  took  place.  It  is  further  agreed  that  this  cau»e  may 
be  submitted  to  be  dtetermined  in  vacation,  and  decis- 
ion entered  as  of  this  term,  with  i>ermission  to  either 
party  to  furnish  written  briefs  or  arguments."  In  pur- 
suance of  the  above  waivers,  agreements,  and  stipu- 
lations, the  cause  was  tried  by  the  court,  who,  in  vaca- 
tion, adtjudged  that  the  defendant  was  guilty,  and 
sentenced  him  to  pay  a  fine  of  three  hundred  dollars, 
and  the  costs  of  the  suit,  and  ordered  that  he  be  com- 
mitted to  the  jail  of  Poweshiek  county  until  said  flu^ 
was  fully  paid,  not  to  exceed  one  day  for  every  threje 
dollars  andi  thirty- three  amd  one  thi-rd  cents  of  the  fine. 
The  defendant  appeals  from  this  judgment.  We  have 
held  that  the  defendant  in  a  criminal  case  cannot 
waive  a  jury  and  submit  to  a  trial  by  the  court,  and 
that  a  conviction  had  under  such  circumstan<!es  is 
illegal.  State  v.  Carman,  63  Iowa,  130  (18  N.  W.  Rep. 
691);  State  v.  Larrigan,  66  Iowa,  426  (22  N.  W.  Rep. 
907).  These  were  both  cases  of  a  felony,  and  it  is  said 
that  a  distinction  should  be  made,  as  to  the  right  of  a 
defendant  to  waive  a  jury  and  consent  to  trial  by  the 
court,  between  such  cases  and  a  case  like  that  at  bar, 
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where  the  crime  charged  is  a  misdemeanor.  We  dis- 
cover no  reason  for  making  such  a  distinction.  The 
same  reasons  for  denying  the  right  in  the  one  case  exist 
as  to  the  other.  See  State  v.  Douglass,  96  lows,, post  (65  N. 
W.  Rep.  151).  As  a  majority  of  the  court  ladhere  to  the 
ruling  announced  in  the  above  cases,  this  case  must 
be  revereed.  The  writer  hereof  desires  to  be  under- 
etood  as  dissenting  from  the  opinion  of  the  majority 
of  the  court,  ands  without  eoiterin;g  into  a  discussion 
of  the  question  presented,  holdis  that,  in  all  criminal 
cases,  the  defendant  has  the  undoubted  right  to  waive 
a  jury  amd  submit  to  a  tribal  by  the  couri:.  Following 
the  views  of  the  majority,  the  judgment  below  is 
reversed. 


State  of  Iowa  v.  Mason  Ingraham,  Appellant. 


Former  Aoquittnl  is  no  defense  to  acts  transpiring  after  the  return  of 
2    the  indictment  under  which  the  acquittal  was  had. 

Bill  of  Exceptions  stated  that  it  contained  all  matters  not  otherwise 
1  made  of  record.  It  incorporated  the  transcript  of  the  official 
shorthand  report  by  reference,  and  said  transcript  stated  that  a 
Jury  had  been  waived.  The  record  made  by  the  clerk  shows  that 
the  jury  had  been  discharged  and  a  motion  for  new  trial  assailed 
the  charge  to  the  jury  and  its  verdict.  Held,  the  record  controls 
the  bill  of  exceptions. 

Appeal  from  Poweshiek  District  Court. — Hon.  D.  Ryan^ 

Judge. 


Wednesday,  December  11,  1895. 

Defendant  was  indicted,  tried,  ajnd  conyicted  of 
tbe  crime  of  keeping  a  liquor  nmsanoey  and  appeals. 
— Affirmed. 
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Leggett  &  McKemey  for  appellant. 

Milton  Remleyy  attorney  general,  and  Jesse  A.  MiU 
ler  for  the  state. 

Deemer,  J. — ^The  (tefendanit  oontenidB  that  the 
lower  court  bad'  no  jurisdiction  to  try  him,  for  the 
reason)  that  a  jury  waa  waived,  amd'  he  was  convicted 
by  the  court  without  the  intervention  of  a  jury.  The 
only  thing  in  the  record  sthiowing  waiver  of  a.  jury  is 
found  in  the  bill  of  exceptions,  wMch,  among  other 
things,  recites  "that  all  of  the  evid)en<^  offered  aiid  all 
of  the  evidence  received  on  the  trial  of  the  above  cause, 
and  all  of  the  objections  miadie  to  such  evidemce,  thte 
rulings  of  the  court  on  such  objections,  the  exceptions 
taken  to  such  rulings,  amd  all  the  proceedimgs  on  such 
trial,  which  were  not  otherwise  made  of  record  in  said 
cause,  were  at  the  time  taken  in  shorthand,  or  marked 
as  exhibits  and  parts  of  the  evidjeui^e,  by  Miss  O, 
Beman,  the  official  shorthand  reporter  of  the  court. 
•  *  *  And  the  proceedings  not  otherwise  made  of 
record  were  and  are  as  follows,  to-wit:  (The  clerk  will 
here  copy  the  transcripts  of  the  report  of  this  trial 
filed  by  the  official  shorthand  reporter).^^  The  short- 
hand rei)OTter's  transcript  oontaiins  this  statement: 
"Taken-  on  this,  the  afternoon  session  of  March  19th, 
1894,  before  Hon.  D.  Eyan,  Judge,  jury  being 
1  waived."    There  is  a  dispute  about  what  the 

record  ^ows  regarding  the  claimed  waiver,  and 
we  have  gone  to  the  transcript,  and  there  find  the  fol- 
lowing statements,  material  to  our  present  inquiry: 
**Now  on  this  day,  to-wit,  March  19,  1894,  this  cause 
coming  on  to  be  heard.  Hedges  and  Eumple  withdraw 
their  appearance  for  defendant  herein  and  W.  R. 
Lewis  appears  for  said  def endiant,  and  further  pleads 
former  acquittal  and  afterward,  to-wit,  on  the  same 
day,  the  trial  of  this  cause  is  begun,  the  jury  instructed, 
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.  verdict  of  ^Guilty  as  charged  in  tlie  indictment'* 
tied,  and  jury  diachairged."  "And  now,  on  thifi 
:o-wit,  April  6,  1894,  it  is  ordered  and  adjudged 
e  court  tbat  the  defendamt  herein,  Mason  Ingra- 
pay  a  fime  of  $300.00  and  the  coBtB  of  this  proced- 
axed  at  $58.50,"  etc.  "♦  *  *  And  afterward, 
:,  on  the  same  day,  the  court  overrules  a  motion 
new  trial  miadie  by  defendant,  to  which  defendant 
I  time  excepts,  amd  is  given  60  d«ays  from  this  date 
lich  to  prepaire  and  file  bill  of  exceptions."  The 
^n  for  new  trial  is  because  "(1)  the  instructions  of 
ourt  to  the  jury  are  contrary  to  law;  (2)  the 
^t  of  the  jury  is  contrary  to  the  instructions  of  the 
;  (3)  thie  verdict  of  the  jury  i-s  cantrary  to  law;  (4) 
erdict  of  the  jury  is  contrary  to  the  evidence;  (5) 
eadict  of  the  jury  is  not  supported  by  sufficient 
ace." 

t  will  be  noticed  that  the  bill  of  exoeptions  does 
w  its  face  purport  to  control  thoee  matters  which 
otherwise  mad^e  of  record  in  the  cause.  More- 
we  have  held  that  the  record  entry  of  the  clerk  is 
ler  species  of  evidence  than  the  bill  of  exceptions, 
hat  the  record  entry  must  control.  Cook  v.  U.  S., 
Jreene,  56.  So  that  if  there  is  a  conflict  the  record 
mus^t  govem.  It  does  not  appear  that  a  jury 
fvaived,  as  is  claimed  by  counfiel.  Ob  the  con- 
^  it  is  quite  clearly  shown,  when*  the  entire  record 
isidered!,  that  the  case  was  tried  to  a  jury.  We 
no  occasion,  then,  to  consider  whother  the  dief  end- 
an  waive  a  jury  in  a  case  where  he  is  charged 
an  indictable  misdemeanor. 
I.  The  defendiaint  insisits  thait  there  is  not  snffi- 
evidence  to  justify  a  conviction.  We  have  gone 
the  testimony  with  care,  and  think  there  is 
^h  to  sustain  the  finding  that  defendant  is  guilty, 
lot  our  practice  to  set  out  the  testimony  on  which 
ise  our  conclusions. 
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III.    The  defence  of  former  acquittal  is  relied 
upon.    It  appeals  thiat  om  SeptenKber  8,  1893,  defend- 
anrt;  was  i<nddcted'  for  the  same  offense  as  is  here 
charged,    and,    after    trial    thereunder,    was 
2  acquitted.    There  is  sufficient  testimony  in  the 

record,  however,  to  justify  has  conviction  for 
keejxin^  a  nuisance,  after  that  date,  amd  his  plea  of 
former  acquittal  is  no  defense  to  acts  transpiring  after 
the  return,  of  the  former  indlictmeDt  We  discover  no 
errors  in  the  record  amd  the  judgment  is  affirmed. 


State  of  Iowa  v.  Jeff  Osborne,  Appellant. 

fBdietmeiit:  DUPLiorrT.    An  indictmeDt  which  avers  that  defendants, 

1  beinpf  ari&ed,  did,  with  felonious  intent  to  kill  C.  if  be  should 
resist,  willfully  assault  G.  and  steal  a  gold  watch  from  his  person, 
does  not  charge  robbery  and  assault  to  kill.    Code,  8858,  8859. 

Praetlce:  discretion.    Where  a  witness  testified  that  defendant  was 

2  at  witness*  place  of  business  on  the  night  of  a  robbery  and  said 
on  cross-examination  that  he  was  working  for  one  L.,  it  was 
discretionary  whether  he  should  be  allowed  to  state  what  business 
was  being  conducted  in  L.'s  place.  8Me  v.  Bow,  81  Iowa,  188» 
distinguished. 

Same,    When  rebuttal  is  closed,  it  is  within  the  discretion  of  the 
4    court  to  refuse  time  in  which  defendant  may  get  witnesses  who 
lire  in  the  city,  in  the  absence  of  a  showing  for  what  the  witnesses 
are  wanted. 

Praetioe  Sopreme  Conrt.    Evidence  in  a  criminal  case  cannot  be  first 
8    objected  to,  on  appeal. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conrad, 

Judge. 

Wednesday,  Deoembeb  11,  1895. 

ImdictmeDft  for  pobbetry.     Vernlict  of  guilty,  and 
j  adgment  thereon.  The  defendant  appealed. — Affirmed. 
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A.  A.  Haskins  for  appellant. 

Jesse  A.  Miller  with  Milton  Remleyj  attorney  gen- 
eral, for  the  state. 

Granger,  J. — I.  The  indictment  k  said  to  be  bad 
for  duplicity.  It  charges  that  "said  defendant,  being 
then  and  there  armed  with  dangerous  weapons,  to- wit, 
revolvers,  with  the  felonious  intenit  then  and  there  to 
kill  and  maim  one  E.  G.  Oless,  then  and  there,  if  the 
said  E.  G.  Cleos  shiould  resist  them,  the  said  defend- 
ants, and  eaid  defendants,  then  and  there  armed,  as 
aforesaid,  with  the  felonious  intent  aforesaid,  did  then 
and  there,  willfully  and  unlawfully,  in  and  upon  said 
one  E.  G.  CJless  feloniously  make  an  assault,  and  the 
©aid  E.  G.  Cless  in  bodily  fear  and  danger  of  his  life 
then  and  there  feloniously  did  put,  and  ome  gold  watch, 
of  the  value  of  thirty-five  dollars,  of  the  property  of  the 
said  E.  G.  Cless,  from  his  i)erson  and  against  the 
eaid  E.  G.  Cless,  then  and  there  feloniously  did  rob, 
9teal,  take,  and  carry  away."  The  indlictment  charges 
the  ofifeose  against  three  pepsons,  of  whom  the 
1  defendant  is  one.     The    charge  of  duplicity 

against  the  inddctmen/t  is  that  it  includes  the 
crimes  of  robbery  and  an  assault  with  intent  to  kill. 

The  statute  under  which  the  indictment  is  laid  is 
as  follows: 

"Sec.  3858.  If  amy  person  with  force  or  violence^ 
or  by  putting  in  fear,  steal  aodl  take  from  the  person 
of  another  any  property  that  is  the  subject  of  larceny, 
he  is  guilty  of  robbery,  and  shall  be  punished  accord- 
ing to  the  aggravation  of  the  offense  as  is  provided  in 
the  following  two  sections. 

"Sec.  3859.  If  such  offender  at  the  time  of  sfuch  rob- 
bery is  armed  with  a  dangerous  weapon,  with  intent  if 
resisted  to  kill  or  maim  the  person  robbed;  or  if  being 
80  aormed  he  wound  or  strike  the  person  robbed;  or  if 
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be  ha«r  amy  confederate  aiding  or  abetting  him  in  such 
robbery  present  and  so  armed,  he  shall  be  puniehed  by 
imprisonmemt  i»  the  penitentiary  for  a  term  not 
exceeding  twenty  years  nor  less  than  ten  yeairs." 

With  the  law  defining  the  offense  in  view,  it  is 
plain  to  be  seen  that  the  inidictment  does  not  include 
two  oflfenscB,  The  language  lulled  on  as  stating  an 
offenise  of  an  assault  with  intent  to  kill  is  employed  to 
<iefine  or  fix  the  character  of  the  offense  charged,  as  by 
showing  the  maoiner  of  its  commitment,  and  as  show- 
ing the  essential  ingredient  of  force  or  violen<!e  or  put- 
ting in  fear.  The  language  as  to  the  dangerous 
Tveapon^  and  the  intent  to  kill  or  maim  if  resisted,  is  to 
show  the  aggravation  of  the  offenise,  under  section 
3859,  to  indicate  the  punishment  to  be  imposed.  It 
may  be  said  to  be  a  degree  of  the  offenise.  It  may  be 
that  the"  offense  is  charged  with  unmecessaTy  particu- 
larity in  some  respects,  but  in  that  event  the  particu- 
lars are  to  be  treated  as  surplusage.  State  v,  Hayderiy 
45  Iowa,  11;  State  v.  Shaffer,  59  Iowa,  290  (la  N.  W. 
Eep.  306);  State  v.  Hull,  83  Iowa,  112  (48  N.  W.  Rep. 
917).  Of  course,  it  is  not  to  be  understood  that 
language  actually  chargiiig  a  second  offense  would  be 
treated  as  surplusage,  to  preserve  the  validity  of  the 
indictment  But  the  mamifest  intenit,  in  tbe  use  of 
language,  is  a  controlling  consideration. 

II.  One  Dotson  was  a  witness  for  the  state,  and 
testified  that  he  knew  Osborne,  and  that,  on  the  night 
of  the  robbery,  Osborne  was  at  his  (witness^)  place  of 
business  for  a.  minute  or  two.  On  cross-examination 
be  said,  "I  am  working  for  Joe  Lemher."  He  was  then 
asked,  "What  business  is  conducted  in  that 
2  place?"    The  question  was  excluded  as  imma- 

terial. The  question  is  said  to  come  within  the 
nrie  announced  in  State  t\  Bow,  81  Iowa,  138  (46  N.  W. 
Eep.  872).    It  is  there  held  that  it  is  the  right  of  a  party 
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against  whom  a  witness  is  used  to  know  certain  facts 
as  to  his  history  that  will  aid  the  jury  to  properly  esti- 
mate the  value  of  his  statements,  and  that,  guided  by 
the  discretion  of  the  trial  court,  inquiries  may  be  made 
into  such  matters  as  will  show  a  disposition  or  likeli- 
hood to  favor  the  party  for  whom  he  is  called,  and  to 
ddscloee  his  opportunity  for  knowing  the  facts  as  to 
which  hie  has  given  evidence.  The  ruling  in  this  case 
is  clearly  within  the  discretion  reserved  to  the  trial 
court  ini  that  case.  The  limiit  of  such  caxxss-examina- 
tion  is  to  be  determined  largely  by  the  character  of  the 
case  and)  the  conditions  under  which  it  is  offered. 
Indeed,  in  tihis  case,  it  is  difficult  to  see  how  the 
question,  if  answered,  could  subserve  any  of  the  pur- 
poses stated'  in  State  v.  Row. 

III.  One  Sorenson,  for  the  state,  testified  that, 
on  the  evening  of  the  robbery  in  question,  the  dlefend- 
ant  and  another  person  met  and  robbed  him  on  th€ 
streets  of  Des  Moines.  It  is  claimed  by  the  state  that 
this  testimony  became  material,  because  of  testimony 
offered  by  the  defendant  to  show  an  alibi.  We  need 
mot  determine  the  question,  for  it  appears  from  the 

abstracts  that  the  evidence  was  admitted  with- 
3  out  objection.     An  examination  of  the  motion 

for  a  new  trial,  and  in  arrest  of  judgment, 
together  with  the  assignment  of  errors,  discloses  no 
referenee  to  this  question,  and  it  appears  to  have  first 
beeni  raised  in  this  court.  To  entitle  the  question  to 
review  in  this  court,  an  exception  should  have  been 
preserved.  Oode,  section  4479;  State  v,  Benge,  61 
Iowa,  658  (17  N.  W.  Hep.  100). 

IV.  In  the  eighth  instruction,  the  court  limited 
the  eff^ect  of  Sorenisen's  testimony  to  two  purposes: 
First,  that  of  the  alibi;  and  second,  the  intent  in  taking 
and  carrying  away  the  property.  The  iuistruction  is 
said  to  be  objectionable  in  presentting  the  question  of 
intenit,  it  not  being  an  element  of  the  offense.    This  is 
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a  niisappfpehieiision  of  the  instruction.  The  matter  of 
intent  is  not  presented  as  being  an  elem/enit  of  the 
crime,  a®  in  a  eaise  where  it  is  the  giert  of  the  offense, 
but  in  the  interest  of  the  defendiant,  to  guard  the  jury 
against  a  convieton,  if  the  taking  of  the  property  wae 
not  with  a  felonious  latent, — that  is,  if  the  taJdng  from 
the  person  was  niot  stealing,  within  the  meaning  of  the 
section  defining  the  crime.  With  this  apparent 
purpose  there  is  nothing  in  the  instruction  of  which 
appellant  should  complain.    It  was  in  his  interest. 

V.  An  important  fact  on  the  triial  wais  the  alibi 
that  defendant  attempted  to  establish.  The  defendant 
used  five  witnieteses,  besides  himself,  to  show  that  he 
was  at  his  father's  house  when  the  crime  was  com- 
mitted. The  state  on  rebuttal,  used  some  three  wit- 
nesses to  show  that  defendant  was  at  places  on 
4  Walnut  street  during  the  evening.  When  the 
state  concluded,  the  defendant  asked  for  time  to 
procure  two  witnesses,  who  were  in  the  city,  which  the 
court  refused,  and  directed  the  argument  to  proceed. 
These  witnesses  were  Fred  and  Oarl  HaihneoL  To  a 
motion  for  a  new  trial  their  aflBdavits  are  attached,  to 
the  effect,  that  they  were  at  the  place  on  Walnut  street, 
where  the  defendant  was  said  to  have  been,  from  7  to  10 
o'clock,  and  that  he  was  not  there.  It  is  urged  that 
the  court  erred  in  not  granting  time  to  procure  the 
witnesses.  From  the  record,  it  appears  that,  when 
time  was  asked  to  procure  the  witnesses,  it  did  not 
appear  for  what  they  were  wanted.  The  record  at  that 
time  simply  shows:  "Thereupon  defendant  requested 
sufficieuit  time  to  procure  the  presence  of  Fred  and  Carl 
Hahnen  as  witnesses,  bot'h  residing  in  the  city,  which 
request  was  refused."  There  was  no  legal  requirement 
that  thse  court  should  grant  time  under  such  a  request. 
The  evidence  had  been  closed  on  rebuttal,  and  the 
court  might  properly  ref uise  to  grant  time  to  procure 
witnesses  without  knowing  for  what  they  were  wanted. 
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The  rulmg  was  within  the  proper  exercise  of  dificpe- 
tion.  The  showing,  afterwards,  in  the  motion  for  a 
new  trial,  did  not  render  tbe  refusal  erroneous.  We 
have  omitted  to  consider  two  O'r  three  questions  as  to 
the  admission  of  evidence,  as  to  which  there  is,  clearly, 
no  error.    The  judgmtent  is  affirmed. 


State  of  Iowa  v.  J.   L.  Lewis  and  Atlbe  Habt, 
Defendant  and  Appellant. 

[ndioiment:     DOPLicixr.     An    indictment  which  avers    threats    to 

6  accuse  of  crime  and  threats  to  injure  property  with  intent  to 

7  extort,  is  not  bad  for  duplicity.  It  simply  states  conjanotiyely 
what  the  statute  corers  disjunctiyely. 

Indorsing  Witnesses.     An   indictment   should   not   be  set  aside 

8  because  witnesses  who  g&ve  immaterial  testimony  are  not  indorsed 
and  the  minutes  of  such  evidence  are  not  returned.'    Code,  4887. 

Minutes  before  grand  jxtrt  are  not  part  of  the  record  and  the  coart 
2-5  cannot  make  them  such. 

Extortion.    An  indictment  to  eictort  by  threats  need  not  set  out  the 

8  threatening  words.  It  is  sufficient  to  say  generally,  that  a  threat 
to  accuse  of  adultery  was  made. 

Intent*    A  grand  jury  may  examine  one  as  a  witness  while  investig^at- 
1    ing  a  charge  against  another,  though  the  witness  may  be  liable 
4    for  prosecution  for  the  same  offense,  so  long  as  he  is  not  com- 
pelled to  answer  self-incriminating  questions. 

Attorney  and  Client.    An  attorney  whose  employment  by  a  defendant 

9  is  conditional,  who  has  held  no  confidential  consultations  witli 
him,  and  has  not  investigated  the  defense,  may  be  allowed  to 
assist  in  the  prosecution. 

Appeal  from  Plymouth  District  Court. — ^Hon.  Soott  M. 
Ladd,  Judge. 

Wednesday,  December  11, 1895. 

The  defemlamt  Atlee  Hart  was  jointly  indicted 
with  J.  L.  Lewis  upon  a  charge  ot  maliciously  and  felo- 
niously tlii-eatening  to  accuse  Daniel  T.  Gilman  and  D. 
T.  Hedges  of  the  crime  of  adultery,  with  the  intention 
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to  extx)rt  fr»om  sadd  Gilmian  and^  Hedges  a  lai^  sum 
<rf  nwmey,  toi-wit,  the  sum  of  •6ne  thousand  two  hundred 
hilars.  The  indictmenrt:  was  found  and  preseoited  in 
Woodbury  county.  The  defiendant  Hiart  demaiwied  a 
^^parate  trial,  and  on  his  application  the  venue  was 
^nged  to  Plymou'th  county,  w'hier'e  he  was  tried  and 
<?onvicted,  and  the  case  is  here  upon  his  appeal  from 
the  sentence  or  judgment  pronounced  upon  a  veidict 
of  guilty. — Affirmed. 

Lewis,  Holmes  &  Beardsley  and  M,  C.  Jay  for 
appellant. 

JUilton  Remley,  attorney  general,  T.  F.  Bevington, 
^oartty  attorney  Woodbury  county,  P.  Farrell,  county 
^ttoimej  Plymouth  county,  and  George  W,  Argo  for 
*io  state. 

Xiothrotk,  J. — I.    It  is  necessary  to  make  a  state- 

^^^'^^'^•t    of  facts*  preliminary  to  the  finding  of  the  indict- 

flK^nrt:,    to  tiie  end  that  -some  of  the  questions  presented 

*    *"i^  ^  al>peal  m-ay  be  understood.    It  appears  thait  in 

^^'^^  S'Ci:inmer  aind  fall  of  the  year  1892  there  were  sold 

^^^  oijculated  in  Sioux  Oity  a  large  number  of  copies 

or  a.  "w^^ekly  newspaper  called  the  ''Sunday  Sun,*'    The 

P^Pear    was  printed  in  the  city  of  Chicago,  and  large 

^^ttilii^Ts  were  sent  to  Sioux  City  for  sale.    The  defend- 

t-'^wis  was  in  charge  of  the  circulation  in  Sioux 

/^*        He  had  an  oflBce  or  place  of  business,  amd  he 

^    Iximself  out  as  the  local  editor;  that  is,  he  had 

rr^^^&e  of  the  prepairatiou'  and  furnishing  the  local 

_^*^ci^  or  articles  which  it  was  thought  would  oausie  a 

^^^^rid  for  the  papers  at  that  place.    The  paper  pur- 

*^\**^Hi  to  be  publiisilied  in.  the  interfest  of  good'  morals, 

^       "to  correct  tand  reform  the  character  and  stajiding 

^^'^  people  in  the"  localities  where  it  was  put  in  cir- 

^^*ion.    It  is  unnecessary  to  state  more  in  the  way  of 
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:t^  in  this  eonneetion,  Uian  this  whole  pecxxrd  shows 
it  the  object  of  the  publication  was  to  extort  money 
m  prominent  citizens,  by  meians  of  threats  and 
^ert  insinuations  of  the  purpose  to  expose  their 
tnes  and  shortcomings  in  said  newspaper.  In  some 
>es  knowledge  was  brought  to  the  victims  selected, 
the  purpose  to  publicly  expose  them,  by  squibs  and 
luendoes  in  the  paper.  In  other  cases  the  purpose 
s  made  manifest  by  actual  notice  of  the  proposed 
>oeure.  The  result  was  thait  many  of  the  persons 
IS  threatened  paid  considerable  sums  of  money  in 
ler  to  suppress  the  proposed  publication,  and  thus 
^e  themselves  from  public  obloquy  and  disgrace.  At 
)  time  of  the  publicaition  and  sale  of  the  newspaper, 
)  appellant,  Hart,  was  a  resident  of  Dakota  Oity,  in 
braska,  some  six  miles  from  Sioux  City.  He  was 
t  ostensibly  conmected  with  Lewis  in  the  sale  amd 
tribution  of  the  papers.  The  ground  upon  which 
prosecution  claimed  that  he  was  a  guitty  party  in 
enterprise  was  that  the  facts  show  that  he  was  the 
Docrite  or  go-between,  who  made  settlements  with 
^  victims,  and  that,  while  he  was  sharing  the  profits 
the  business,  he  did  so  by  pretending  that  he  was 
raaited  by  pure  friend-^ip  for  the  persons  th-reat- 
?d^  amd  without  recompense  or  reward.  The  defendi- 
t  Lewis  was  airrested  on  several  warrants  issued  by 
>tices  of  the  peace.  The  appellant,  Hart,  was  also 
nested  on  two  warrants;  but  his  cases  were  con- 
ned, amd  when  the  grand  jury  which  found  the 
lictment  im  this  ca»e,  as  well  as  several  other  indict- 
oits  against  Lewis,  and  one  or  more  indictments 
linst  another  party,  was  organized,  there  had  been 
ppeliminiary  examimition  in  t!he  prosecutions 
biinst  Hart  The  grand  jury  conveaied  on  th»  nine- 
nrth  day  of  January,  1893,  and  proceeded  to  investi- 
be  the  charges  of  extortion  against  Lewis.  A  sub- 
na  was  issued  for  Hart  to  appear  forthwith  before 
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the  gpamd  jury,  thiat  he  might  be  examined  as  a  wit- 
ness. There  ie  some  claim  made  that  he  was  arrested  on 
the  subpoena,  and  many  other  statements  are  made  ae 
to  hurrying  him  into  the  jury  room  against  his  consent. 
1Mb  IB  disputed,  laaid,  as  we  tfliink  what  oecurred  befoT€ 
the  graiDd  jury  is  n'o  part  of  the  pecocrd  in  this  case,  we 
will  not  undertake  to  settle  that  dispute.    It  is  con- 
ceded,   however,    that    Hart    asked   to    consult    his 
attorneys,  and  was  allowed  to  do  so,  and  the  grand 
jury  then  piioceeded  to  examine  him  'as  a  witneas.    He 
refused  to  answer  any  questions  touching  the  charges 
against  Lewis.    Section  4287  of  the  Code  is  as  follows: 
^'VVlien  a  witness  under  examination  before  the  grand 
jury  refuses  to  testify  or  to  answer  a  question  put  to 
Ifim  "by  thie  grand  jury,  the  grand  jury  shall  proceed 
with  the  witness  into  the  presence  of  the  court  and 
"Mie  foremian  sluall  then  distinetly  state  to  the  court  the 
wfnisal  of  the  witness,  and  if  thle  court  upon  beairing 
'flte  witness  ^hall  decide  thiat  he  is  bound  to  testify  or 
answer  the  questions  propounded  he  shall  inquire  of 
^  witness  if  he  persisrt»  in  hiis  refusal,  and  if  he  does 
^all  proceed  with  him  as  in  cases  of  similar  refusal 
^^  open  court''    When  appellant  refused  to  answer 
?ttestions  he  was  taken  before  the  court,  as  required 
•^  tUxi.^  statute.    It  is  not  aji  extravagamt  statement  to 
^J^    tLtkist  the  proceedings  before  the  court  were  such 
jw*-P*^'*ofcably  never  before  occurred  in  a  court  of  justice. 
<i*e^    qxaestionis  were  propounded  to  the  witness  and  he 
^^xtt^c^a  to  answer.     CJouiisel  for  the  state  examined 
J        "^'^^A'tmess  for  a  time.    Counsel  for  the  witness  asked 
^1     ^^'^t.^i^.   ordier  on  the  justices  of  the  peace  to  bring  in 
^^^""^       ^lockets  to  show  up  the  cases  on  preliminary 
■*^^^^'i  Xiation,  and  the  order  was  made,  and  the  justices 
J  of  the  peace  were  examined  in  reference  thereto. 

The  witness  continued  refusing  to  answer,  but 
.y^^^^        later  on  he  made  answer  to  the  questions,  in 
^^^^     "^oi^s,  "I  refuse  to  answer  because  the  aiiswer 
^^^:>x.  96  la— 19 
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might  tend  to  expose  me  to  a  criminal  charge,  and 
because  the  answer  mfight  coaififffltute  a  link  in  the 
ehlain  of  evidence  that  would  subject  m^e  to  a  criminal 
charge/'     After  a  lengthy  examination^  which  was 
interspersed    with    objections    and    arguments, — the 
couneel  for  tihe  witness  contendliing  that  the  state  had 
no  riglbt  to  examine  the  witness  before  the  grand  jury, 
or  to  require  him  to  appear  to  testify  to  any  fact  in 
connection  with  the   Sunday  Sun  publication,   and 
counsel  focr  the  staite  contending  that  the  witness 
dhiouM  be  compelled  to  testify  to  all  facts  which  would 
not  tend  to  criminate  Mm, — the  matter  was  concluded, 
anid  the  oouirt  decided  that  under  the  facts  the  witness 
should  return  to  the  grand  jury  for  further  exami- 
nation.   In  the  course  of  the  decision  the  court  used 
this  lamgujage:    "As  I  understand,  amy  man  may  be 
called  before  the  grand  jury  in  any  case,  and  may  be 
asked  any  question  which  in  the  judgment  of  the  grand 
jury  is  pertinent  to  the  matter  under  investigation.   It 
is  tihle  right  of  the  grand  jury.    It  is  the  right  of  the 
party  called,  wihen  called  and  questioned,  to  claim  Ms 
privilege  and  refuse  to  answer  because  the  answer 
would  tend  to  criminate  him.    Now,  if  he  refuses  to 
answer  on  these  grounds,  unless  the  court  is  satisfied 
that  he  is  mistaken  as  to  that,  I  think  the  court  ought 
to  excuse  Mm  from  answering,  and  in  this  case  t^e 
ruling  of  the  court  will  be  that  the  witness  is  excused 
from   answering,   in   view  of  the  record   as   it  no^v 
standls."     There  was  surely  no  just  ground  of  com- 
plaSnt  because  the  court  directed  the  witness  to  return 
for  further  examination   before   the  jury.     He   was 
fully  instructed  a^  to  his  rights,  and  it  would  have 
been  an  unwarranted  exercise  of  judicial   power  to 
diirect  the  grand  jury  that  they  should  not  proceed 
with  a  proper  examination  of  tlio  witness. 
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11.  Tbei  gpaaid  jury  retumied  to  tftie  jury  room, 
aand  the  witmess  was  further  examinied.  Several 
indictments  were  found  againist  the  parties  engaged 
in  the  Sunday  Sun  enterprise.  Harfs  name  was  not 
indorsed  as  a  witiiesB  on  ajny  of  the  indictments,  and 
no  mdaute«  of  liis  evidence  were  returned  by  the  grand 
jury  to  ihe  court.  After  the  filing  of  t!he  indictments, 
the  appellant  filed  a  motion  asking  that  the  testimony 
of  appellant  tWien  before  the  grand  jury  by  the  steno- 
graphic reporter  wlio  was  appo'inted  clerk  to  the  grand 
jury,  during  said  investigation,  be  attached  and  mad?e 
part  of  the  record  in  the  cause.  This  motion  was 
2  overruled.    We  think  this  ruling  was  correct. 

The  examination  of  the  witness  before  the  grand 
jury  is  no  part  of  the  record  of  the  court.    The  law 
Tequires  that  when  an  indictment  is  found  the  names 
of  all  witnesses  on  whose  evidence  it  is  found  mu^  be 
ind'orsed  thereon,  before  it  is  presented  to  the  court, 
amd  the  minuter  of  the  evidence  of  ®uch  witnesses 
must  be  presented  with  the  indictment  to  the  court, 
and  filed  by  the  clerk  of  the  court,  and  remain  in  his 
office  as  a  record.    Code,  section  4293.  As  we  have  said, 
Bart's  name  was  not  indorsed  on  the  indictment,  and 
the  minutes  of  his  evidence  were  not  returned.    They 
^r^iY?  no  more  a  part  of  the  record  than  any  other  evi- 
tfeiK^e  which  the  grand  jury  did  not  think  of  sufficient 
^^poxrbamce  to  return  as  part  of  the  evidence  upon 
^hic^lx    the  indictment  was  found.     Notwithstanding 
toe  x*-^:fusal  to  make  the  stenographic  report  of  record, 
^^^      c^-oung?el   for   appellant,   assuming   that  it   is   of 
^eear»cfl,   because  it  was  presented   with   the  motion 
^aioXifc^   ^as  overruled,  claims  that  the  examination  of 
^  <l>^^fendant  as  a  witness  is  ground  for  setting  aside 
.  ^  ^^"^^^dictment.    It  is  true  that  the  statute  (Code,  sec- 
tioa     ^S:,337)  providJes  that  the  indictment  must  be  set 
asia*o       <Vhen  the  names  of  all  the  witnesses  examined 
'^*^^'^*^'^  the  grand  jury  are  not  indorsed  tbereon;  when 


Digitized  by  VjOOQIC 


292  State  of  Iowa  v.  Lewis.  [96  Iowa 

tbe  minutes  of  tbe  evidence  of  the  witnesses  examined 
before  the  grand  jury  are  niot  returned  there- 

3  with."     But  this  does   not   require   that   the 
names  of  witnesses  before  the  grand  jury  who 

gave  no  niateri'al  testimony  sihould  be  indorsed  on  th€ 
imddctment.  State  v.  Little,  42  Iowa,  51.  And  surely, 
if  tbe  gramd  jiwy  should  be  of  the  opinion  that  thie 
name  should  not  be  indorsed  for  that  reason,  there  can 
be  no  requirement  that  tbe  minutes  of  the  testimony 
shall  be  netumed  and  made  of  record.  A  numbeir  ol 
adjudged  cases  are  cited  by  counsel  upon  the  subject 
of  the  right  of  a  party  to  be  exempt  from  testifying  to 
facts  which  connect  Mm  with  the  commission  of  crime. 
Nearly  all  of  these  cases  arise  upon  the  refusal  of  a 
witness  to  testify,  and  his  rights  in  proceedings  against 
him  for  contempt  for  such  refusal.  It  is  a  general 
rule  that  no  one  can  be  required  to  testify  in  any  ca©e, 
or  m  any  legal  proceedings,  to  facts  which  would  tend 
to  Dfuder  him  criminally  liable,  and  that  rule  is 

4  part  of  our  statutory  law.    CJode,  section  3647. 
But  we  know  of  no  reason  why  a  witness  before 

a  grand  jury  may  not  be  examined  as  to  a  criminal 
charge,  as  against  another,  even  though  he  may  be 
liable  to  prosecution  for  the  same  oflfense.  That  is  no 
reason  why  a  grand  jury  may  not  examine  him  as  a 
witness,  so  long  as  he  is  not  required  to  answefr 
questions  which  may  criminate  him.  The  law  exon- 
erates him  from  answering  self-criminating  questions, 
but  it  goes  no  further  than  that  We  have  given  this 
question  quite  full  consideration,  because  in  the 
printed  and  oral  arguments  it  appeared  to  us  to  be  the 
main    ground    upon    which    a    reversal    was 

5  demanded;  and  we  may  say  in  conclusion  that 
under  the  law  in  this  state,  as  settled  in  the  case 

of  State  v.  Little,  supra,  these  minutes  are  not  only 
no  part  of  the  record  in  the  case,  but  that  the  conrt 
had  no  authority  to  make  them  of  record. 
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III.  Anotlier  groumd  of  the  m<ytk)n>  to  set  aside 
the  indictment  was  that  the  grand  jury  was  not 
selected,  drawn,  and  summoned  as  required  by  law. 
We  will  not  set  out  the  evidence  in  connection  with  this 
objection  to  tbe  indictment  The  abstract  filed  by 
the  e/tsbte,  when  considered  in  conoiection  with  appel* 
lattfte  abetract,  shows  thjat  the  jury  was  selected  wnd 
drawn  in  substantial  compliance  with  all  the  stat- 
utory requirements. 

IV.  After  the  motion  was  overruled  the  defend- 
ant filed  a  demurrer  to  the  indSctmenit,  ui>on  the  fol- 
lowing grounds:  "(1)  That  it  does  not  substantially 
conform  to  the  requirements  of  the  Oode,  in  that  it 
attempts  to  charge  more  than  one  offense;  (2)  the 
statements  of  facts  in  the  indictment  are  insuflftcient 
to  constitute  a  crime."  The  statute  under  which  the 
indictment  was  found  is  as  follows:  "If  any  person 
either  verbally  or  by  any  written  or  printed  communi- 
cation, maliciously  threaten  to  accuse  another  of  a 
crime  or  oflBense,  or  to  do  any  injury  to  the  person  or 
property  of  aiiother  with  intent  thereby  to  extort  any 
money  or  pecuniary  advantage  whatever,  or  to  compel 
the  person  so  threatened  to  do  any  act  against  his  will 

he  shall  be  punished,"  etc.  The  indictment  was 
6  in  these  words:    "The  said  J.  L.  Lewis  and  Atlee 

Hart,  on  or  about  the  15th  day  of  November,  in 
the  year  of  our  Lord  one  thousand  eight  liundred  and 
ninety-two,  in  the  county  aforesaid,  did  unlawfully, 
willfully,  maliciously,  and  feloniously,  by  verbal,  writ- 
ten and  printed  communications,  threaten  to  accuse 
Daniel  T.  Hedges  and  Daniel  T.  Gilman  of  having 
carnal  kncwledge  of  certain  women,  whose  names  are 
to  the  grand  jury  unknown,  and  of  being  guilty  of  a 
crime  and  offense,  to-wit,  the  crime  of  adultery,  said 
I>aniel  T.  Hedges  and  Daniel  T.  Gilman  being  then 
and  there  married  men,  each  of  them  having  a  lawful 
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wife  living;  and  did  then  and  there,  unlawfully,  will- 
fully, raaliciously,  and  felofniously,  by  said  verbal, 
written,  and  printed  communicatione  further  mali- 
ciously threaten  to  wrongfully  injure  the  persons  and 
property  of  said  Daniel  T.  Hedges  and  Daniel  T.  Gil- 
man;  the  said  Daniel  T.  Hedges  and  Daniel  T.  Gilman 
being  then  and  there  bankers  and  real-estate  men,  and 
being  engaged  in  the  banking  and  real-estate  business; 
that  is  to  say, to  maliciously  injure,  greatly  damage,  and 
break  down  their  said  business,  and  to  prevent,  hinder, 
mnd  delay  said  Daniel  T.  Hedges  and  Daniel  T.  Gil- 
man  from  successfully  and  profitably  carrying  on  and 
conducting  their  said  business,  causing  loss  and  ruin 
to  the  same;  all  done  with  intent  on  the  part  of  said 
defend'ants  thereby  to  extort  from  said  Daniel  T. 
Hedges  and  Daniel  T.  Gilman  a  large  sum  of  money, 
to-wit,  twelve  hundred  dollars,  and  to  compel  the  said 
Daniel  T.  Hedges  and  Daniel  T.  Gilman,  so  threat- 
ened, to  deliver  to  said  defendants,  against  the  will  of 
said  Daniel  T.  Hedges  and  Daniel  T.  Gilman,  money 
as  aforesaid;  all  done  by  said  defendant  in  violation  of 
law,  and  against  the  statute  in  such  cases  made  and 
provided."    Section  5685  of  Mcdain's  Code  provides 

that  an  indictment  must  charge  but  one  oflfense. 
7  Jt  is  argued  in  behalf  of  the  appellant  tiiat  the 

indictment  is  bad,  because  it  charges  that  the 
defendants  threajtemed  to  accuse  Hedges  and  Gilman 
of  the  crime  of  adultery,  being  one  offense,  and  also 
thireatened  to  wrongfully  injure  the  person  and  prop- 
erty of  n-odges  and  Gilman,  which  is  another  oflfense. 
We  think  this  is  a  mistaken  view  of  the  indictment, 
and  of  the  statute  under  which  it  was  found.  The 
statute  is  directed  against  threats  to  accuse  another  of 
a  crime,  or  to  do  any  injury  to  the  property  of  another, 
with  intent  to  extort.  It  has  uniformly  been  held  by 
this  court  that  in  statutes  like  this,  which  make  dif- 
ferent acts  of  a  crime,  and  state  the  acts  disjunctively^ 
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all  of  the  aote  may  be  eet  out  in  tlhe  indictment  in 
eonjxmetive  form.  State  v.  Barrett ^  8  Iowa,  539;  State 
V.  Baughman,  20  Iowa,  498;  and  many  other  cases  to 
be  fonnd  in  our  digest  The  rule  is  well  expressed  in 
1  Bishop,  Or.  Proc.  section  586,  as  follows:  "If  a 
statute  makes  it  a  crime  to  do  this  or  that,  mentioning 
several  things  disjunctively,  all  may  be  charged  in  a 
simple  count,  but  it  must  be  the  conjunctive  *and' 
where  *oi^  occurs  in  the  statute.  All  are  but  one 
ofifencpe,  committed  in  different  ways,  and  proof  of  it 

in  any  one  of  the  ways  will  sustain  the  alle- 
8  gation."    Und-er  the  oeeond  ground  of  demurrer, 

it  is  insisted  that  the  indictment  is  insuflSicient 
because  the  threatening  words,  writings,  and  printed 
communications  s*hould  be  set  out  in  the  indictment. 
We  do  not  think  this  was  required.  The  thought  of 
counsel  appears  to  be  that  the  crime  of  making  threats 
with  Intent  to  extort  is  like  cas^  of  slander  and  libel, 
where  the  slanderous  words  or  libelous  writings  are 
required  to  be  pleaded.  In  this  indictment  the  threat 
is  set  out  in  general  terms,  as  a  threat  to  accuse 
Hedges  and  Oilman  of  the  crime  of  adultery.  This  is 
sufficient.  State  v.  O'Malhj,  48  Iowa,  501;  Com.  v. 
Moulton,  108  Mass.  307. 

V.  The  demurrer  having  been  overruled,  the 
next  question  arose  upon  an  objection  by  defendant  to 
the  firm  of  Argo,  McDuflBie  &  Kichman  being  allowed 
to  appear  as  assistant  counsel  in  the  case,  in  behalf  of 
the  state.  The  ground  of  the  objection  was  that  said 
firm  had  been  employed  to  assist  in  the  defense  of 
appellant,  and  had  abandoned  the  employment,  and 
for  that  reason  they  should  not  be  allowed  to  aid  the 
prosecution.  A  full  hearing  was  had  on  this  matter. 
AfSdavits  were  presented  and  witnesses  were 
examined  in  oi>en  court,  and  the  court  decided  that 
there  was  no  just  ground  fdr  sustaining  the  objections. 
We  will  not  discuss  the  evidence  on  this  side  issue  in 
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the  case.  The  whole  of  the  evidence  has  been  examined, 
and  the  decision  of  the  court  is  in  the  record; 
9  and  we  concur  with  that  decision,  in  holding 

that  the  alleged  employment  of  the  firm  by  tho 
defendant  was  not  complete,  but  merely  conditional, 
and  that  they  had  made  no  investigation  of  the  appel- 
lant's defense,  and  sustained  towards  him  no  con- 
fidential relations  growing  out  of  any  consultation 
with  him  in  reference  to  the  oase.  The  objections 
were  properly  overruled. 

We  have  now  reached  the  trial  of  the  case.  No 
objection  was  made  upon  the  impaneling  of  the  jury. 
Many  witnesses  were  examined  on  the  part  of  the  pros- 
ecution. It  is  urged  with  great  earnestness  that  the 
verdict  was  without  support  in  the  evidence,  and  that 
the  motion  for  a  new  trial  should  have  been  susrtained 
on  that  ground.  We  have  given  the  facts  disdosed  in 
the  evidence  most  careful  consideration,  which  has 
taken  much  time,  as  the  abstracts  in  the  case  are 
unusually  voluminous,  being  nearly  six  hundred 
pages.  Of  course,  it  will  be  understood  thiat  we  ought 
not  to  undertake  to  discuss  the  evidence  in  detail.  It 
will  be  sufficient  to  state  our  conclusions.  The  Sunday 
Sun  was  circulated  and  sold  by  Lewis  in  Sioux  City 
for  two  purposes.  One  was  the  revenue  derived  from 
its  sale,  which  arose  largely  from  the  fact  that  it  was 
known  to  be  a  sensational  publication,  depending  on 
patronage  by  reason  of  its  attacks  upon  leading  citi- 
zens of  the  city.  The  other,  and,  so  far  as  appears 
from  the  record,  its  principal,  source  of  revenue,  was 
the  money  received  from  tho»e  Who  were  threatened 
with  exposure  in  its  columns.  The  threats  were  not 
open  and  direct,  but  they  were  none  the  less  threats, 
the  same  as  if  the  statements  were  made  that  if  money 
w^as  not  paid  the  publication  of  the  scandal  would 
appear.  The  question  of  the  defendant's  guilt  depends 
upon  the  fact  whether  the  evidence  shows  that  he  was 


Digitized  by  VjOOQIC 


Dec.  1895J  State  op Jowa  v.  Lewis.  297 

associated  and  acted  in  conjunction  with  Lewis  in  the 
sctieme  to  extort  money.  As  we  have  said,  the  theory 
of  the  defense  is  that  he  had  no  connection  with 
Lewis>  further  than  to  intercede  with  him,  and  obtain 
from  him  terms  of  settlement  with  the  persons  selected 
as  victims.  We  think  the  jury  was  fully  warranted  in 
finding  that  the  claim  of  friendship  was  a  mere  pre- 
tense. The  instances  in  which  he  made  settlements 
«re  too  numerous  to  be  attributed  to  disinterested 
friendship.  It  appears  to  have  been  generally  under- 
stood' that  he  was  the  person  who  effected  the  settle- 
ments. In  one  or  more  instances  he  took  promissory 
notes  payable  to  his  own  order.  And  there  is  direct 
evidence  as  to  his  guilt  in  the  attempt  to  extort  from 
Gilnnan  and  Hedges.  We  do  not  regard  it  as  neces- 
sary to  further  discuss  the  questiou  as  to  the  general 
effect  of  the  evidence.  The  record  is  full  of  facts  and 
circumstances  which  point  plainly  and  clearly  to  his 
guilt. 

VII.  It  is  said  that  the  court  erred  in  permitting 
the  prosecution  to  introduce  evidence  concerning 
other  instances  of  extortion  and  attempts  to  extort 

than  that  set  forth  in  the  indictment.  It  is  to  be 
10        remembered  that  Lewis  and  Hart  were  jointly 

indicted,  and:  jointly  chained  with  making 
threats  to  extort  money  from  Gilman  and  Hedges. 
The  court  carefully  guarded  the  rights  of  the  defend- 
ant as  to  these  acts  by  instructing  the  jury  that,  unless 
it  was  found  from  the  evidence  that  there  was  a  gen- 
eral conspiracy  or  agreement  entered  into  by  Lewis 
and  Hart  to  carry  on  a  general  system  of  extortion, 
the  acts  of  Lewis  should  not  be  considered  as  evidence 
against  Hart.  And  the  jury  were  further  instructed 
that  evidence  tending  to  show  that  Hart  was  con- 
nected with  other  similar  offenses  should  be  consid- 
ered  only   for  the   purpose   of   aiding   the   jury    in 


Digitized  by  VjOOQIC 


398  State  of  Iowa  ^,  Lewis.  [96  Iowa 


determiniiig  with. what  intent  Hart  acted  in  the  trans- 
action set  out  in  tfie  indictment  When  these  other 
facts  and  circuiHstances  were  thus  guarded,  there  was 
no  error  in  permitting  the  introduction  of  the  evidence 
last  above  referred  to.  State  v,  Saunders,  68  Iowa, 
370  (27  K,  W.  Eep.^455);  State  v.  Jamison,  74  Iowa, 
617  (38  N.  W.  Rep.  509)*  In  7  Am.  &  Eng.  Enc.  Law, 
780,  it  is  said:  ^^It  is  now  generally  held  that,  for  the 
purpose  of  proving  tl^e  intent,  evidence  of  similar  pre- 
tenses made  about  the  time  and  in  the  eame  neighbor- 
hood, to  other  persons,  of  the  pretenses  alleged  in  the 
indictment,  may  be  introduced.'^  It  is  unnecessary  to 
cite  authority  in  support  of  the  correctness  of  the 
ruling  admitting  evidence  of  the  acts  of  Lewis 
upon  the  theory  that  the  defendanrts-  were  engaged 
jointly  in  a  common  undertaking  to  profit  by  extortion 
from  ^nch  victims  as  they  might  select  as  enbjects. 
The  rule  is  elementary.  And  we  do  not  think  that 
any*  improper  evidence  of  this  kind  was  introduced. 
It  all  appears  to  relate  to  a  time  while  the  joint  enter- 
prise was  being  carried  out. 

VIII.  There  are  many  other  alleged  errors  pre- 
sented and  discussed  by  counsel,  which  we  do  not 
think  demand  special  mention.  We  have  examined 
them,  and  find  no  error.  They  relate  to  alleged  errors 
in  the  admission  and  exclusion  of  evidence,  errors  in 
the  charge  to  the  jury,  and  in  refusing  to  give  instruc- 
tions asked  by  the  defendant.  The  instructions  given 
were  full  and  complete,  and  covered  every  question 
necessary  to  be  considered  under  the  evidence,  and 
they  are  in  accord  with  instructions  in  criminal  cases 
which  have  been  frequently  approved  by  this  court. 
One  ground  of  the  motion  for  a  new  trial  was 
founded  upon  newly-discovered  evidence  supported  and 
resisted  by  affidavits.    The  court  did  not  err  in  overmt 
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ing  this  motion,  if  for  no  other  reason  than  that  the 
evidence  was  discovered  before  the  close  of  the  trial. 
The  judgment  of  the  district  court  \^' affirmed. 


State  of  Iowa  v.  George  Feuerhakbn,  Appellant. 

BeeeiTing  Stolen  Goods:  indictment  peed  not  name  the  person  from 
whom  the  goods  were  received. 

DuFLiciTT.  Under  a  statute  making  it  a  crime  to  buy,  reoeive  **or''  aid 
in  concealing  stolen  goods,  an  indictment  may  charge  that  defend* 
ant  bought,  received  '*and'*  aided. 

Khstbuctions.  One  instruction  charged  that  corroboration  in  receiy* 
ing  stolen  goods  must  go  to  the  fact  that  the  goods  were  stolen, 
and  to  the  receiving,  thus  omitting  the  necessity  for  corroboration 
as  to  the  knowledge  on  part  of  the  defendant,  that  the  goods  were 
stolen.  But  it  was  further  instructed  that  if  the  goods  were 
found  with  the  defendant  and  if  he  concealed  or  denied  having 
them  this  was  a  corroboration  the  weight  of  which  was  for  the 
jury.  JEM,  the  charge,  together,  was  not  prejudicially 
erroneous. 

Same.  An  instruction  in  a  prosecution  for  receiving  stolon  goods, 
that  if  the  circumstances  and  surroundings  were  such  as  would 
reasonably  satisfy  a  man  of  defendant's  age  and  intelligence  that 
the  goods  were  stolen,  or  if  he  failed  to  follow  up  such  inquiry 
fearing  he  would  learn  the  truth,  he  should  be  as  rigidly  held 
responsible  as  if  he  had  actual  knowledge,  is  not  prejudicial 
because  of  the  use  of  the  word  **rigidly,"  as,  considered  in  its 
connection,  it  means  no  more  than  * 'exactly." 

Bfidenee.  It  is  competent  to  show  that  defendant,  charged  with 
receiving  stolen  goods,  had.  prior  to  the  time  in  question,  received 
property  which  he  knew  to  be  stolen,  from  the  persons  from 
whom  he  received  the  property  in  question,  as  bearing  upon  his 
knowledge  that  it  was  stolen. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N.  W,. 
Maoy,  Judge. 

Wednesday,  December  11, 1895. 

l>fepdant  was  indicted,  tried,  and  convicted  of 
the  crime  of  receiving  stolen  goods,  and  sentenced  to 
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three  years  in  the  state  penitentiary.    He  appeals. — 
Affirmed. 

Flickinger  Bros,  for  appellant. 

Milton  Remley,  attorney  general,  for  the  state. 

Deemer,  J. — Defendant  was  charged  with  having 
received  and  aided  in  concealing  certain  dry  goods, 
consisting  among  other  things,  of  mxty-three  hoods, 
ninety -four  handkerchiefs,  twenty  and  one-half  yards 
of  veiling,  one  hundred  and  sixty-six  yards  of  lace, 
ten  ho»e  supporters,  eight  belts,  and  other  property, 
of  the  aggregate  value  of  eighty-two  dollars  and 
ninety-three  cents.  It  is  further  charged  that  this 
property  was  all  stolen  from  the  Chicago  &  North- 
western Bailway  Company,  and  that  the  defendant 
knew  it  was  stolen  at  the  time  he  received  it.  The 
state  relied  upon  the  testimony  of  Adolf  Kolb  and 
Peter  Knecht,  who,  it  seems,  etole  the  property, 
together  with  the  testimony  of  other  witnesses,  tend- 
ing to  show  that  the  goods  were  actually  stolen,  that 
they  were  concealed  by  the  defendant,  and  that,  upon 
being  accused  of  having  received  the  stolen  goods, 
defendant  at  first  denied  it,  but  afterwards  disclosed 
their  whereabouts  to  the  ofllcer  who  was  searching 
therefor. 

I.  In  the  examination  of  the  witness  Kolb,  the 
state  was  permitted  to  inquire  into  transactions 
between  him  and  defendant  with  reference  to  other 
stolen  property  at  a  time  antedating  the  com- 
1  mission  of  the  crime  charged,  and  the  same  line 

of  examination  was  permitted  as  to  the  witness 
Knecht.  And  in  the  fifth  instruction  given  by  the 
eourt  the  jury  were  told,  in  substance,  that  they  might 
consider  these  transactions  for  the  purpose  of  deter- 
mining whether  he  received  the  goods  in  question  with 
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knowledge  of  their  having  been  stolen.  Each  and  all 
of  these  matters  are  complained  of.  We  think  tkeie 
is  no  doubt  of  the  correctness  of  this  procedure.  It 
was  certainly  competent  to  show  the  previous  course 
of  dealing  between  these  parties;  for  if  defendant  had, 
prior  to  the  time  in  question,  been  receiving  from 
these  men  property  which  he  knew  to  have  been 
stolen,  it  certainly  tends  to  show  his  knowledge  that 
these  particular  goods  were  stolen, 

II.  In  another  instruction  the  court,  among 
other  things,  said :  "If  you  find  that  all  the  facts  and 
circumstances  surrounding  the  receiving  of  the  goods 
by  defendant  were  such  as  would  reasonably  satisfy 
a  man  of  defendant's  age  and  intelligence  that  the 
goods  were  stolen,  or  if  he  failed  to  follow  up  such 

inquiry  so  suggested,  for  fear  he  would  learn 

2  the  truth  and  know  that  the  goods  were  stolen, 
then  the  defendant  should  be  as  rigidly  held 

re8i)onsible  as  if  he  had  actual  knowledge,'/  etc.  The 
use  of  the  word  "rigidly'^  is  objected  to.  Taken  in 
connection  with  the  w^hole  instruction,  we  think  it 
means  no  more  than  "to  the  same  extent,"  or  "exactly," 
and  that  with  this  meaning  there  is  no  error. 

III.  The  indictment  charges  defendant  with 
having  bought,  received,  and  aided  in  concealing 
stolen  goods.  It  is  claimed  that  it  is  bad  for  duplicity. 
The  statute  makes  it  a  crime  for  any  one  to  buy, 

receive,  or  aid  in  concealing  any  stolen  goods, 

3  etc.     The  words  are  used  in  the  statute  dis- 
junctively, and  in  the  indictment  in  conjunction. 

This  is  proper  pleading  and  does  not  involve  more  than 
one  charge.  State  v.  Phipps,  95  Iowa,  487  (64  N.  W.  Rep. 
411),  and  cases  cited.  See,  also.  State  v,  Leiois,  96  lowa^ 
286  (65  N.  W.  Rep.  295).  It  is  said  the  indictment  is  bad 
because  it  does  not  state  of  whom  the  goods  were 
received,  nor  who  the  defendant  aided  in  concealing 
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them,  nor  that  defendant  received  them  with  a  feloni- 
ous intent,  or  with  intent  to  deprive  the  owner  thereof. 
The   indictment,   however,  does   charge   a   felonious 
intent  to  defraud  the  Chicago  &  Northwestern 

4  Railway  C5ompany.    It  is  not  necessary  to  name 
the  peraon  of  whom  the  goods  were  received. 

There  is  no  such  requirement  in  the  statute,  and  such 
a  statement  is  not  needed  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended,  or  the 
court  to  pronounce  judgment,  upon  a  conviction, 
according  to  the  law  of  the  case.  The  case  of  Shriedley 
V.  State,  23  Ohio  St  139,  is  directly  in  point  See,  also, 
2  Bishop,  O.  Proc.  section  927. 

IV.  In  the  seventh  instruction  the  court  told 
the  jury,  in  effect,  that  they  could  not  convict  on  the 
testimony  of  Kolb  and  Knecht  unless  they  were  cor- 
roborated by  other  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  offense  charged, 
and  that  this  corroborating  evidence  must  go  **not  only 
to  the  fact  of  receiving  the  goods,  but  also  to  the  fact 
that  the  goods  were  stolen."     The  instruction 

5  is  complained  of  because  it  doe©  not  also  require 
corroboration     of     the     testimony     of     these 

accomplices  to  the  fact  that  defendant  knew  the  goods 
were  stolen  when  he  received  them.  The  instruction 
is  clearly  in  Hne  with  the  thought  expressed  in  the 
case  of  Upton  v.  State,  5  Iowa,  466.  And  it  is  familiar 
doctrine  that  "it  is  not  necessary  that  an  accomplice 
should  be  corroborated  in  every  material  fact  to  which 
he  testifies.  If  the  jury  are  satisfied  he  si>eaks  the 
tinith  in  seme  material  part  of  his  testimony,  in  which 
they  ©ee  him  confirn^ed  by  unimpeachable  evidence, 
this  may  be  ground  for  believing  that  he  also  speahs 
the  truth  in  other  parts,  as  to  which  there  may  be  no 
confirmation."    State  v.  Van   Winkle,  80  Iowa,  15  (45 
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N.  W.  Eep.  388).    But  the  instruction  complained  of 
proceeds  as  follows:     "But  the  corroboration 
6  need  not  be  by  testimony  of  witnesses  alone. 

It  is  sufficient  if  it  be  by  circumstances  or 
circumstantial  evidence.  And  in  this  case,  if  it  is 
shown  that  the  goods  in  question,  or  some  part 
thereof,  were  found  in  the  i>ossession  of  the  defendant, 
and  if  ii:  is  also  shown  that  the  defendant  concealed  or 
liid  them,  or  denied  having  them,  when  the  parties 
called  to  search  the  house,  such  evidence  would  be 
corroborating  evidence;  but  the  weight  and  sufficiency 
of  the  corroboration  you  must  determine."  Taking  the 
Whole  instruction  together,  and  construing  it  in  the 
light  of  the  testimony,  we  think  there  is  no  error, 
whatever  may  be  said  as  to  the  incompleteness  of  the 
first  part  of  it,  before  referred  to.  The  case  of  Jenkins 
V.  State  (Wis.)  21  N.  W.  Rep.  232,  supports  the  con- 
clusions here  announced.  See,  also,  1  Am.  &  Eng. 
Enc.  Law,  note  to  page  80;  Bex  v.  Birkett,  8  Car.  &  P. 
732;  Com.  v.  Savory,  10  Cush.  535;  Beople  v.  Weldon^ 
19  N.  E.  (N.  Y.  App.)  Rep.  279.  Another  point  made 
against  the  instruction  is  that  there  is  no  evidence  to 
sustain  the  last  paragraph.  Some  of  the  testimony 
has  evidently  been  overlooked  by  appellant's  counsel, 
who,  we  may  observe,  did  not  try  the  case  in  the  court 
below.  There  is  eviden<ie  tending  to  show  that  defend- 
ant denied  having  received  the  goods,  and  to  the  effect 
that  they  were  concealed  in  a  back  room,  in  an  old 
chest,  "covered  over  with  a  lot  of  old  harness  and  other 
stuff." 

V.  It  is  further  contended  that  the  evidence  is 
not  sufficient  to  justify  the  verdict.  This  is  predicated 
largely  upon  the  thought  that  there  was  no  corrobora- 
tion of  the  testimony  of  Kolb  and)  Knecht;  for,  if  their 
testimony  is  to  be  believed,  and  they  are  corroborated 
as  the  law  requires,  there  can  be  no  doubt  of  the  cor- 
rectness of  the  verdict.     As  has  already  been  stated, 
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we  find  there  is  corroborating  evidence  to  sustain  these 
accomplices,  and,  under  well-known  rules,  its  weight 
was  for  the  jury  and  we  cannot  interfere.  Copies  of 
some  aflftdavits  made  by  these  accomplices  are 
appended  to  the  appellant's  argument.  These  we  can- 
not consider.  They  should  be  taken  to  another  depart- 
ment of  government  for  consideration.  We  are  united 
in  the  conclusion  that,  while  the  evidence  as  to  guilty 
knowledge  may  not  be  conclusive,  yet  we  cannot  inter- 
fere.— Affirmed. 


State  of  Iowa  v.  Robert  Callahan,  Appellant. 

[ndictment:     bobbbbt:    Duplicity.     An    indictment   charged    that 

1  defendant,  being  armed,  assaulted  one  with  intent  to  kill  him  if 
he  resisted;  that  they  pnt  him  in  fear  of  his  life  and  robbed  him 
of  certain  property.  Held,  the  crime  of  robbery  is  snfliciently 
charged  and  the  indictment  is  not  bad  for  duplicity. 

Praelicft  Supreme  Court.    Duplicity  in  an  indictment  cannot  be  first 

2  urged  on  appeal. 

5    Same.    Nor  objection  to  the  instructions. 

Evidence  as  to  identity  held  sufficient  to  sustain  verdict,  notwith- 
M  standing  an  alibi. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conead^ 

Judge. 

Wednesday,  December  11,  1895. 

The  defendant,  Kobert  CJallahan^  was  convicted 
of  the  crime  of  robbery,  and  from  the  judgment  which 
required  him  to  be  imprisoned  in  the  penitentiary  in 
Fort  Madison  for  the  term  of  ten  years,  he  appeals. — 

Affirmed. 

Mackenzie  &  Dewey  for  appellant. 

Milton  Remley,  attorney  general,  and  Jes9e  A 
Miller  for  the  state. 
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Robinson,  J. — I.  The  appellant  and  two  others 
were  indicted  jointly  for  the  crime  of  robbery,  which 
is  charged  in  the  indictment  to  have  been  committed 
86  follows:  "The  said  Jack  Kelley,  JeflE  Osbom,  and 
Eobert  Callahan,  on  the  sixth  day  of  January,  1893,  in 
the  county  of  Polk  aforesaid^  the  said  defendants 
being  then  and  there  in  the  city  of  Des  Moines,  Polk 

county,  Iowa,  and  they,  the  eaid  defendants, 
1  then  and  there  being  armed  with  dangerous 

weapons,  to-Wit,  with  revolvers,  with  the  feloni- 
ous intent  then  and  there  to  kill  and  nuaim  one  E.  G. 
Cless,  then  and  there,  if  he,  the  said  E.  G.  Cless,  should 
resist  them,  the  said  defendants,  and  the  said  defend- 
ants then  and  there  being  armed,  as  aforesaid,  with 
the  felonious  intent  aforesaid,  did  then  and  there  will- 
fully and'  unlawfully  in  and  upon  one  E.  G.  Cless 
feloniously  make  an  assault,  and  the  said  E.  G.  Cless 
in  bodily  fear  and  danger  of  his  life  then  and  there  did 
feloniously  put,  and  one  gold  watch  of  the  value  of 
thirty-five  dollars,  of  the  property  of  the  said  E.  G. 
Clesfi,  then  and  there  feloniously  and  unlawfully  did 
rob,  steal,  take,  and  carry  away,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  lowa.'^ 
The  appellant  contends  that  the  indictment  charges 
two  distinct  offenses,  neither  of  which  is  the  crime  of 
robbery;  that  one  of  the  offenses  so  charged  is  an 
assault  with  intent  to  kill  and  maim,  and  the  other  a 
larceny  from  the  person;  and  that  the  indictment  is 
therefore  bad  for  duplicity.  The  indictment  can 
hardly  be  regarded  as  a  model  one,  but  we  think  that 
the  language  it  contains,  fairly  construed,  charges 
with  reasonable  certainty  that  the  appellant  committed 
the  crime  of  robbery,  and  that,  at  the  time,  he  was 
armed  with  a  dangerous  weapon,  with  intent,  if 
resisted,  to  kill  and  maim  the  person  robbed;  that  the 
Vol.  96  la— 20 
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taking  of  the  property  was  accomplished  by  violence, 
and  by  putting  in  fear,  contrary  to  the  will  of  the 
person  robbed.  See  State  v.  Kegan,  62  Iowa,  106  (17 
N.  W.  Rep.  179).  The  indictment  was  intended  to 
charge  but  one  offense,  and  the  record  shows  that  it 
was  treated,  during  the  trial  of  the  cause,  without 
objection  from  any  one,  as  charging  the  crime  of  rob- 
bery, and  that  it  was  committed  by  the  defendant, 
when  armed  with  a  dangerous  weapon,  with  intent,  if 
resisted, to  kill  or  maim  his  victim.  The  language  which 
tends  to  charge  more  than  this  may  be  regarded  as 
surplusage.  State  v.  Hull,  83  Iowa,  115  (48  N.  W.  Rep. 
917);  State  v.  Ormiston,  66  Iowa,  143  (28  N.  W.  Rep. 
370);  State  v.  Shaffer,  59  Iowa,  291  (13  N.  W.  Rep.  600); 
State  V.  Ridley,  48  Iowa,  371 ;  State  v.  Hay  den,  45  Iowa, 
15;  State  v.  Brown,  95  Iowa,  381  (64  N.  W.  Rep.  247). 
In  State  v.  Henry,  59  Iowa,  391  (13  N.  W.  Rep.  343),  it 
was  held  that  objection  to  an  indictment  on  the  ground 
of  duplicHty  cannot  be  made  for  the  first  time  in 

2  this  court.    We  conclude  th-at  the  indictment  is 
sufficient;  but,  if  it  were  defective,  the  objections 

now  made  to  it  could  not  be  sustained,  for  the  reason 
that  they  were  not  presented  to  the  district  court. 

IL     It  is  urged  that  the  verdict  is  not  sustained 

by  the  evidence.    The  only  witnesses  of  the  robbery 

were  Cless  and  the  persons  who  committed  it     The 

appellant  was  arrested  soon  after  the  robbery,  and  on 

the  second  day  thereafter  dess  saw  and  identi- 

3  fied  him,  while  in  custody,  as  one  of  the  robbers. 
It  is  claimed  that  the  opportunity  of  Cless  for 

observing  his  assailants  at  the  time  of  the  robbery 
was  not  sufficient  to  enable  him  to  recognize  the 
defendant,  even  if  he  were  one  of  them,  dess  is  con- 
tradicted by  Kelley,  who  was  indicted  with  the 
appellant  and  pleaded  guilty  to  the  charge.  Kelley  tes- 
tified, as  a  witness,  that  the  appellant  was  not  con- 
cerned in  the  crime.    Cless  testified  that  it  was  corn- 
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mitted  at  about  10  o^clock  in  the  evening,  near  tlie 
intersection  of  West  Tliird  and  CSiestnut  streets,  where 
an  electric  light  was  burning.  When  he  reached  a 
point  a  few  paces  north  of  Chestnut  street,  on  his 
way  home,  three  men  approached  him  from  the  middle 
of  the  street  with  revolvers  in  their  hands.  He  states 
that  Callahan  was  one  of  the  three,  and  presented  a 
revolver,  saying,  "Throw  up  your  hands  or  I.  will  blow 
out  your  brains."  Cless  further  states  that  he  threw 
up  his  hands;  that  Callahan  and  another  kept  their 
revolvers  pointed  at  him,  while  Kelley  examined  his 
pockets  and  took  therefromi  his  watch  and  a  small 
amount  of  money;  that,  after  that  was  done,  one  of  the 
men  told  him  to  go  ahead;  that  he  took  a  few  steps, 
and  then  turned,  and,  seeing  the  men  running,  he  fol- 
lowed them  down  Chestnut  street;  that  two  of  them 
ran  into  an  alley  between  Second  and  Third  streets, 
but  that  C-allahan  kept  running  eastward,  down  the 
street,  towards  the  electric  light  works;  and  that, 
when  in  their  light,  he  turned  and  ran  towards 
Walnut  street.  Cless  saw  the  man  he  calls  Callahan 
when  the  robbery  occurred,  and  for  some  time  during 
the  pursuit,  and  his  positive  claims  of  identification 
are  not  unreasonable.  It  is  true  that  several  witnesses 
testified,  for  the  defense,  that  they  saw  Callahan 
during  the  evening  of  the  robbery,  in  a  billiard  hall 
and  saloon,  about  eight  blocks  from  the  place  where 
the  robbery  occurred.  Some  were  quite  positive  that 
he  was  in  the  saloon  from  8  or  9  o'clock  in  the  evening, 
continuously  until  11,  but  most  of  the  witnesses  who 
testified  to  having  seen  him  there  fixed  the  exact  time 

at  which  they  were  sure  they  saw  him  either 
4  before  or  after  10  o'clock.     It  is  clear  that  he 

was  in  the  saloon  at  times  during  the  evening, 
and  it  is  probable  that  he  was  there  both  before  and 
after  10  o'clock,  but  the  testimony  of  the  witnesses  who 
testified  that  he  was  there  at  that  hour  was  for  the  jury 
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to  weigh.  Some  of  them  were  men  whose  habits  and 
appearance  may  have  warranted  the  jury  in  giving 
little  if  any  credence  to  their  testimony,  and  we  cannot 
say  that  the  verdict  was  not  authorized  by  the 
evidence. 

III.     Complaint  is  made  of  a  portion  of  the  charge 
to  the  jury,  but,  ae  no  objection  to  it  was  offered  when 

it  was  given^  we  cannot  consider  it  on  its  merits. 
5  Other  complaints  are  made,  but  although  we 

have  examined  them  with  care,  we  do  not  find 
afiy  ground  upon  which  the  judgment  of  the  district 
COlirt  tan  be  disWbed.    It  is  therefore  affirmed. 


I  96    nOBJ 

w  aoe'  State  of  Iowa  v.  C.  W.  Douglass,  Appellant. 

107  351,  '      ^^ 

96    308 

fi26  66  fnrji  WAFTEB.    A  jary  oanaot  be  waived  in  a  criminal  proceeding 

prosecated  by  indictment. 

Blnne,  J.,  dissents. 

Appeal  from  Fayette  District  Court. — ^Hon.  W.  A.  Hoyt, 

Judge. 

Wednesday,  December  11,  1895. 

The  defendant  was  accused  by  indictment  of  the 
crime  of  nuisance,  committed  by  maintaining  a  place 
for  the  keeping  for  sale  and  selling  intoxicating 
liquors  in  violation  of  law.  He  was  tried  by  the  court 
without  the  aid  of  a  jury,  was  found  guilty,  and 
adjudged  to  pay  a  fine  of  three  hundred  dollars  and 
costs.    From  that  judgment  he  appeals. — Reversed. 

Ainsworth,  Hobson  &  Ainsworth  for  appellant. 

Milton  Remleyj  attorney  general,  for  the  state. 

Robinson,  J. — ^The  defendant  entered  to  the 
Indictment  a  plea  of  not  guilty.     The  record  shows 
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that  a  jury  was  waived,  and  that  the  oause  was  tried 
by  the  court  without  a  jury.  The  only  question  we 
find  it  necessary  to  determine  is  whether  a  jury  may 
be  waived  in  a  criminal  proceeding  prosecuted  by 
indictment,  and  the  cause  be  tried  by  the  court  Thie 
question  was  considered,  and  fully  answered  in  the 
negative,  in  State  v.  Carman,  63  Iowa,  130  (18  N.  W. 
Rep.  691).  That  case  was  followed  in  State  v.  Larri- 
gan,  66  Iowa,  426  (29  N.  W.  Rep.  907).  It  is  insisted 
on  behalf  of  the  state  that  the  decision  in  those  cases 
ifi  wrong,  and  that  they  should  be  overruled;  that  a 
trial  by  jury  is  not  made  compulsory  by  the  con- 
stitution of  this  state,  but  that  it  is  a  mere  right,  that 
may  be  waived.  Section  9  of  article  1  of  the  consti- 
tution provides  that  "the  right  of  trial  by  jury  shall 
remain  inviolate;^'  and  section  10  of  the  same  article 
provides  that  "in  all  criminal  prosecutions,  and  in 
cases  involving  the  life  or  liberty  of  an  individual,  the 
accused  shall  have  a  right  to  a  speedy  and  public  trial 
by  an  impartial  jury.''  It  may  be  conceded  that  these 
provisions  do  not  require  that  all  trials  in  criminal 
cases  be  by  a  jury,  but  it  does  not  follow  that  in.  all 
such  trials  juries  may  be  waived.  Section  4347  of  the 
Code,  relating  to  trials  in  criminal  cases  in  district 
courts,  provides  that  "issues  of  fact  shall  be  tried  by 
a  jury;''  aaid  section  4350  further  provides  that  "an 
issue  of  fact  must  be  tried  by  a  jury  of  the  county  in 
which  the  indictment  is  found  unless  a  change  of 
venue  has  been  awarded."  These  provisions  apply  to 
issues  of  fact  in  criminal  cases  raised  by  pleas  to 
indictments.  There  is  no  provision  for  the  trial  of 
such  issues  excepting  by  jury.  The  statute  has  not 
conferred  upon  the  court  jurisdiction  to  try  them 
without  the  aid  of  a  jury,  and  jurisdiction  cannot  be 
conferred  by  consent  or  agreement  of  parties.  The 
question  ia  not  whether  rights  which  are  guarantied 
by  the  constitution  may  be  waived,  but  whether  an 
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absolute  provision  of  the  law  may  be  set  aside,  and  a 
power  which  the  statute  has  withheld  be  conferred  by 
agreement  Our  conclusion  that  it  cannot  be  done; 
that  a  jury  cannot  be  waived,  and  a  trial  be  had  by  the 
court,  when  there  is  no  provision  of  law  authorizing 
it, — is  in  harmony  with  the  decisions  of  other  statee^ 
some  of  which  were  rendered  under  provisions  of  law 
not  so  exacting  and  restrictive  a^  are  the  laws  of  this 
state.  Arnold  v.  State,  57  N.  W.  (Neb.)  Rep.  378;  State 
V.  Lockwoodj  43  Wis.  403;  Cancemi  v.  People j  18  N.  Y. 
135;  Williams  v.  State,  12  Ohio  St.  622;  Allen  v.  State, 
54  Ind.  461;  Hill  v.  PeopU,  16  Mich.  351;  State  v. 
Maine,  27  Oonn,  281;  Bond  v.  State,  17  Ark.  290; 
Wilson  V.  State,  16  Ark.  601;  People  v.  Smith,  9  Mich. 
193;  6  Cr.  Law  Mag.  182;  Oooley,  Const  Lim.  319.  In 
justices^  court,  in  this  state,  criminal  cases  are  prop- 
erly triable  to  the  justice,  unless  a  jury  is  demanded 
by  the  accused.  Code,  sections  4669,  4672.  Section 
4702  of  the  Code  provides  that  criminal  cases  are 
triable  on  appeal  in  the  district  court  in  the  manner  in 
which  they  should  have  been  tried  before  the  justice; 
and  it  was  held  in  State  v.  Ill,  74  Iowa,  441  (38  N.  W. 
Eep.  143),  that  in  such  a  case  a  jury  may  be  waived  in 
the  district  court.  It  is  suggested  in  behalf  of  the 
state  that  if  the  rule  of  State  v.  Carman,  supra,  be 
adhered  to,  it  should  be  applied  only  in  cases  involv- 
ing felonies,  and  not  those  for  misdemeanors  only. 
The  rule  was  established  by  the  general  assembly,  and 
its  application  must  be  determined  by  the  legislative 
enactments.  It  cannot  be  extended  or  modified  by  the 
courts.  We  are. satisfied  with  the  rule  announced  in 
State  V.  Carman,  and  adhere  to  it 

Other  questions  discussed  in  argument  are  based 
upon  the  evidence,  and  may  not  arise  on  another  trial. 
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Therefore  they  are  not  deterniined.    For  the  reasons 
shown  the  judgment  of  the  district  court  is  reversed. 

Einne,  J.,  dissents. 


Caeolinb   0.    Emerson   v.  Elizabbth   B.  Lbonabb,    

06    311 

Appellant.  ii4  siss 

1128    553 

Ezeeptioiuu  A  widow  who  lives  alone  and  has  no  family  is  not  **thi 
head  of  a  family"  within  the  meaning  of  statutes  allowing  snob 
head  to  hold  certain  personal  property  exempt.  See  note  to 
BtulU  V  Sale  (Ky.)  18  L.  R.  A.  748. 

Appeal  from  Keokuk  Superior  Court. — ^Hon.  Hbnrt 
Bank,  Jr.,  Judge. 

Wednesday,  December  11,  1895. 

Action  to  recover  rent  due.  A  landlord's  attach- 
ment  was  ieeued  and  levied  upon  certain  personal 
property  owned  by  the  defendant  She  appeared  in  the 
action,  and  claimed  the  property  as  exempt  from  exe^ 
cution.  There  was  a  trial  by  the  court,  and  a  judgment 
in  favor  of  the  plaintiff  for  the  amount  of  her  claim,  and 
establishing  a  lien  therefor  on  the  property  upon  which 
the  attachment  was  levied.  The  defendant  appeals. — 
Affirmed. 

W.  B.  Collins  for  appellant. 

Hughes  &  Roberts  for  appellee, 

Kobinson,  J. — The  question  to  be  determined  is 
whether  the  defendant  was,  at  the  time  the  property 
was  seized,  the  head  of  a  family,  within  the  meaning 
of  section  3072  of  the  Code.  That  i)ermits  a  debtor 
who  "is  a  resident  of  this  state,  and  is  the  head  of  a 
family,*'  to  hold  exempt  from  execution  certain  prop- 
erty, and  it  is  admitted  that  if  the  defendant  was  the 
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head  of  a  family  the  property  seized  was  exempt  from 
attachment,  and  the  judgment  of  the  superior  court 
was  erroneous.     The  defendant  was  married  in  the 
year  1873,  and  has  resided  in  the  city  of  Keokuk  con- 
tinuously  since  that  time,   excepting  a  short  time 
about  the  year  1878.    Her  husband  died  in  January, 
1882.    He  had  been  an  invalid  several  years,  unable  to 
work  much,  and,  the  last  year  of  his  life,  was  not  able 
to  leave  his  home.    He  and  his  wife  kept  house  and  she 
took  care  of  the  family,  and  provided  for  it  after  his 
death.    She  has  had  children,  but  they  died  during  the 
lifetime  of  her  husband.    The  father  of  her  husband 
was  living  with  them  at  the  time  of  his  son's  death, 
and  for  about  a  year  thereafter,  but  did  not  pay  for  his 
board,  nor  furnish  supplies  for  the  house.    An  aunt  of 
the  defendant  lived  with  her  prior  to  her  marriage, 
and  also  while  her  husband  was  living,  and  until  a 
year  and  a  half  before  the  commencement  of  this 
action,  sometimes  being  absent  for  a  year.    When  the 
aunt  was  not  absent  she  worked  about  the  house,  and 
was  paid  for  her  services,  but  did  not  pay  anything  for 
board,  nor  contribute  to  the  household  expenses.    The 
defendant  always  kept  a  servant  until  June,  1894,  but 
since  that  time  she  has  lived  alone.     She  has  sup- 
ported herself,  and  others,  when  they  were  dependent 
upon  her,  by  dressmaking.    There  cannot  be  a  head 
of  a  family  when  there  is  no  family.    It  is  not  material 
that  there  was  once  a  family,  if  it  has  ceased  to  exist. 
The  exemption  is  to  the  resident  of  this  state  who  is — 
not  to  one  who  has  been,  but  is  not — ^the  head  of  a  fam- 
ily.   The  statute  refers  to  a  present,  not  to  a  past,  con- 
dition. It  is  true  that  section  1989  of  the  C5ode  provides 
that  a  widow  or  widower,  though  without  children, 
shall  be  deemed  a  family  while  continuing  to  occupy  the 
house  used  as  a  homestead  at  the  time  of  the  .death  of 
the  husband  or  wife.    But  that  provision  has  no  appli- 
cation to  exemption  of  personal  property.     Linton  v. 
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Crosby,  56  Iowa,  387  (9  N.  W.  Rep.  311).  The  word 
'^family,"  in  section  3072  of  the  CJode,  is  used  in  the 
ordinary  sense,  and  necessarily  includes  more  than 
one  person.  A  family  is  defined  to  be  "the  collective 
body  of  persons  who  live  in  one  house,  and  under  one 
head  or  manager."  Webster's  Int.  Diet.  This  definition 
was  approved  in  Tyson  v.  ReynoldSy  52  Iowa,  431  (3 
N.  W.  Rep.  469),  as  applied  to  the  word  "family"  in 
the  section  under  consideration.  In  Linton  v.  Crosby, 
supra,  it  waa  decided  that  the  husband,  who  had  lived 
apart  from  his  wife  for  several  years,  and  had  not 
contributed  to  her  support,  there  being  no  children, 
was  not  the  head  of  a  family.  It  was  said  to  be  the 
policy  and  intent  of  the  statute  "to  exempt  certain 
property  because  the  support  of  a  family,  great  or 
small,  is  cast  upon  the  head  thereof.  Such  family 
must  have  an  actual  existence  as  distinguished  from 
one  that  .exists  theoretically  only."  It  may  be  that 
after  the  death  of  her  husband  the  defendant  became 
for  the  time  the  head  of  a  family.  Tyson  v.  Reynolds, 
supra.  But,  if  that  be  true,  it  is  clear  that  since  the 
first  of  June,  1894, — nearly  six  months  before  this 
action  was  commenced, — she  has  not  had  a  household, 
and  has  not  been  the  head  ot  a  family.  During  that 
time  she  had  no  family  to  support,  and  was  not  within 
the  letter  or  policy  of  the  statute,  and  was  not  entitled 
to  hold  the  property  in  question  as  exempt  The 
judgment  of  the  superior  court  was  required  by  the 
law,  and  is  affirmed. 
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James  H.  Hunt  v.  The  City  of  Dubuque,  Appellant. 

ui    4871 

^  gi4i  Plea  and  Proof.    An  allegatioD  that  defendant  '*had  notice**  admits 

113  QSO|  8    proof  of  either  actual  or  constructive  notice. 

|ll6  Swj  Eyidenee:  municipal  corporations.    Evidence  of  the  condition  of 

gQ    3j^  a  walk  a  year  before  an  accident  caused  by  a  defect  therein,  is 

138     110  admissible  to  show  its  actual  condition  at  the  time  of  the  acci- 

2  dent,  and  that  it  has  been  in  a  defective  and  dangerous  condition 
for  such  a  length  of  time  as  to  charge  the  city  with  notice  thereof, 
in  connection  with  evidence  that  its  condition  has  not  been  sub- 
stantially altered  in  the  interval.  . 

Same.  Evidence  that  persons  were  seen  to  stumble  at  the  defective 
part  of  a  walk,  and  that  one  person  was  seen  to  stop  and  push 
the  broken  board  down  with  his  cane,  before  the  accident  in  ques- 
2  tion,  is  admissible  to  show  the  condition  of  the  walk  at  the  time 
of  the  accident,  in  connection  with  other  evidence  showing  thai 
there  has  been  no  substantial  change  in  the  interval. 

Harmless  error.    The  overruling  of  objections  to  questions  is  not 
prejudicial  where  several  witnesses,  including  one  for  the  object- 
1    ing  party,  testify  without  objection  to  the  same  effect  as  the 
answer  elicited  by  such  questions. 

Appeal  from    Dubuque    District   Court. — Hon.   Fbbd 
O'DoNNBLL,  Judge. 

Thursday,  December  12, 1895. 

Action  at  law  to  recover  far  personal  injuries 
alleged  to  have  been  caused  by  negligence  on  the  part 
of  the  defendant.  There  was  a  trial  by  jury  and  a 
verdict  and  judgment  for  the  plaintiff.  The  defendant 
api)eals. — Affirmed. 

J.  E.  Knight  and  W.  J.  Knight  for  appellant. 

Logueville  &  McCarthy  for  appellee. 

Robinson,  J. — On  the  eleventh  day  of  April,  1893^ 
the  plaintiflE,  while  walking  on  a  sidewalk  in  a  street 
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of  the  defendant,  fell,  and  received  the  injuries  of 
which  he  complains.  He  alleges  that  his  fall  was 
caused  by  defects  in  the  walk,  of  which  defendant  had 
notice,  and  that  it  was  negligent  in  not  repairing  it 
and  making  it  safe  for  travel.  The  defendant  denies 
negligence  and  liability  on  its  part.  The  jury  returned 
a  verdict  in  favor  of  plaintiff  for  four  thousand  dollars. 
A  motion  for  a  new  trial  having  been  filed,  the  court 
ordered  that  it  be  sustained,  unless  the  plaintiff  should 
take  judgment  for  three  thousand  two  hundred  dollars. 
He  elected  to  take  judgment  for  that  amount,  and  it 
was  so  rendered. 

I.  The  appellant  complains  of  the  ruling  of  the 
court  in  permitting  a  witness  named  Chewning,  to 
state  the  condition  of  the  walk  at  the  time  of  the  trial. 
The  court  had  ruled  that  the  condition  of  the  walk 
after  the  accident  occurred  was  immaterial,  excepting 
as  it  was  shown  to  be  the  same  then  as  it  was 
1  at  the  time  of  the  accident.    The  witness  named 

described  (he  condition  of  the  walk  as  he  found 
it  anj  hour  or  two  after  the  accident,  and  was  then 
asked:  "The  place  where  Hunt  fell,  has  that  been 
changed?"  An  objection  was  overruled,  and  the  wit- 
ness answered:  "Yes,  sir;  I  think  there  is  a  new  board 
put  in  there.''  He  was  then  asked:  "Well,  how  is  the 
sidewalk  as  to  being  in  the  same  condition  now  that  it 
was  at  the  time  you  examined  it?  Is  it  or  is  it  not?'* 
An  objection  to  this  question  was  overruled,  and  the 
witness  answered :  "It  is  in  a  better  condition  now,  than 
it  was  then."  It  will  be  noticed  that  neither  question 
called  for  any  answer  but  "Yes"  or  "No,"  and  what 
was  said  more  than  that  was  not  called  for  by  the 
question,  and  was  not  in  any  manner  attacked.  So 
far  as  the  answers  were  required  by  the  questions, 
they  stated  a  fact  which  was  not  in  dispute.  Several 
witnesses  testified  without  objection — one  of  them  for 
the  defendant  and  at  its  instance — that  the  walk  was 
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repaired  within  a  short  time  after  the  accident 
occurred.  Hence  the  defendant  could  not  have  been 
prejudiced  by  the  rulings  to  which  it  objects. 

II.  The  appellant  complains  of  testimony  given 
by  Mrs.  Dickenson  in  regard  to  the  condition  of  the 
walk  both  before  and  after  the  accident.  She  livedo  in 
the  house  next  to  the  sidewalk  in  question  more  than 
three  years,  and  was  familiar  with  its  condition 
during  that  time.  She  moved  from  the  house  about 
six  months  before  the  accident  occurred,  but  noticed 
its  condition  after  she  moved,  and  at  about  the  time 
of  the  accident.  She  described  the  condition  of  the 
walk  the  year  before  the  accident,  and  stated  in  effect 
that  its  condition  was  substantially  unchanged  at 

about  the  time  of  the  accident.  This  was 
2  competent  eviden<!e  to  show  the  actual  con*^ 

dition  of  the  walk,  and  that  it  had  been  in  a 
defective  and  dangerous  condition  for  such  a  length 
of  time  that  the  defendant  should  be  charged  with 
knowledge  of  the  defect  before  the  accident  occurred. 
The  witness  was  also  permitted  to  state  that  she  had 
seen  people  stumble  at  the  defective  part  of  the  walk, 
and  that  she  saw  an  old  gentleman  stop  and  push 
the  board  down  with  his  cane.  The  testimony  tended 
to  show  the  condition  of  the  walk  and  was  material  for 
that  purpose,  when  taken  with  other  evidence,  to  show 
that  the  condition  continued  until  the  accident 
occurred.  Smith  v.  Des  Moines,  84  Iowa,  688  (51  N. 
W.  Eep.  77);  District  of  Columbia  v.  Armes,  107  XJ.  S. 
519  (2  Sup.  Ct.  Kep.  840);  Bloomington  v.  Legg  (111. 
Sup.)  37  N.  E.  Eep.  696;  Grundy  v.  City  of  Janesville, 
54  N.  W.  (Wis.)  Kep.  1086;  Alberts  v.  Village  of 
Vernon,  55  N.  W.  (Mich.)  Rep.  1023).  We  do  not  find 
any  reversible  error  on  rulings  on  the  admission  of 
evidence. 

III.  The  petition  alleges  that  the  defendant  "had 
notice  of  the  defective  and  dangerous  condition  of  the 
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sidewalk  at  and  before  the  happening  of  the  accident/' 
and,  "that,  notwithstanding  such  notice,  the  city  negli- 
gently allowed  the  same  to  be  out  of  proper  repair,  and 
made  no  effort  to  make  the  same  safe  for  travel."  The 
charge  to  the  jury,  in  effect,  instructed  them  that  if  the 
plaintiff,  without  fault  on  his  part,  had  sustained  dam- 
age by  reason  of  the  defective  condition,  of  the  walk, 
he  could  recover  if  the  defective  condition  "had 
existed  for  such  a  length  of  time  before  the  alleged 
accident  as  that  defendant,  through  its  officers, 
should  have  known  of  such  condition/^  also,  that  "the 
plaintiff  is  not  required  to  prove  actual  notice  to  the 
cily  of  such  defect.  If  the  sidewalk  became  out  of 
repair  to  such  an  extent  as  to  render  it  unsafe  for 
travel,  and  was  permitted  to  remain  in  such  condition 
for  such  length  of  time,  and  was  so  open  and  apparent 
and  visible  to  the  passers-by,  as  to  be  notorious,  it 
may  be  presumed  by  the  jury  that,  from  such  noto- 
riety, the  proper  officer  of  the  city  did  in  fact  know  of 
it,  or  with  proper  diligence  might  have  known  of  this 
defective  condition  in  time  to  have  repaired  it  before 
the  accident  complained  of."  The  appellant  com- 
plains of  these  and  other  portions  of  the  charge  which 
authorized  the  jury  to  find  against  the  defendant,  even 
though  it  had  no  actual  notice  of  the  defective  condi- 
tion of  the  walk,  on  the  ground  that  the  petition  only 
charges  actual  notice,  and  that  there  can  be  no  recov- 
ery unless  that  is  shown.  We  do  not  think  this 
3  claim  can  be  sustained.     The  petition  charges 

notice  without  stating  whether  it  was  actual  or 
constructive,  and  proof  of  either  would  sustain  the 
averment  It  is  well  settled  that  the  notice  need  not 
be  actual.  Montgomery  v.  City  of  Des  Moines^  55 
Iowa,  101  (7  N.  W.  Kep.  421);  Rice  v.  Same,  40 
Iowa,  63a 

IV.    The  evidence  tends  to  show  that  the  plaintiff 
has  sustained  serious  and  permanent  injuries,  but 
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there  is  much  conflict  in  the  evidence  in  regard  to 
their  cause  and  extent.  It  appears  that  about  fifteen 
years  before  the  accident  in  question,  he  was  injured 
by  the  explosion  of  a  boiler  of  an  engine,  and  it  is 
insisted  that  his  present  condition  is  caused  chiefly,  if 
not  wholly,  by  the  injuries  he  then  received^  and  that 
the  amount  of  recovery  is  excessive.  The  nature  and 
extent  of  the  injuries  of  which  the  plaintiff  complains, 
and  their  cause,  were  matters  for  the  jury  to  deter- 
mine. The  evidence  authorized'  them  to  find  that,  at 
the  time  of  the  accident,  he  had  almost  wholly  recov- 
ered from  the  effects  of  the  explosion;  that  excepting 
an  injury  to  one  hand,  which  did  not  seem  to  affect 
his  capacity  to  labor  in  his  business,  which  is  that  of 
a  stationary  engineer,  he  had  been  sound,  and,  except- 
ing for  short  periods  of  time,  well,  for  ten  years;  that 
the  injuries  of  which  he  complains  were  caused  by  the 
accident  in  question;  and  that  they  have  caused  much 
loss  of  time  and  great  suffering;  and  that  they  have 
permanently  impaired  his  ability  to  work.  Hence  we 
cannot  say  that  the  amount  which  he  has  recovered  is 
excessive. 

V.  Other  questions  have  been  discussed  by 
counsel.  Some  are  not  of  sufficient  importance  to 
require  specific  mention,  and  others  are  immaterial  in 
view  of  the  conclusions  we  have  announced.  There 
does  not  appear  to  be  any  sufficient  ground  for  dis- 
turbing the  judgment  of  the  district  court,  and  it  is 
affirmed. 
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Oeorgb  D.  Hoffman,  Appellant,  v.  The  Independent 
District  of  Hampton. 

Borden  of  Proof:  warranty.    A  heating  apparatus  was  sold  with 

1  warranty.  Part  of  the  prioe  was  to  be  paid  when  the  Job  was 
completed,  and  the  balance  was  to  be  paid  the  following  spring 
'•providing  said  apparatus  works  in  accordance  with  guaranty." 

2  The  part  payment  was  made.  It  was  put  in  so  early  that  it  could 
not  well  be  used  at  once.    The  seller  sued  to  recover  the  deferred 

8  payment.  Held,  the  burden  was  upon  the  buyer  to  plead  and 
prove  the  warranty  was  broken.  Wemli  v.  Collins,  87  Iowa,  (549; 
Jackson  v.  Creswell,  94  Iowa.  718;  Elliott  v.  Caldwell,  45  N.  W. 
Rep.  846,  and  Bell  v.  Harvey,  14  N.  W.  Rep.  699.  distinguished. 

ResoiBsioiit   wabrantt.    One  who  seeks  to  recover  the  purchase 
4    price  paid  on  account  of  a  breach  of   warranty  must  show  a 
return  or  offer  to  return.    Therefore,  it  was  error  to  charge  that 
it  could  be  recovered  back  if  an  apparatus  did  not  work  accord- 
ing to  warranty,  without  fault  on  the  buyer's  part. 

Appeal  from  Franklin  District  Court. — Hon.  B.  P.  Bird- 
SALL,  Judge. 

Thursday,  December  12,  1895. 

Action  at  law  upon  a  contract  to  recover  the 
unpaid  portion  of  the  purchase  price  of  certain  heating 
apparatus.  The  defendant  denies  liability,  and  by 
counterclaim  seeks  to  recover  the  amount  of  the  pur- 
chase price  paid,  with  interest  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  defendant 
for  the  sum  it  had  paid.  The  plaintiff  appeals. — 
Reversed. 

John  M.  Hemingway  for  appellant. 

W.  D.  Evans  for  appellee. 

Robinson,  J. — ^The  contract  upon  which  this  action 
is  brought  consists  of  a  proposal  in  writing  by  the 
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plaintiff  to  furnish  and  erect  in  the  public  school 
building  in  Hampton  a  first-class  combination  warm 
air  and  steam-heating  apparatusi,  and  an  acceptance  bf 
the  defendant  Portions  of  the  proposal  relevant  to 
the  determination  of  the  case  are  as  follows:  "Heater. 
I  will  furnish  and  place  in  proper  location  in  baae- 
ment  two  No.  20  Economy  steam  and  warm  air  comr 
bination  heaters,  and  guaranty  the  san>e  to  be  of 
suflftcient  capacity  to  furnish  warm  air  and  steam  for 
registers  and  radiators  hereinafter  mentioned  and 
described.  ♦  ♦  ♦  The  work  to  be  completed  and 
left  in  good  running  order  by  Sept.  1st,  1892.''  "Smoke 
Flue.  The  owner  of  the  building  must  provide  good 
and  sufficient  smoke  flue  for  boiler,  of  not  less  than  ten 
inches  in  diameter,  inside  measurement."  "Price  and 
Terms  of  Payment.  The  consideration  for  the  above 
work  as  specified  will  be  two  thousand  and  sixty-five 
dollars  ($2,065.00),  due  and  payable  as  follows:  eight 
hundred  and  sixty-five  dollars  when  the  job  is  com- 
pleted according  to  contract;  six  hundred  dollars  Apr. 
1st,  1893,  provided  said  apparatus  works  in  accord- 
ance with  guaranty  given  by  said  Hoffman;  six  hun- 
dred dollars  June  1st,  1893,  on  same  terms  and  con- 
ditions." "Guaranty.  The  system  will  be  a  combina- 
tion of  steam  and  warm  air  and  in  consideration  of  the 
prompt  payment  of  the  above  sum  as  specified  we  will 
guaranty  the  same  to  work  free  and  without  noise, 
and  to  heat  all  rooms  and  halls  in  which  radiators  are 
placed  to  a  temi)erature  of  70  degrees  Farh.  in  the 
coldest  winter  weather."  "It  is  understood  and  agreed 
that  all  doors,  windows,  and  other  outside  openings 
shall  be  properly  constructed  and  protected,  and  that 
the  'heater  shall  be  supplied  with  good  coal  and  proper 
attention."  The  plaintiff  furnished  and  erected  a 
warm  air  and  steam-heating  apparatus,  and  claims  to 
have  performed  the  contract  on  his  part.  On  the 
eleventh  day  of  September,  1892,  the  first  payment  of 
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eight  hundred  and  sixty-five  dollars  was  made,  but  the 
defendant  denies  that  the  heating  apparatus  furnished 
satisfies  the  contract,  and  as  an  aflSmiative  defense 
alleges  that  the  apparatus  furnished  is  not  first 
class,  but  is  inferior,  and  worthless;  that  it  will  not 
warm  the  rooms  and  halls  for  which  it  was  designed 
to  the  temperature  required  by  the  contract,  nor  to  a 
temi)erature  suitable  for  the  occupying  of  the  roome. 
The  defendant  furthers  avers  that  it  never  accepted 
the  apparatus^  but  rejected  it  because  it  did  not  com- 
ply with  the  contract,  and  that  it  was  at  all  times  sub- 
ject to  the  order  of  the  plaintiff;  that  he  neglected  to 
remove  it  from  the  building,  and  that  it  was,  with  the 
building,  destroyed  by  fire  on  the  fifteenth  day  of  Feb- 
ruary, 1893,  without  fault  on  the  part  of  the  defend- 
ant The  counterclaim  is  based  on  substantially  the 
same  facts  as  are  relied  upon  as  an  affirmative  defense, 
and  upon  the  making  of  the  first  payment. 

I.  The  district  court  placed  upon  the  plaintiff  the 
burden  of  proving  not  only  that  he  had  furnished  the 
heater  and  appurtenances  and  performed  the  labor 
required  by  the  si)ecifications  of  his  contract,  but  that 
the  requirements  of  the  guaranty  had  been  complied 
with,  and  that  the  apparatus  furnished  worked  free  and 
without  noise,  and  heated  the  rooms  and  halls  in 
which  the  radiators  were  placed  to  a  temi)erature  of  70 
degrees  Fahrenheit  in  the  coldest  winter  weather, 

under  the  conditions  stated  in  the  guaranty.    In 
1  this  we  think  there  was  error.    The  contract  was 

for  the  furnishing  of  a  heating  apparatus  accord- 
ing to  the  specifications  given,  and  was  apparently  ful- 
filled when  the  heater  and  apparatus  were  furnished 
and  put  in  running  order  according  to  the  specifica- 
tions. The  guaranty  was  collateral  to  that  undertak- 
ing. To  establish  a  prima  facie  right  of  recovery  it  was 
only  necessary  for  the  plaintiff  to  show  that  he  had 
furnished  and  performed  all  that  was  required  by  the 
Vol..  9()  la— '21 
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specifications,  and  that  the  agreed  price  had  not  been 
paid.  If  the  apparatus  supplied  did  not  meet  the 
requirements  of  the  guaranty,  and  the  defendant 
desired  to  take  advantage  of  that  fact,  the  burden  was 
upon  it  to  plead  and  prove  it.  The  contract  in  terms 
provided  for  the  payment  of  eight  hundred  and  sixty- 
five  dollars  "when  the  job  is  completed  according  to 
contract,"  and  the  time  of  completion  fixed  was  Sep- 
tember 1,  1892.  The  defendant,  by  making  the  pay- 
ment soon  after  the  apparatus  was  furnished  and 
placed  in  working  order,  indicated  that  it  understood 

the  contract  to  be  completed.  It  is  true  that 
2  the  deferred  payments  were  to  be  made  at  the 

times  specified,  provided  the  apparatus  worked 
in  accordance  with  the  guaranty;  but  that  did  not 
place  upon  the  plaintiff  the  burden  of  showing  that  the 
apparatus  worked  as  guarantied.  It  is  the  general 
rule  that  the  burden  of  proof  is  on  a  party  to 
show  a  particular  fact  upon  which  he  relies,  and  of 
which  he  is  supposed  to  be  cognizant.  Swafford  v. 
Whipple,  3  G.  Greene,  265;  2  Am.  &  Eng.  Enc.  Law,  656. 
The  case  of  Manufacturing  Co.  v.  Rooty  54  N.  W.  (N.  D.) 
Rep.  924,  involved  the  sale  of  a  binder  with  the  war- 
ranty that  it  was  well  made  of  good  materials,  and 
with  proper  care  and  management  was  capable  of 
doing  as  good  work  as  any  machine  on  the  market.  It 
was  held  that  the  warranty  was  a  collateral  agree- 
ment, that  proof  by  the  plaintiff  that  the  machine  was 
as  warranted  was  not  essential  to  a  recovery  of  the 
purchase  price,  and  that  the  burden  was  on  the  pur- 
chaser to  prove  a  breach  of  the  warranty.  Cases  cited 
by  the  appellee  to  sustain  the  charge  of  the  court  are 
clearly  distinguishable  from  thivS  case.  In  Wernli  v. 
Collin,%  87  Iowa,  549  (54  N.  W.  Rep.  365),  it  appeared 
that  the  plaintiff  had  undertaken  to  furnish  a  pump, 
tower,  well,  and  the  necessary  conducting  pipes,  and 
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to  furnish  a  good  supply  of  water  for  stock.  The  con- 
tractor knew  what  stock  was  to  be  supplied,  and 
undertook  to  furnish  a  good  supply  of  water  for  it. 
The  contract  does  not  api)ear  to  have  provided  for  a 
well  of  any  designated  size  or  depth;  therefore  no  pre- 
sumption arose  from  the  mere  digging  of  a  well  and 
the  furnishing  of  the  machinery  and  appurtenances 
that  the  contract  had  been  fulfilled.  The  agreement 
to  furnish  the  designated  supply  of  water  was  in  no 
sense  a  collateral  undertaking.  In  the  case  of  Jack- 
son V.  Creswell,  94  Iowa,  713  (61  N.  W.  Rep.  383),  it 
appeared  that  the  contractor  had  agreed  to  drill  a  well 
for  the  defendant  which  should  furnish  plenty  of 
water,  free  from  sand  or  other  sediment,  and  pipe  it 
to  the  rock.  It  also  appeared  that  he  failed  to  do 
as  he  agreed.  No  question  as  to  the  burden  of  proof 
to  establish  a  prima  facie  cause  of  action  or  defense 
appears  to  have  been  involved  in  the  case.  However, 
it  was  not  a  case  where  the  parties  had  agreed  upon 
the  exact  amount  of  labor  to  be  performed  and  the 
materials  to  be  furnished,  and  no  presumption  that 
the  contract  had  been  performed  could  arise  from 
proof  that  a  well  had  been  drilled  and  piped.  The 
agreement  that  the  well  should  be  piped  to  rock,  and 
tljat  it  would  furnish  plenty  of  water,  free  from  sedi- 
ment was  not  collateral  to  the  chief  undertaking,  but 
was  a  part  of  it.  That  is  true  of  the  contract  consid- 
ered in  Burns  v.  City  of  Fairmont  j  45  N.  W.  (Neb.)  Rep. 
175.  The  plaintiff  in  that  case  had  undertaken  to 
furnish  the  defendant  with  a  water  supply  of  a  given 
quantity,  and  the  capacity  of  the  work  when  completed 
was  to  be  tested  before  the  contract  price  was  to  be 
paid.  There  is  nothing  in  the  case  of  Elliott  v.  Cald- 
tcell,  45  N.  W.  (Minn.)  Rep.  845,  nor  in  Bell  v.  Harvey, 
14  N.  W.  (Mich.)  Rep.  699,  also  cited  by  appellee,  incon- 
sistent with  the  views  we  have  expressed.  We  are  not 
to  be  understood  as  holding  that  when  apparatus  of  a 
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specified  kind  and  quantity  is  furnished  with  a  guar- 
anty as  to  its  quality  and  capacity  that  the  contractor 
will  be  presumed  in  all  cases  to  have  fulfilled  his  con- 
tract upon  proof  that  he  has  furnished  apparatus  of 
the  kind  and  quality  specified  by  his  contract,  and 
that  the  burden  of  proof  to  show  a  failure  to  perform 
it  is  upon  the  party  who  denies  the  performance.  The 
parties  may  well  stipulate  as  to  the  character  and 
capacity  of  apparatus  or  machinery  to  be  furnished  or 
improvements  to  be  made,  and  make  affirmative  proof 
of  performance  a  condition  precedent  to  the  recovery  of 

the  contract  price;  but  this  was  not  a  case  of 
3'  that  kind.    A  part  of  the  contract  price  was  to 

be  paid  "when  the  job  is  completed  according 
to  contract,^'  or,  in  other  words,  when  the  heaters  and 
apparatus  were  furnished  and  placed  in  condition  for 
use  according  to  the  specifications.  That  was  in  Sep- 
tember, before  it  was  possible  to  test  the  capacity  of 
what  was  furnished.  Possession  and  control  of  it  was 
delivered  to  the  defendant,  who  was  expected  to  and 
did  test  its  capacity,  and  the  facts  in  regard  to  its 
performance  were  peculiarly  within  the  knowledge  of 
the  defendant.  Moreover,  the  guaranty  was  on  con- 
dition "that  all  doors,  windows  and  other  outside 
openings  should  be  properly  constructed  and  pro- 
tected, that  the  heater  should  be  supplied  with  good 
coal  and  proper  attention,  and  that  the  defendant 
should  provide  a  good  and  sufficient  smoke  flue  for 
boiler  of  not  less  than  ten  inches  in  diameter.'^  We 
are  of  the  opinion  that  under  these  circumstances  the 
burden  was  on  the  defendant  to  show  performance  on 
its  part,  and  the  breaches  of  contract  upon  which  it 
relies. 

II.  The  appellant  complains  of  the  eleventh  par- 
agraph of  the  charge,  which  is  as  follows:  "If  you  find 
by  a  preponderance  of  the  evidence  that  the  defendant 
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district  did  supply  the  heating  apparatus  with  suit- 
able smoke  flues,  and  did  properly  construct  and  pro- 
tect all  doors,  Tvindows,  and  other  outside  openings, 
and  did  supply  the  heating  apparatus  with  good  coal 
and  proper  attention,  and  that,  notwithstanding  this, 
the  said  heating  apparatus  did  not  and  would  not 
heat  the  rooms  and  halls  in  which  radiators  were 
placed  to  a  temperature  of  70  degrees  Fahr.  in  the 
coldest  winter  weather,  then  the  defendant  is  entitled 
to  recover  the  amount  paid  by  it  upon  said  contract, 
to-wit,  $865,  with  interest  at  6  per  cent,  from  the  date 
of  its  imyment  by  defendant."  The  objection  made  by 
the  appellant  is  that  the  facts  of  the  case  do  not  war- 
rant this  instruction,  and  we  think  that  is  true.  We 
have  seen  that  the  apparatus  was  in  the  possession  and 

under  the  control  of  the  defendant.  It  had 
4  never  refused   to   accept   the   apparatus,    nor 

tendered  it  back  to  the  plaintiff.  There  was 
much  correspondence  between  the  parties,  and 
changes  in  the  building  and  apparatus  were  made  from 
time  to  time.  The  plaintiff  claimed  that  the  openings  in 
the  building  were  not  properly  protected;  that  the  flues 
were  insuflacient,and  that  the  heaters  were  not  properly 
managed.  The  weather  in  December  and  January 
was  very  cold.  On  the  twenty-sixth  of  January  direct- 
ors of  the  defendant  inspected  the  apparatus,  and 
notified  the  plaintiff  that  additional  radiation  was 
required,  and  specified  the  amount  which,  in  their 
opinion,  was  needed  to  warm  the  building  properly, 
and  make  good  the  guaranty.  The  plaintiff  sent  more 
radiators,  the  last  about  the  sixth  of  February.  They 
were  in  the  building,  but  not  in  place,  when  the  build- 
ing was  destroyed.  It  is  shown  that  the  heaters 
furnished  were  those  required  by  the  contract  and  that 
they  were  capable  of  supplying  much  more  radiation 
than  was  attached  to  them,  and'  in  response  to  the 
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request  by  the  defendant  more  radiation  was  f  umished* 
The  evidence  in  regard  to  the  manner  in  which  the  appa- 
ratus was  attached  to  the  building  is  not  satisfactory, 
and  we  are  unable  to  state  whether  the  apparatus 
should  be  treated  as  real  or  personal  property;  but, 
assuming  that  it  should  be  regarded  as  of  the  latter  class, 
and  that  conditions  may  have  existed  which  justified  its 
return  by  the  defendant  on  the  ground  that  it  did  not 
comply  with  the  guaranty,  still  the  evidence  does  not 
show  beyond  controversy  that  such  was  the  case,  and 
the  court  was  not  authorized  to  take  that  question 
from  the  jury,  as  it  did  in  effect.  The  right  of  the 
defendant  to  return  the  apparatus  was  not  fixed  alone 
by  its  failure  to  comply  with  the  guaranty.  It  is  the 
rule  that  the  vendee  of  personal  property  which  has 
been  sold  with  a  warranty  may  rescind  the  contract 
by  returning  the  property  and  recover  the  purchase 
price  paid,  or  he  may  retain  the  property  and  recover 
damages  for  the  breach  of  warranty.  Threshing 
Mach.  Co.  V.  Haven,  65  Iowa,  360  (21  N.  W.  Bep.  677). 
The  defendant  did  not  return  the  property,  and  could 
not  keep  it  without  being  liable  for  its  value,  if  not 
for  the  contract  price.  If  it  be  true,  as  claimed  by  the 
defendant,  that  it  never  accepted  the  apparatus,  and 
that  it  was  at  all  times  held  as  the  property  of  the 
plaintiff,  and  at  his  risk,  the  fact  should  have  been 
determined  by  the  jury.  The  judgment  of  the  district 
court  is  reversed. 
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C.   C.  MiLLHISBE,  e<    al.y  V.   H.   WiLLABD,   SON    &   COM- 
PANY, et  al.y  Appellants. 

Huisanee*  Where  a  renderiDg  establishment  is  so  conduoted  for 
reasons  inhering  in  the  nature  of  the  work  as  to  become  inju- 
rioos  and  offensive  to  those  living  adjacent,  they  may  enjoin  its 
further  maintenance  though  the  general  public  is  affected  in  the 
same  manner  as  said  private  plaintiffs.    Code,  8881. 

Appeal  from  Marshall  District  Court. — Hon.  Gbobob 
H.  Cabb,  Judge. 

Thubsday,  Deobmbbe  12, 1895. 

Action  in  equity  to  enjoin  the  maintenance  and 
for  the  abatement  of  a  nuisance.  There  was  a  hearing 
on  the  merits,  and  a  decree  for  the  plaintiflfs.  The 
defendants  appeal. — Affirmed. 

0.  Caswell  for  appellants. 

J.  L.  Carney  and  T.  Brown  for  appellees. 

Bobinson,  J. — The  defendants  are  co-i)artners, 
and,  under  the  firm  name  of  H.  Willard,  Son  &  Ca, 
had,  for  some  years  prior  to  the  commencement  of 
this  action,  maintained  a  rendering  establishment 
within  the  corporate  limits  of  the  city  of  Marshall- 
town,  on  premises  which  are  particularly  described. 
The  plaintiffs  own  and  occupy,  in  the  same  locality, 
other  premises,  including  dwelling  houses.  The 
plaintiffs  allege  and  the  evidence  shows,  that  for  three 
years  preceding  the  commencement  of  this  action, 
the  defendants  had  maintained  on  their  premises  large 
tanks,  in  which  were  habitually  rendered  the  car- 
casses of  hogs,  cattle,  and  horses  which  had  died  from 
disease  or  accidental  causes;  that  during  the  time 
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stated  large  numbers  of  such  carcasses  were  trans- 
ported to  the  establishment  in  different  stages  of 
decomposition,  and  there  steamed,  the  fats  extracted, 
and  the  residuum,  called  ^'tankage,"  disposed  of  by 
burying  it  in  pits,  hauling  it  on  to  land  in  the  neighbor- 
hood, or  shipping  it  to  Chicago.  Some  hides  and  tal- 
low were  also  treated  on  the  place.  It  is  contended 
by  the  appellants  that  carcasses  were  received  only 
when  frozen,  in  the  winter  season,  or  at  other  seasons 
but  a  short  time  after  the  animals  had  died,  and  before 
decomposition  had  become  noticeable;  that  the  car- 
casses were  cut  into  pieces,  placed  in  the  tanks, 
covered  with  water,  and  sealed  up  so  that  no  odors 
escai)e;  that  steam  is  then  introduced  into  the  tanks, 
and  gases  are  drawn  off  through  a  pipe  which  opens 
into  the  firebox  of  the  boiler,  where  the  gases  are  con- 
sumed, and  that  no  odors  therefrom  escape;  that  in 
warm  weather  carcasses  unfit  for  rendering,  and  the 
tankage,  are  buried  in  pits,  and  noxious  and  disagree- 
able odors  are  thereby  almost  wholly  prevented. 
There  is  much  testimony  which  tends  to  support  the 
claims  of  the  appellants.  Men  who  have  been 
employed  in  the  establishment  testify  strongly  in  sup- 
port of  those  claims,  their  evidence  tending  to  show 
that  odors  can  seldom  be  discerned  beyond  the  grounds 
occupied  by  the  defendants.  Officials  of  the  city 
of,  Marshalltown  to  whom  complaints  were  made 
visited  the  premises  frequently,  and  testify,  in  sub- 
stance, that  the  establishment  was  well  conducted  so 
far  as  they  had  observed,  and  that  th<^  odors  therefrom 
were  noticeable  only  a  short  distance  away.  These 
witnesses  are  corroborated  by  others.  We  are  satis- 
fied, however,  by  the  testimony  of  numerous  witnesses 
who  live  in  the  immediate  vicinity  of  the  premises, 
and  of  others  who  have  passed  them  frequently,  that 
the  claims  of  the  defendants  are  only  in  part  well 
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founded.  They  intrusted  the  operating  of  the  estab 
lishment  to  employes,  and  gave  it  but  little  personal 
attention.  At  times  it  was  so  conducted  as  to  give 
but  little  ground  for  complaint,  but  at  other  times 
carcasses  in  advanced  stages  of  decomiK>sition  were 
brought  to  the  premises  and  there  permitted  to  remain 
until  the  stench  emitted  became  intolerable.  Pits 
prepared  for  the  tankage  were  partially  filled,  and  left 
so  insufficiently  covered  that  they  were  very  offensive 
to  the  neighborhood.  Barrels  of  tankage  were  allowed 
to  stand  near  the  building  until  their  contents  were 
filled  with  maggots,  and  became  disgusting  to  both 
sight  and  smell.  The  atmosphere  in  the  vicinity  was 
so  contaminated  by  the  causes  which  we  have  enumer- 
ated as  to  affect  most  injuriously  the  comfort,  and  in 
some  cases  the  health,  of  the  occupants  of  the  houses 
of  the  plaintiffs.  The  locality  is  one  where  manu- 
facturing industries  of  various  kinds  are  carried  on, 
and  some  of  .them  at  times  produce  offensive  smells; 
but  they  are  clearly  distinguishable  from  those  caused 
by  the  defendants,  and  are  much  more  endurable.  We 
are  satisfied  that  the  rendering  establishment  of  the 
defendants,  as  they  have  conducted  it,  has  been  a 
nuisance.  It  is  not  shown  that  it  can  be  carried  on  in 
any  other  manner.  The  defendants  claim  that  they 
have  intended  to  so  operate  it  as  to  give  the  least 
offense  possible,  but  that  they  do  not  know  of  any 
changes  for  the  better  that  can  be  made.  It  therefore 
appears  that  the  matters  of  which  the  plaintiffs  com- 
plain inhere  in  the  business.  The  defendants  have 
not  acquired  any  right  to  operate  their  works  superior 
to  the  rights  of  the  plaintiffs.  The  latter .  are  not 
estopped  by  anything  which  they  have  done  or  failed 
to  do  to  assert  the  claim  which  they  now  make.  Noth- 
ing in  the  character  of  the  business  or  demands  of  the 
public  requires  that  it  be  carried  on  in  the  premises 
in  question.  Under  the  circumstances  the  district  court 
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properly  enjoined  the  defendants  from  operating  their 
rendering  establishment,  and  ordered  its  abatement 
as  a  nuisance.  The  injuries  to  which  the  continued 
operation  of  the  works  in  question  would  subject  the 
plaintiffs  are  of  such  a  character  as  to  entitle  them  to 
the  relief  granted,  even  though  the  general  public  may 
be  affected  in  the  same  manner.  Code,  section  3331; 
Harley  v.  Brick  Co.,  83  Iowa,  74  (18  N.  W.  Rep.  1000), 
and  cases  therein  cited;  Chapman  v.  City  of  Rochester, 
110  N.  Y.  273  (18  N.  E.  Rep.  88);  Seifried  v.  Hays,  81 
Ky.  377. 

The  conclusion©  we  have  expressed  dispose  of  the 
controlling  questions  in  the  case.  The  decree  of  the 
district  court  is  affirmed. 


iS  ^         Nettie  Reeseman  v.  W.  J.  Davenpoet,  Sheriff,  and 
i^  M  C.  J.  Oabtbb,  Appellants. 

Eomestead:  abandonment.  A  woman  who  married  and  went  to 
another  county  to  live  with  her  husband  on  a  farm  leased  by  him, 
leaving  most  of  the  hoosehold  goods  on  the  homestead  and  with 
intent  to  return  to  it,  the  return  actually  occurring  in  about 
five  months,  does  not  render  the  homestead  liable  to  sale  on  exe- 
cution, by  such  removal.  Van  Doran  v.  Marden,  48  Iowa,  186, 
distinguished. 

Appeal  from  Union  District  Court. — Hon.  W.  H.  Tbd- 
FOBD,  Judge. 

Thursday,  December  12,  1895. 

On  May  .22,  1894,  plaintiff  brought  this  action  in 
equity  to  enjoin  the  defendant  sheriff  from  making  a 
sheriff's  deed  for  certain  real  estate  to  the  defendant 
Carter,  and  to  declare  that  the  judgment  upon  which 
the  sheriff  sold  the  property  is  not  a  lien  thereon. 
Decree  was  entered  in  favor  of  the  plaintiff,  from 
which  ,the  defendants  appeal. — Affirmed. 
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James  M.  Locke  for  appellants. 
Sullivan  &  Sullivan  for  appellee. 

Given,  C.  J. — I.  The  property  in  question  is  a 
dwelling  house  and  lot  in  the  town  of  Creston,  Union 
county,  Iowa.  The  defendant  Carter,  being  the  owner 
of  a  judgment  against  the  plaintiff  and  another,  caused 
an  execution  to  issue  thereon  on  the  twentieth  day  of 
September,  1893,  and  to  be  placed  in  the  hands  of  the 
defendant  Davenport  as  sheriff.  The  sheriff  levied 
upon  said  house  and  lot  as  the  property  of  plaintiff, 
and  sold  the  same  uuder  said  execution  to  the  defend- 
ant Carter.  Plaintiff  claims  that  said  property  was 
exempt  to  her  as  a  homestead,  and  that  said  judgment 
was  not  and  is  not  a  lien  thereon.  It  is  conceded  that 
plaintiff  had  occupied  said  property  as  her  homestead, 
and  that  it  was  exempt  to  her  as  such,  for  a  number  of 
years  prior  to  October  5,  1893.  The  sole  contention  is 
whether,  by  reason  of  the  facts,  she  lost  her  home- 
stead right  in  said  property  prior  to  the  time  of  said 
execution  sale.  The  facts  shown  in  the  evidence  are 
in  substance  as  follows:  Plaintiff  owned,  and  for  a 
number  of  years  prior  to  October  5, 1893,  occupied,  said 
property  as  her  homestead.  On  that  day  she  was  mar- 
ried to  one  Aron  Reeseman,  then  and  for  some  years 
prior  a  resident  of  Cass  county,  Iowa,  and  who  had 
never  been  a  resident  of  Union  county.  In  July,  1893, 
Mr.  Beeseman  leased  a  farm  in  Cass  county  for  a  period 
of  one  year  commencing  March  1,  1894.  Prior  to 
their  marriage  it  was  agreed  between  Mr.  and  Mrs. 
Beeseman,  as  a  condition  of  their  marriage,  that  when 
married  the  plaintiff  would  go  and  live  with  him  on 
said  farm  until  the  expiration  of  the  lease,  and  that 
at  that  time  they  would  return,  and  thereafter  reside 
on  plaintiff^s  said  property  in  Creston.  In  pursuance 
of  that  agreement  they  went  to  his  home  in  Cass  county 
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a  few  days  after  their  marriage,  and  were  living  tliere 
at  the  time  of  the  sale  of  the  property  under  the  exe- 
cution. At  the  time  of  leaving  her  home  in  Cresion 
the  plaintiff  left  all  her  household  goods  in  the  house, 
^^except  a  few  things  I  took  with  me  in  my  grip."  She 
afterward  took  from  the  house  to  Cass  county  "a  center 
table,  lounge,  and  two  pictures.  I  left  in  Creston,  bed, 
bedding,  stove,  carpets,  chairs,  rocking  chairs, 
pictures,  and  everything  stored  in  my  house.  I  left 
them  in  that  condition  because  I  intended  to  come 
back  here  and  live.  I  left  in  October,  1893,  and  came 
back  the  last  of  April,  1894."  The  evidence  shows  that 
it  was  the  intention  of  Mr.  Reeseman  to  come  to 
Creston,  and  reside  with  his  wife,  by  the  first  of  Jan- 
uary, 1895,  or  as  soon  as  he  got  his  crops  taken  care  of. 

II.  Section  1988  of  the  Code  is  as  follows: 
"Where  there  is  no  fecial  declaration  of  the  statute 
to  the  contrary,  the  homestead  of  every  family, 
whether  owned  by  the  husband  or  wife,  is  exempt  from 
judicial  sale."  The  exemption  is  to  "every  family," 
and  not  to  the  "head  of  a  family,"  as  in  section  3072, 
exempting  certain  personal  property.  Va7i  Doran  t*. 
Marden,  48  Iowa,  186,  and  other  cases  are  cited  by 
appellants,  holding  to  the  effect  that  a  woman 
entitled  to  certain  personal  property  as  exempt  to  her 
as  the  head  of  a  family,  under  said  section  3072,  on 
being  married  ceased  to  be  the  head  of  the  family,  and 
was,  therefore,  no  longer  entitled  to  the  exemption. 
These  cases  are  not  in  point,  as  the  exemption 
in  question  is  not  to  the  plaintiff  as  the  head  of 
the  family.  The  fact  of  plaintiff's  marriage  did 
not  terminate  her  rights  to  the  homestead,  but 
the  fact  of  her  marriage  is  proper  to  be  consid- 
ered in  determining  whether  there  was  abandon- 
ment of  the  homestead.  Appellants  cite  other  author- 
ities to  the  effect  that  the  domicile  of  the  wife  follows 
that  of  the  husband,  and  they  contend  that,  as  Mr. 
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Reeseman  was  a  resident  of  Cass  county,  Mrs.  Reese- 
man  became  a  resident  of  that  county  also  upon  lier 
marriage,  and  that  thereby  she  lost  her  right  of  home- 
stead. Her  right  to  hold  the  homestead  does  not 
necessarily  depend  upon  the  place  of  her  residence. 
It  has  been  held  uniformly  and  many  times  by  this 
court  that  one  having  a  homestead  does  not  lose  it  by 
going  to  reside  elsewhere  temporarily  with  the  inten- 
tion of  returning  to  occupy  the  homestead  as  such. 
Of  the  many  cases  we  refer  to  Brads  haw  v.  Hurst,  57 
Iowa,  745  (11  N.  W.  Rep.  72),  and  the  following  more 
recent  cases:  Boot  v.  Brewster,  75  Iowa,  631  (36  N. 
W.  Rep.  649);  Jones  v,  Blumenstein,  11  Iowa,  361  (42 
N.  W.  Rep.  321);  In  re  Whited's  Estate,  87  Iowa,  513 
(58  N.  W.  Rep.  30);  Morgan  v.  Rountree,  88  Iowa,  249 
(55  N.  W.  Rep.  65).  Plaintiff  did  not  lose  her  home- 
stead right  by  reason  of  her  marriage,  nor  by  her 
removal  to  Cass  county,  if  that  removal  was  temporary, 
and  with  the  intention  of  returning  to  and  reoccupy- 
ing  the  homestead  as  such.  That  such  was  the 
intention  is  testified  to  by  both  Mr.  and  Mrs.  Reese- 
man,  and  is  fully  corroborated  by  the  circumstances. 
Thkt  such  was  the  intention  is  undisputed  in  the  evi- 
dence. We  think  the  decree  of  the  district  court  is  in 
accordance  with  the  law  and  the  facts,  and  it  is  there- 
fore affirmed. 
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AuoE  E.  Jordan,  Administratrix  of  the  Estate  of  H. 
C.  Jordan,  Deceased,  Appellant,  v.  J.  0.  Bunnell, 
Executor  of  the  Estate  of  James  H.  Jordan, 
Deceased. 

Settlement  of  Estate:  jurisdiction.  After  debts  and  costs  are  paid 
and  the  administrator  discharged,  the  jarisdiction  of  the  probate 
eonrt  is  exhausted.  It  cannot  reappoint  him  to  bring  snit  on  a 
claim  due  the  estate  because  the  administrator  has  no  right  to 
enforce  the  claim.  It  became  the  property  of  the  heirs  when  his 
Anal  report  was  approved. 

Appeal  from  Davis  District  Court. — Hon.  H.  C.  Trav- 
erse, Judge. 

Thursday,  December  12, 1895. 

On  April  5,  1894,  plaintiff  filed  an  account,  duly 
verified,  claiming  of  the  defendants  three  hundred  and 
sixty  dollars  for  nine  hundred  bushels  of  com  "from 
crop  of  1890,"  less  fifty-six  dollars  credited  for  money 
paid.  Defendant  answered  denying  any  indebtedness^ 
and  alleging  that  on  November  21,  1891,  plaintiff  had 
filed  her  final  report  and  petition  for  discharge;  that 
at  the  February  term,  1892,  said  report  was  approved, 
and  plaintiff  discharged,  as  shown  by  the  order  of  the 
court  set  out;  wherefore  he  avers  that  the  administra- 
tion of  the  affairs  of  said  estate  were  adjudicated  and 
forever  closed,  and  asks  that  this  proceeding  go  no 
further,  and  that  said  claim  be  dismissed.  Plaintiff, 
in  reply,  admits  that  she  filed  a  final  report,  and  was 
discharged,  as  alleged,  but  says  said  estate  was  not 
fully  settled,  for  that  this  claim  was  not  included,  and 
never  has  been  settled.  She  avers  that  on  March  14, 
1894,  "the  estate  of  said  H.  C.  Jordan  was  reopened, 
the  order  of  final  discharge  set  aside,  and  this  plaintiff 
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was  empowered  to  proceed  as  administratrix  of  said 
estate  upon  filing  a  new  bond  in  the  sum  of  |600/'  She 
alleges  that  she  filed  the  bond,  took  out  new  letters,  and 
in  all  respects  complied  with  the  law  and  order  of  the 
court.  Her  petition  and  the  order  of  the  court  thereon 
are  set  out  as  exhibits  to  the  reply.  Defendant 
demurred  to  the  reply  upon  grounde  in  substance  as 
follows:  That  the  facts  alleged  in  the  reply  are  no 
defense  to,  and  do  not  avoid,  the  defense  pleaded  in  the 
aflfllrmative  allegations  of  the  answer;  that  said  reply 
shows  that  long  prior  to  making  said  order  of  March 
14, 1894,  the  estate  of  H.  C.  Jordan,  deceased,  had  been 
fully  administered  upon,  adjudged  legally  closed,  and 
the  administratrix  discharged,  wherefore  the  court  had 
no  jurisdiction  to  make  said  order  of  March  14,  1895. 
This  demurrer  was  sustained,  and,  plaintiff  electing  to 
stand  upon  her  reply,  judgment  was  entered  against 
her,  from  which  she  appeals. — Affirmed. 

L.  E.  Goad  and  McElroy,  Roberts  &  Heindel  for 
appellant. 

Seneca  Cornell  and  Carruthers  &  Rominger '  for 
appellee. 

Given,  C.  J. — The  order  of  the  court  made  at  the 
February  term,  1892,  is  as  followsi:  "Now^  on  this  fifth 
day  of  the  term,  the  final  report  of  Alice  E.  Jordan, 
administratrix  of  said  estate,  coming  on  for  hearing, 
and  it  appearing  to  the  court  that  more  than  one  year 
has  passed  since  the  administratrix  gave  notice  of  her 
appointment,  that  all  claims  filed  and  allowed  against 
said  estate  have  been  paid,  and  that  notice  by  personal 
service  of  filing  of  this  report  has  been  given  to  the 
heirs  of  said  estate,  it  is  therefore  ordered  by  the 
court  that  the  said  report  be,  and  it  is,  approved,  and 
the  administratrix  be  discharged,  and  her  bondsmen 
released    from    further    liability."      The   petition    of 
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plaintiff  upon  which  the  order  of  March  14,  1894,  was 
made  is  in  substance  as  follows:  It  recites  that  she  is 
the  widow  of  H.  C.  Jordan,  deceased,  her  former 
appointment,  final  report,  and  discharge;  that  the 
estate  was  fully  settled,  except  this  claim,  which  was 
not  included  for  the  reason  that  it  was  believed  that 
because  of  the  relations  of  the  parties  interested  the 
claim  would  be  paid,  but  that,  because  of  the  death  of 
J.  n.  Jordan,  it  had  not  been  paid ;  that  three  hundred 
dollars  were  due  on  the  claim,  which  ought  to.be 
filed  and  collected,  and  praying  as  follows:  "And 
for  the  purpose  of  collecting  said  claim  petitioner  asks 
that  the  estate  of  said  H.  C.  Jordan  be  reopened,  and 
I)etitioner^s  final  report  filed  therein  be  set  aside,  and 
that  she  be  empowered  to  proceed  as  the  administra- 
trix of  said  estate  upon  filing  her  new  bond  in  the  sum 
to  be  fixed  by  the  court."  The  following  is  the  order 
of  court  made  March  14,  1894,  upon  said  petition:  "In 
the  matter  of  the  estate  of  H.  C.  Jordan,  Deceased. 
Mar(*h  term,  1894.  Now,  on  this  third  day  of  the  term 
comes  on  for  hearing  the  application  of  Alice  E. 
Jordan,  late  administratrix  of  the  above-named  estate, 
to  reopen  the  estate  aforesaid  for  the  purpose  of  filing 
and  collecting  a  claim  against  the  estate  of  J.  H. 
Jordan,  deceased,  and  the  cause  is  submitted  to  the 
court;  and,  the  court,  being  fully  advised  in  the  prem- 
ises, said  application  is  granted  as  prayed  for.  Bond 
of  administratrix  fixed  at  $600.00,  March  14,  1894." 

Appellant  correctly  states  the  question  raised  by 
the  demurrer  to  be  this:  "Had  the  court  jurisdiction 
to  make  the  order  reappointing  plaintiff  adminis- 
tratrix?" Appellant  contends  that  this  is  a  collateral 
attack  upon  said  order;  that  the  court  had  jurisdiction 
to  make  the  order,  and  therefore  it  cannot  be  attacked 
collaterally.  Appellee  says:  "We  here  and  now 
frankly  admit  that  if  the  court  retained  its  jurisdiction 
over  the  estate  after  makin^i:  the  order  at  Februarj^ 
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term,  1892,  then  the  order  made  in  March,  1894,  is 
valid  and  it  cannot  now  be  attacked  collaterally/' 
Appellee  insists  that  jurisdiction  ceased  when  the 
order  was  made  at  the  February  term,  1892,  approving 
plaintifi's  final  report,  and  discharging  her  and  her 
bondsmen.  Aijpellant  cites  many  authorities  to  show 
what  a  collateral  attack  i;-.,  and  that  this  is  such  an 
attack.  These  we  need  not  here  notice,  as  it  is  plain 
that  the  question  to  be  considered  is  whether  the  court 
had  jurisdiction  to  make  the  order  of  March  14,  1894. 
There  is  no  question  but  that  the  district  court  of  Davis 
county  had  jurisdiction  over  the  estate  of  11.  C.  Jordan, 
but  the  contention  is  whether  that  jurisdiction  did  not 
cease  and  terminate  upon  the  settlement  with  and  dis- 
charge of  plaintiff  and  her  bondsmen  in  1892. 

Appellant  contends,  and  properly  so,  that  admin- 
istration is  a  proceeding  in  rem  for  the  purpose  of 
administering  the  assets  as  between  creditors,  heirs, 
legatees,  and  the  surviving  spouse.  It  follows  that  if 
there  is  no  rem^ — no  assets, — there  is  no  jurisdiction. 
It  may  be  conceded  that  if,  after  what  was  supposed 
to  be  a  full  and  final  settlement,  and  after  an  order  dis- 
charging the  administrator,  other  assets  are  found  to 
be  administered  upon,  and  other  debts  to  be  paid,  the 
court  having  jurisdiction  of  the  estate  may  order 
further  administration,  ('rossfi)t  i\  McCrari/y  37  Iowa, 
684.  It  will  be  observed  that  in  this  case  all  debts 
against  the  estate,  and  all  costs  and  expenses  of  admin- 
istration were  paid  prior  to  plaintiff's*  discharge  in  1892, 
and  that  no  other  debts  have  been  found;  therefore 
there  are  no  creditors  to  be  protected  by  further  admin- 
istration. The  sole  purpose  of  further  administration 
is  the  collection  of  the  claim  in  suit,  and  it  is  said  that 
in  this  claim  we  have  the  rem  that  gives  jurisdiction 
to  order  further  administration.  This  brings  us  to 
inquire,  to  whom  does  this  claim  belong, — to  the  estate 
or  to  the  widow  and  her  heirs?  for  we  have  seen  that 
Vol.  9()  la— '22 
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there  is  no  right  of  creditors  to  intervene.  Phinny  v. 
Warren,  52  Iowa,  332  (1  N.  W.  Rep.  622,  3  N.  W.  Rep. 
157),  was  an  action  by  the  heirs  of  Joseph  P.  Phinny, 
deceased,  to  recover  upon  a  promissory  note  executed 
to  deceased,  brought  after  a  lapse  of  five  years  from  his 
death.  No  administration  was  had  upon  the  estate, 
and  this  court  held:  "As  no  administrator  can  now 
be  appointed,  it  appears  to  us  that  their  interest  is 
subject  to  nothing.  Whatever  obstacle,  then,  there 
might  have  been  at  one  time  to  their  maintaining  au 
action,  it  has  ceased  to  exist."  After  further  argu- 
ment upon  a  rehearing,  the  court,  adhering  to  the 
opinion,  says:  "During  such  statutory  period  it  may 
possibly  be  the  title  to  the  property  is  in  abeyance.  At 
its  expiration,  however,  the  title  thereto  vested  in  the 
heirs  at  law,  and  they  may  maintain  an  action 
thereon."  If  there  has  been  no  administration  the 
lapse  of  time  allowed  therefor  vests  the  assets  in  the 
heirs.  It  seems  clear  that  it  so  vests  when  full  admin- 
istration has  been  had.  In  Kelley  v,  Mann,  56  Iowa, 
625  (10  N.  W.  Rep.  211),  it  was  held  that  the  adminis^ 
trator  de  bonis  non  could  not  recover  upon  the  bond  of 
the  former  administrator  for  the  proceeds  of  life  insur- 
ance collected  by  her.  Such  proceeds  being  exempt 
from  the  debts  of  the  estate,  it  was  held  that  the  per- 
sons entitled  thereto,  and  not  the  administrator  de 
bonis  non,  could  maintain  an  action  upon  the  bond  of 
the  first  administrator  to  recover  the  same.  If  the  pro- 
ceeds of  life  insurance  vest  in  the  heirs  immediately 
because  exempt  from  liability  for  the  debts  of  the 
estate,  surely  other  assets  should  so  vest  when  it  is 
shown  by  the  final  report,  approved,  that  all  debts  are 
paid,  and  the  estate  fully  administered.  Stewart  v. 
Phenice,  65  Iowa,  476  (22  N.  W.  Rep.  630),  was  an 
action  upon  the  bond  of  a  former  administratrix  to 
recover  a  balance  in  lier  liands.    It  was  held  that,  as 
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the  former  administratrix  had  not  given  notice  to  cred- 
itors to  file  their  claims,  wherefore  it  could  not  be 
known  whether  there  were  debts  to  be  paid  or  not,  the 
plaintiff  could  maintain  the  action.  The  court, 
referring  to  Kelly  v,  Mami,  supray  says:  "If  there  were 
no  claims  against  the  estate  in  this  case,  it  would  be 
governed  by  the  same  principle.  The  heirs  would 
have  their  action  on  the  bonds  for  their  distributive 
shares  of  the  fund,  but  plaintiff  would  have  no  inter- 
est in  it."  It  seems  to  us  entirely  clear  that  by  the 
facts  disclosed  in  plaintiff's  reply  all  interest  in  this 
claim  vested  in  the  widow  and  heirs  of  H.  C.  Jordan, 
deceased,  upon  the  approval  of  said  final  report;  that 
there  were,  therefore,  no  assets  upon  which  to  order 
further  administration;  and  that  said  order  of  March 
14th,  was  made  without  jurisdiction.  The  demurrer 
was  properly  sustained,  and  the  judgment  is  therefore 
affirmed. 


State  of  Iowa  v.  August  Strohbbhn,  Appellant. 

Practiee  in  the  Supreme  Court:  abstract.  When  the  abstract  does 
not  assert  that  it  contaiDs  all  the  evidence,  the  sujfficiency  of  the 
evidence  and  whether  instructions  were  applicable  and  sufficiently 
full  cannot  be  determined  on  appeal,  though  the  certificate  of  the 
reporter  to  the  shorthand  report  and  the  biU  of  exceptions  were 
set  ont. 

Appeal  from  Scott  District  Court.  —Hon.  P.  B.  Wolfe, 

Judge. 

Thursday,  December  12,  1895. 

Defendant  was  indicted,  tried,  and  convicted  of 
the  crime  of  rape,  and  he  appeals. — Affirmed. 

Schmidt  <&  Vollmer  for  appellant. 

Milton  Bemley,  attorney  general,  for  the  state. 
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Deomer,  J. — There  is  no  statement  in  the  abstract 
that  we  have  all  the  evidence,  nor  does  it  purport  to 
contain  the  entire  record.  True,  we  have  a  copy  of  the 
certificate  of  the  shorthand  reporter,  and  of  the  bill  of 
exceptions  signed  by  the  judge,  but  they  are  not  suffi- 
cient. State  i\  Hoy  an,  81  Iowa,  747  (45  N.  W.  Rep. 
903);  State  v.  Da;/,  58  Iowa,  678  (12  N.  W.  Rep.  207); 
State  V.  French,  96  Iowa,  255;  (65  N.  W.  Rep.  166).  On 
the  first  page  of  the  abstract,  we  find  this  statement: 
"Agreed  Abstract  of  Record."  This  would  ordinarily 
be  sufficient,  in  the  absence  of  a  denial,  to  show  that 
the  abstract  was  agreed  to.  But  in  this  case  the 
abstract  does  not  purport  to  be  signed  by  anyone,  not 
even  by  the  attorneys  for  appellant;  and  the  attorney 
general,  in  effect,  denies  that  the  abstract  was  agreed 
to.  If  we  should  hold,  however,  that  it  is  an  agreed 
abstract,  we  cannot  give  it  any  more  extended  effect 
than  it  purports  on  its  face  to  have.  All  that  can 
properly  be  claimed  for  it  is  that  it  shows  that  certain 
witnesses'  testimony  was  taken  upon  the  trial  in  short- 
hand, and  that  afterwards  these  notes  wer'3  extended 
and  filed  in  court,  and  this  testimony  is  sot  forth  in 
the  abstract.  There  is  no  claim  anywhere  that  this 
was  all  the  testimony  introduced  upon  the  trial,  and 
no  agreement  to  this  effect,  even  if  it  be  conceded  that 
the  abstract  is  an  agreed  one.  The  principal  complaint 
lodged  against  the  verdict  is  that  it  is  not  supported 
by  the  evidence.  As  we  do  not  have  all  that  was  intro- 
duced in  the  court  below,  we  cannot  consider  this 
objection. 

II.  Certain  instructions  are  complained  of.  We 
have  examined  each  and  all  which  are  attacked  and 
find  that  they  contain  correct  statements  of  the  law. 
Whether  they  were  applicable  to  the  facts  proved,  or 
whether  the  court  erred  in  not  giving  more  elaborate 
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ones,  we  cannot  determine,  for  the  reasons  stated  in 
the  first  division  of  this  opinion.  For  the  reasons 
stated  the  judgment  is  affii^med. 


96    841 

104    090 


Matilda  Stern  v.  W.  S.  Sample,  et  al.,  Appellants. 

Practice  Supreme  Court:  oebtipioate.  This  court  will  not  pass  upon 
a  certificate  when  the  question  submitted  can  be  determined  only 
by  sifting  an  agreed  statement  of  facts  covering  three  pages 
of  the  abstract. 

Appeal  from  Keokuk  Superior  Court — Hon.  H.  Banks, 

Jr.,  Judge. 

Thursday,  December  12,  1895. 

Proceeding  by  garnishment,  and  a  judgment  from 
which  some  of  the  defendants  appealed. — Dismissed. 

Jas.  C.  Burk  for  appellants. 

/.  N.  Waggonner  for  appellee. 

Per  Curiam. — It  is  not  easy  to  understand  the 
precise  nature  of  this  proceeding.  The  amount  in  con- 
troversy is  less  than  one  hundred  dollars,  and  the  case 
is  before  us  on  the  certificate  of  the  trial  judge. 
According  to  appellants'  abstract,  it  was  submitted 
below  on  an  agreed  statement  of  facts.  The  following 
is  all  there  is  in  the  question  indicating  the  legal 
proposition  involved:  "Under  the  agreed  statement  of 
facts  filed  in  the  above-entitled  cause,  the  following 
question  is  involved,  upon  which  it  is  desirable  to  have 
the  opinion  of  the  supreme  court,  to- wit:  Under  the 
facts  as  agreed,  was  the  money  in  the  hands  of  Moses 
Stem,  agent  of  Matilda  Stern,  subject  to  garnishment 
as  the  property  of  W.  S.  Sample,  the  judgment  debtor 
in  the  case  of  the  Gate  Cifn  Co.  v.  W,  S,  Sample,  that 
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is  was  the  money  in  the  hands  of  said  Moses  Stern 
attachable  as  the  property  of  W.  S.  Sample?'^  There 
is  in  the  abstract  what  purports  to  be  an  agreed  state- 
ments of  facts.  It  consists  of  nearly  three  pages  of 
matter,  including  judgment  entries,  an  execution 
return,  a  garnishment  notice,  a  question  to,  and  an 
answer  of  a  garnishee;  an  assignment  of  a  judgment;  a 
claim  of  attorney's  lien,  and  some  other  matters;  and 
the  question  contemplates  that  we  are  to  go  to  the 
record  for  the  facts  to  complete  the  question.  This  we 
do  not  do.  The  question,  as  presented,  is  incomplete, 
and  it  is  for  us  to  sift  from  the  agreed  statement  the 
facts  on  which  our  answer  might  be  based;  and  hence 
it  becomes  our  question,  instead  of  one  by  the  district 
court.  We  have  no  right  to  frame  such  questions.  We 
have  held  that  we  will  not  look  to  the  record  to  see 
what  question  we  are  to  determine.  Cooker  Co.  v.  Olive, 
82  Iowa,  122  (47  N.  W.  Rep.  980).  By  this  it  is  not 
meant  that  a  petition  demurred  to,  must  be  set  out  in 
the  certificate,  in  order  to  present  a  question  on  the 
ruling;  but  the  facts,  as  a  basis  for  the  legal  propo- 
sition, must  be  stated,  and  not  leave  us  to  select  from 
a  mass  of  facts  what  we  may  consider  pertinent  to  the 
query.    The  appeal  will  stand  dismissed. 
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John    A.   White,    Appellant,    v.    The    Guaeanticip 
Abstract  Company,  et  al. 

Bill  of  Exeeptions:  nunc  pro  tunc  obdbb.  Under  Code,  2881,  which 
provides  that  the  bill  must  be  filed  daring  the  term  or  within 
such  time  thereafter  as  the  oourt  may  fix  and  that  time  shall  not 
extend  more  than  thirty  days  after  the  term  except  by  consent 
of  the  parties  or  order  of  the  Judge,  neither  court  nor  judge  can 
give  the  right  to  file  such  bill  after  the  time  allowed  by  order  of 
oourt  has  lapsed.  While  it  may  be  that  the  right  given  can  be 
extended  before  it  is  lost,  it  cannot  be  revived. 

Appeal  from  Union  District  Court. — Hon.  H.  M.  Townbb, 

Judge. 

Thursday,  Dbobmbbr  12,  1895. 

Action  for  the  wrongful  levy  of  an  attachment. 
The  court  directed  a  verdict  for  the  defendants,  and 
the  plaintiff  appealed.— ^l^r^^e?. 

Jos  G.  Bull  for  appellant. 

Maxwell  ik  Winter  and  Camp  &  Ickis  for  appellees. 

Granger,  J. — There  is  a  motion  by  appellees  to 
etrike  from  the  abstract  the  evidence  and  bill  of 
exceptions.  At  the  trial  of  the  cause  thirty  days  was 
allowed  to  appellant  in  which  to  settle  his  bill  of  excep- 
tions. The  thirty  days  expired  and  on  the  eighteenth 
day  of  October,  1894,  the  bill  of  exceptions  was  not 
settled  within  the  time.  October  24,  1894,  appellant 
filed  a  motion  for  leave  to  file  a  bill  of  exceptions, 
which  motion  was  supported  by  an  aflSdavit  to  the 
effect  that  the  bill  of  exceptions  was  prepared  October 
17, 1894,  and  submitted  to  the  opposite  attorneys,  who 
approved  the  same;  and  that  it  was  then  mailed  to  the 
jndge:,at  his  home,  for  his  signature;  and  that  the  bill 
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was  not  signed  because  of  the  absence  from  home  of 
the  judge;  that  the  defendant  and  his  attorney  then 
refused  to  stipulate  as  to  a  bill  of  exceptions.  On  the 
thirteenth  day  of  Xovember,  1894,  the  motion  for  leave 
to  file  a  bill  of  exceptions  was  sustained,  and  a  bill  of 
exceptions  authorized  to  be  filed  as  of  October  18th, 
and  it  was  so  filed.  The  fact  as  to  failure  to  file  within 
the  time  is  admitted  in  argument,  and  an  attempt  is 
made  to  sustain  the  record  as  made  in  the  abstract,  by 
the  showing  as  to  the  absence  of  the  judge;  the  refusal 
to  stipulate;  and  a  professional  statement  as  to  the 
absence  of  the  attorney  for  appellant  from  the  state, 
because  of  the  sickness,  death,  and  burial  of  .his 
daughter,  until  October  seventeenth,  the  day  on  which 
the  bill  of  exceptions  was  prepared  and  mailed  to  the 
judge  for  his  signature.  For  the  purpose  of  this 
motion  it  may  be  conceded  that  the  equitable  consid- 
erations are  all  favorable  to  the  appellant,  and  that 
his  attorney,  in  view  of  the  facts,  was  diligent.  Yet, 
under  the  express  language  of  the  law  (Code,  section 
2831),  providing  that  bills  of  exceptions  must  be  filed 
during  the  term,  "or  within  such  time  thereafter,  as 
the  court  may  fix,"  followed  by  the  words,  "but  in  no 
event  shall  the  time  extend  more  than  thirty  days 
beyond  the  expiration  of  the  term,  except  by  consent 
of  parties,  or  by  order  of  the  judge,"  these  considera- 
tions are  of  no  avail.  The  statute  gives  no  leeway  for 
the  exercise  of  discretion.  The  only  reliance  in  this 
case  is  the  order  of  the  court  making,  in  effect,  a  nunc 
pro  tunc  order,  after  the  right  to  file  the  bill  of  excep- 
tions was  lost  under  the  first  order.  In  Eosenhaum  v. 
Partch,  85  Iowa,  409  (52  N.  W.  Rep.  181),  where  the 
time  had  expired,  as  in  this  case,  and  an  order  was,  on 
motion,  obtained  "for  leave  and  time  to  file  the  bill" 
it  is  said:  "We  think  it  not  too  much  to  require  that, 
if  there  is  any  reason  for  extending  the  time  by  an 
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application  to  the  court  or  judge,  it  ought  to  be  dis- 
covered, and  the  order  asked  before  the  original  time 
expires.'^  In  that  case  the  bill  of  exceptions  was 
stricken  from  the  files.  The  holding  is  conclusive  of 
this  case.  It  will  be  well  to  si)ecifically  state  that 
when  the  time  for  filing  a  bill  of  exceptions,  as  fixed 
by  law,  the  consent  of  parties,  or  the  order  of  the  court 
or  judge  expires,  so  that  the  right  must  be  revived, 
rather  than  extended,  neither  the  court  nor  judge  has 
that  right.  While  either  may  possess  the  right,  by 
proper  order,  to  extend  or  continue  the  time  for  the 
exercise  of  such  right,  neither  has 'the  right,  when  it 
is  once  lost  to  restore  it.  i?ee,  upon  the  same  question, 
where  we  decline  to  consider  excuses  for  a  failure  to 
file  within  the  time.  Barber  i\  Scoff,  92  Iowa,  52  (60 
X.  W.  Rep.  497),  where  the*authorities  are  cited.  The 
motion  to  strilce  the  bill  of  exceptions  must  be  sus- 
tained. 

As  the  motion  on  which  the  court  directed  a 
verdict  for  the  defendant  is  based  on  the  evidence, 
which  is  not  in  the  record,  there  are  no  other  questions 
to  be  considered,  and  the  judgment  will  stand 
<iffirmed. 
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♦Sa  iS         State  of  Iowa  v.  Frank  Kowolski  and  John  Abduser, 
^  Appellants. 


96 

nao 


Highways:  stbam  engines.    Acts  Twenty-foarth  General  Assembly 

1  chapter  68,  provide  that  a  person  iu  charge  of  an  engine  propelled 
along  the  highway  by  steam  must  stop  it  when  within  one  han- 

2  dred  yards  of  teams  traveling  on  the  highway,  until  the  teams 
pass;  also  that  a  man  shall  be  kept  in  front  to  assist  in  controlling 

7  passing  horses.     Held: 

a.    An  indictment  is  not  bad  for  daplicity  because  it  charges  a 
failure  to  stop  and  to  keep  a  man  in  front. 

8  b.    The  statute  requires  the  stop  whether  the  teams  are  meet- 

ing the  engine  or  being  driven  in  the  same  direction  in 
which  the  engine  is  going. 

6  o.  It  is  no  defense  that  a  man  was  kept  on  the  look-out  in  a 
manner  differing  from  the  statutory  requirements  though 
the  method  adopted  may  have  been  an  equally  effective 
safeguard. 

4  d.  It  is  no  defense  that  no  stop  was  made  in  order  to  avoid  the 
sinking  of  the  engine  in  the  road,  when  this  danger  was  due 
to  the  fact  that  an  attempt  was  made  to  avoid  crossing  a 
culvert  in  the  manner  prescribed  by  law. 

Initmetlon:    construed.    A  charge  that  an  omission  to  stop  is  nol 
6    Justified  unless  to  stop  was  dangerous  to  life  and  limb,  is  equiv- 
alent to  stating  that  the  failure  was  excusable  if  circumstances 
would  lead  an  ordinarily  prudent  man  to  believe  it  would  be 
dangerous  to  stop.  See  note  to  Com.  v.  Allen  (Pa.)  16  L.  R.  A.  148. 

Appeal  from  Delaware  District  Court. — ^Hon.  J.  J.  Tol- 

LBRTON,   Judge. 

Thursday,  Deoekbkb  12, 1895. 

Indictment  for  propelling  a  steam  engine  on  the 
highway  without  having  a  competent  man  in  front, 
and  in  not  stopping  said  engine  as  by  law  required. 
Verdict  of  guilty  and  judgment  thereon.  The  defend- 
ants appealed. — Affirmed, 
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Welch  &  Welch  for  appellants. 

Milton  Remleyy  attorney  general,  and   Jesse  A. 
Miller  for  the  state. 

Granger,  J. — The  following  is  the  charging  part 

of  the  indictment:     "For  said  defendants  did,  on  or 

about  September  3,  1894,  in  South  Fork  town- 

1  ship,  said  county,  drive  or  cause  to  be  driven, 
a  »team  engine,  being  propelled  by  steam,  on 

and  over  the  public  highway,  and  did  not  have  a  com- 
I)etent  man  in  front  of  said  engine,  to  assist  persons 
passing  the  same  to  control  their  horses  or  animals, 
and  did  not  stop  said  engine  when  one  hundred  yards 
distant  from  persons  going  on  said  highway  with 
horses  or  other  animals,  until  the  same  had  passed, 
and  failed  to  render  any  assistance  to  any  one  passing 
on  the  public  highway,  contrary  to  the  statute,"  etc. 
The  cause  of  the  complaint,  as  shown  by  the  evidence, 
is  that,  while  defendants  were  moving  their  engine 
and  thresher  along  the  highway,  the  thresher  being 
about  one  hundred  feet  behind  the  engine,  a  Mrs.  Will- 
iamson, with  her  little  girl,  and  another  lady,  driving 
a  horse,  came  up  and  passed  the  thresher,  and  as  they 
approached  the  engine  it  turned  out  of  the  track,  as 
they  supposed  to  let  them  pass,  and  as  they  were 
opposite  the  engine  the  horse  took  fright  and  ran 
away.  The  indictment  is  founded  on  the  following 
provisions  of  chapter  68,  Acts  of  the  Twenty-fourth 
General  Assembly:    "That  it  shall  be  the  duty 

2  of  persons  in  charge  of  any  steam  engine,  being 
propelled   upon    the    highways    of   this    state, 

wholly,  or  in  part  by  steam  power,  to  stop  said  engine 
whenever  it  is  one  hundred  yards  distant  from  any 
person  or  persons  going  on  said  highway  with  horses 
or  other  animals,  until  said  horses  or  other  animals 
shall  have  passed,  and  sooner,  in  case  said  liorses  or 
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otlier  animals  bocomo  frightened  before  arriving  at 
sjid  distance.  The  owner  or  driver  of  said  engine 
shall  also  keejj  a  competent  man  not  less  than  fifty  nor 
more  than  one  hundred  yards  in  front  of  said  engine, 
to  assist  in  controlling  any  horses  or  other  animals 
being  driven  or  used  on  said  highway,  until  said  horses 
or  other  animals  shall  have  passed  by  said  engine, 
and  it  shall  be  the  duty  of  said  man  to  use  all  reason- 
able care  and  diligence  to  prevent  the  occurrence  of 
anj^  accidents  which  might  result  in  case  said  horses 
or  other  animals  become  frightened  at  said  steam 
engine.  ♦  ♦  ♦  Any  owner  of  a  steam  engine,  who 
by  himself,  agent  or  employe  shall  violate  any  of  the 
provisions  of  this  act  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof,  for  each 
offense  shall  be  fined,"  etc. 

I.  We  will  have  disposed  of  the  most  important 
branch  of  this  case  by  considering  a  claim  of  appel- 
lants that  there  can  be  no  conviction  for  the  reason 
that  the  statute  requiring  the  engine  to  be  stopped, 
and  a  competent  man  to  be  kept  in  front  of  the  engine, 
has  no  application  to  a  case  w^here  persons  with  horses 

are  approaching  the  engine  from  the  rear.  The 
3  claim  is  based  on  such  thoughts  as  that  it  could 

not  have  been  contemplated  that  an  engine 
should  be  stopped  when  horses  approaching  from  the 
rear  were  one  hundred  yards  distant,  because  it  could 
not  be  assumed  that  they  would  attempt  to  pass;  also, 
that  where  teams  were  traveling  in  the  same  direction 
and  ahead  of  tlie  engine,  because  it  would  not  be 
assumed  that  the  engine  would  overtake  and  pass  the 
team,  but  it  is  said  to  apply  to  cases  in  which  persons 
Avith  teams  are  traveling  in  the  opposite  direction,  so  as 
to  meet  the  engine,  for  then  the  purpose  of  having  the 
man  in  front,  and  of  stopping  the  engine,  is  manifest. 
It  is  said  that  the  man  in  front  could  not  be  of  use  to 
a  team  approaching  from  the  rear,  and  many  plausible 
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thoughts  are  suggested  to  supi>ort  appellant's  conteu 
tion.  It  will  be  well  to  first  look  to  the  evil  that  the 
statute  was  designed  to  correct.  The  steam  engine,  od 
the  public  higliway,  when  the  act  in  question  was 
passed,  was  of  recent  date.  Its  unusual  appearance, 
and  the  noise  incident  to  its  locomotion,  made  its 
movements  on  the  highway  dangerous  to  persons  trav- 
eling with  teams,  and  the  legislative  purpose  was  to 
prevent  accidents  likely  to  occur  without  such  legis- 
lation. While  it  might  be  said  that  perstfis  traveling 
in  the  opposite  direction  would  more  necessarily  come 
in  contact  with  such  an  engine  than  those  going  in  the 
same  direction,  either  in  front  or  rear,  it  is  not  to  be 
correctly  said  that  the  latter  is  not  liable  for  such 
contact,  for  it  is  a  matter  of  common  observation 
that  teams  going  on  the  highway,  in  the  same  direc- 
tion, pass  and  repass  as  the  purpose  or  pleasure  of  the 
persons  in  charge  may  require.  We  have  no  reason  for 
assuming  that  a  different  custom,  either  from  choice 
or  necessity,  obtains  as  to  teams  and  the  engine.  The 
facts  that  control  the  speed  of  teams  on  the  highway 
are  so  varied  that  uniformity  in  that  respect  is  not 
contemplated,  and  nothing  in  the  law  seems  designed 
to  place  restrictions  thereon.  We  are  not  prepared  to 
say  that  the  legislature  had  in  view  security  for  per- 
sons or  teams  traveling  in  any  particular  direction, 
but  rather  that  it  designed  the  law  to  operate  favor- 
ably as  to  all.  It  may  be  necessary  for  a  team  in  the 
rear  of  an  engine  to  pass  it,  and  it  may  also  be  neces- 
sary for  an  engine  to  pass  a  team  going  in  the  same 
direction.  These  necessities  may  arise  from  many 
causes,  and  we  think  the  law  was  designed  to  operate 
in  all  such  cases.  It  is  true  that,  if  an  engine  is  to 
pass  a  team,  it  cannot  do  so  if  standing;  but  whether 
or  not  it  should  stop,  and  by  the  aid  of  the  man  in 
advance,  take  steps  for  the  safety  of  the  team,  we  need 
not  determine.     The  question  is  not  before  us.     The 


Digitized  by  VjOOQIC 


350  State  of  Iowa  v.  Kowolski.  [96  Iowa 

law  should  not  be  too  literally  construed.  It  will  not 
bear  the  construction  that  the  man  required  to  be  in 
advance  ehall  at  all  times  be  there.  The  requirement 
that  he  shall  assist  in  controlling  animals  until  they 
have  passed  the  engine  clearly  indicates  his  duty  on 
the  approach  of  teams,  and  we  think  it  immaterial 
from  which  way  the  team  approaches.  If  the  engine 
stops  because  of  a  team  to  pass  from  the  rear,  he  is 
not  required  to  remain  in  front,  but  to  use  reasonable 
diligence  to  prevent  the  occurrence  of  accidents,  just 
as  he  would  if  the  team  approached  from  the  front. 
The  law  requires  the  engine  to  be  stopped  "whenever 
it  is  one  hundred  yards  distant  from  any  person  or 
persons  going  on  said  highway  with  horses  or  other 
animals."  This  language,  in  itself,  is  as  applicable  to 
I>ersons  going  one  way  as  the  other.  The  fact  that 
teams  going  in  the  opposite  direction  are  more  likely 
to  pass  the  engine  probably  led  to  the  provision  that 
the  man  should  be  in  advance;  but  nothing  in  the 
language  fixing  his  location  when  not  assisting  with 
teams  should  be  construed  to  the  prejudice  of  teams 
actually  passing  or  to  pass,  and  needing  such  assist- 
ance. The  object  of  the  statute  was  to  make  safe  the 
passing  of  teams.  It  was  intended  that  the  man  in 
advance  should  be  on  the  lookout,  and  the  more  avail- 
able position  was  thought  to  be  in  front.  His  position 
when  no  team  or  animal  requires  his  assistance  in  pass- 
ing is  as  fixed  by  the  statute.  When  a  team  is  discov- 
ered, the  purpose  of  the  statute  as  to  the  place  where 
he  shall  be  is  answered,  and  a  duty  follows  that  has  no 
reference  to  the  place  from  which  he  is  to  observe  the 
approach  of  teams,  and  his  place  then  is  wherever  it 
is  necessary  to  render  the  assistance.  Our  conclusion 
is  that,  as  to  all  teams  that  are  to  pass  the  engine,  the 
law  as  to  the  stopping  of  the  engine  and  the  keeping 
of  a  man  in  front  is  alike  applicable.  If,  with  the  pre- 
cautions provided  by  the  law,  a  team  coming  from 
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either  direction  cannot  be  discovered,  so  as  to  stop  the 
engine,  another  question  might  be  presented.  But  the 
duty  of  keeping  the  man  on  the  lookout  is  imperative, 
and  its  disregard  is  a  violation  of  the  law. 

II.  The  defendant  Kowolski  was  a  witness,  and 
after  stating  that  he  turned  aside  with  the  engine  to 
avoid  a  culvert  in  the  highway,  and  that  he  was  cross- 
ing the  lowest  pla<?e,  where  the  water  runs,  when  the 
buggy  passed,  he  said:  "I  did  stop,  but  as  soon  as  I 
stopped  it  was  soft,  and  the  side  where  it  was  soft 
kept  going  down.  The  engine  was  sinking  or  giving 
way.  Then  I  started  up  and  pulled  out."  He  was 
then  asked,  "Could  you  have  stopped  there,  in  your 
judgment?"  The  court  excluded  the  question  as  lead- 
ing. Without  a  further  question,  the  witness  then 
said,  "It  settled  on  one  side  more  than  on  the  other." 
He  was  then  asked,  "State  what  effect,  if  any,  that 
the  settling  would  have  on  the  engine."  The  question 
was  excluded  as  leading.  The  latter  question  is  far 
from  leading,  and  the  first  is  not  objectionably  so. 
But  there  is  no  prejudice,  for  it  conclusively  appears 
that  the  engine  was  stopped,  and  then  started  because 
it  was  sinking.  The  purpose  of  the  witness  was  to 
show  that  it  could  not  be  stopped,  because,  if  stopped, 

it  would  sink  into  the  mud.  It  appears  that 
4  the  engine  was  turned  aside  to  this  wet  place 

to  go  around  a  culvert.  The  law  makes  a  spe- 
cific provision  as  to  crossing  culverts  with  sucli 
engines,  and  it  seems  that  the  defendant  left  the 
traveled  track,  and  sought  to  pass  the  culvert  through 
this  wet  place.  We  do  not  think  the  defendant  could 
excuse  a  failure  to  observe  the  requirements  of  the 
law  in  that  way,  even  if  such  danger  could,  in  any 
event,  be  a  valid  excuse. 

III.  The  court  refused  to  permit  the  defendants 
to  show  by  evidence  that  a  Mr.  Shane  was  kept  on  the 
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lookout,  but  in  a  different  way  from  tliat  prescribed 
by  law.    In  this  the  court  was  right.    Tho  law 

5  fixes  the  conditions  on  which  these  engines  may 
be  propelled  on  the   highway.     Even   thougli 

another  w^ay  may  be,  in  practice,  just  as  good,  still  it 
is  not  a  conformity  with  the  law,  and  will  not  invoke 
its  protection. 

IV.  The  court  said  to  the  jury  that  a  person 
operating  such  an  engine  on  the  highway  must  stop  it 
for  the  passage  of  teams  passing  either  way,  unless  to 
stop  would  be  dangerous  to  life  or  limb.  Appellant's 
criticism  of  the  instruction  is  that  it  should  have  stated 
that,  if  the  circumstances  were  such  as  to  lead  an  ordi- 
narily careful  and  prudent  man  to  believe  that   it 

would  be  dangerous  to  life  or  limb,  it  should 

6  excuse  the  failure  to  stop.     It  will  be  noticed 
that  the  instruction  does  not  hold  to  a  rule  that, 

to  excuse  a  failure  to  stop,  the  circumstances  must  be 
such  that  to  stop  would  actually  result  in  a  loss  of  life 
or  limb,  but  only  that  there  must  be  danger  of  such  a 
result.  We  think  this  means  only  that  tlie  situation 
must  be  such  that  such  a  result  would  reasonably  be 
apprehended.  It  cannot  well  be  said  but  that  one  may 
be  in  danger  of  being  injured,  without  actual  injury. 
We  think  tlie  criticism  is  without  merit,  and  we  may 
say  it  is  doubtful  if  the  legal  effect  of  the  language 
suggested  by  appellants  would  be  different  from  that 
given. 

V.  It  will  be  seen  that  the  information  charges 
the  offense  as  having  been  committed  by  a  failure  to 
have  a  man  in  front  of  the  engine,  and  also  in  failing 

to  stop.     Because  of  this  it  is  said  that  the 

7  information    is    bad    for    duplicity, — that    it 
charges  two  offenses.    The  information  is  laid 

under  section  1  of  the  act  above  quoted.  Section  4 
jirovides:  "Any  owner  of  a  steam  engine  who  by  him- 
self, agent  or  employe  shall  violate  any  of  the  provisions 
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of  this  act  shall  be  deemed  guilty  of  a  misdemeanor," 
etc.  Section  2  provides  how  bridges  and  culverts  shall 
be  crossed.  Section  3  provides  that  the  whistle  shall 
not  be  blown  on  the  highway.  We  understand  the  word 
"provisions,"  as  used  in  the  fourth  section,  to  refer  to 
the  different  sections, — the  first  providing  how  the 
engine  shall  be  operated  along  the  highway,  the 
second  how  bridges  and  highways  may  be  crossed,  and 
the  third  that  the  whistle  shall  not  be  blown.  Now, 
the  provision  as  to  how  the  engine  must  be  operated 
on  the  highway  may  be  violated  in  either  or  both  of 
the  ways  specified;  but,  if  the  failure  to  post  the  man 
and  stop  the  engine  are  simultaneous,  they  relate  to 
the  one  act  of  operating  the  engine,  and  although 
either  neglect  would  make  the  offense  complete,  they 
are  only  different  ways  of  committing  the  same 
offense.  The  case  of  State  v.  Meyers^  10-  Iowa,  448, 
fully  sustains  this  view.  Of  the  information  in  this 
case  it  may  be  said,  as  of  the  indictment  in  that  case, 
that  it  "described  only  one  offense  in  fact,  the  guilt  ol 
which  might  be  incurred  in  either  method  specified." 
Some  other  questions  have  been  referred  to  in  argu 
ment,  but  our  considerations  are  conclusive  of  all,  and 
the  judgment  is  affirmed. 
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I^J^,         The  Exchange  Bank,  Appellant,  v;  Richabd  E.  Pot- 

I  06    3541 

'^14    3411  «_     ^       .,  «        . 

j  gg  ^  Praotioe  Sapreme  Court:  assignmbnt  of  ebrobs.    An  appeal  from  a 

,119  818  1    judgment  sustaining  a  demurrer  to  a  petition  in  equity  cannot  be 

^^   354.  tried  de  novo  and  must  be  decided  upon  assignments. 

Waiv£B.  Rule  Supreme  Court,  51,  requires  assignments  to  be  served 
when  the  abstract  is  filed,  and  Code,  8188,  allows  the  serving  and 
filing  of  the  same  till  ten  days  before  the  trial  term.  Held,  a 
2  failure  to  assign  errors  at  all  is  not  waived  because  appellee 
fails  to  object  to  the  absence  of  an  assignment  when  the  abstract 
is  served  upon  him  more  than  ten  days  before  the  trial  term. 

Appeal  from  Davis  District  Court.— Ron.  H.  C.  Trav- 
erse, Judge. 

Thursday,  December  12, 1895. 

Appellants^  abstract  shows  that  on  August  16, 
1894,  plaintiflE  filed  a  petition  alleging,  in  substance, 
as  follows:  That  about  September,  1886,  Banks  M. 
Winton  died  intestate,  leaving  Nellie  M.  Winton,  his 
widow,  and  Charles,  Jessie,  and  Ralph  Winton, 
minors,  his  only  children,  surviving  him.  That  he 
died  seized  of  a  certain  forty-acre  tr^ct  of  land,  occu- 
pied as  a  homestead,  and  an  undivided  five-ninths 
interest  in  two  other  forty-acre  tracts,  cornering  with 
each  other,  and  with  said  homestead  forty.  He  left 
personal  property  equal  to  the  ordinary  exemptions 
to  a  widow.  There  was  no  administration  on  the 
estate.  The  widow  voluntarily  paid  all  the  debts,  and 
continued  to  occupy  said  homestead  and  to  cultivate 
the  other  two  forties  in  connection  therewith,  up  to 
the  time  of  her  death.  About  one  year  after  the  death 
of  Winton,  the  widow  married  the  defendant  Richard 
E.  Pottorfe,  who  thereafter  lived  with  her  on  said 
land,  up  to  the  time  of  her  death.  Two  children,  the 
defendants  I^la  and  Myrtle  Pottorfe,  are  the  fruits  of 


Digitized  by  VjOOQIC 


Dec  1896]  Exohakgb  Bake  v.  Pottoefe.  355 

said  marriage.  About  November,  1888,  the  widow  and 
her  husband,  Richard  E.  Pottorfe,  joined  in  a 
mortgage  to  Amos  Steckle,  trustee,  on  the  undi- 
vided one-third  of  the  estate  in  said  land  of 
which  Banks  M.  Winton  died  seized,  to  secure 
a  loan  of  two  hundred  dollars  in  money.  This 
action  is  to  establish  and  foreclose  said  mortgage 
against  the  widow's  one-third  in  said  real  estate.  In 
May,  1892,  Mrs.  Pottorfe  died  testate,  leaving  Richard 
E.  Pottorfe  and  all  of  her  said  children  surviving  her. 
In  her  will  she  bequeathed  to  her  said  five  children 
^*my  interest  in  the  Winton  farm  and  pastures,  and  all 
my  real  estate  equally  between  them."  It  is  alleged 
that  said  widow  at  all  times  claimed  a  distributive 
share  in  said  real  estate,  but  did  not  have  it  set  apart, 
as  it  would  have  reduced  her  ability  to  support  her 
family,  and  that  she  never  elected  to  take  a  life  estate 
or  mere  homestead  interest  in  said  property.  Lola  and 
Myrtle  Pottorfe,  by  their  guardian  ad  litem,  filed  a 
cross  petition,  claiming  an  interest,  as  heirs  of  their 
mother,  in  her  distributive  share  in  said  land.  The 
defendants,  the  Winton  minors,  by  their  guardian  ad 
litem,  demurred  to  the  plaintiff's  petition  on  the 
ground  that  it  shows  that  Mrs.  Pottorfe  elected  to  take 
and  accepted  a  homestead  interest  in  said  land  in  place 
of  a  distributive  share,  and  that  all  interest  that  she 
had  therein,  and  all  liens  of  the  plaintiff  thereon, 
terminated  at  the  death  of  Mrs.  Pottorfe;  also,  that 
said  petition  shows  that  the  defendants  Richard,  Lola, 
and  Myrtle  Pottorfe  have  no  interest  in  said  land.  Said 
defendants  Wintons  also  filed  a  separate  demurrer  to 
said  cross  petition  ujyon  the  same  grounds.  These 
demurrers  were  sustained,  and  judgment  entered  dis- 
missing plaintiff's  petition  and  said  cross  petition,  and 
against  plaintiff  for  coste,  to  all  of  which  plaintiff  and 
said  Pottorfe  minors  excepted,  and  from  which  they 
appeal. 
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Amos  Steckle  for  plaintiff  appellant. 

F.  W.  EichelbergeVj  guardian  ad  litem^  for  Pottorfe 
minors  appellants. 

Carruthers  dt  Boniinger  and  Scarborough  &  Sharp 
for  appellees. 

Given,  C.  J.— On  May  13,  1895,  appellees  filed  a 
motion  to  dismiss  this  appeal  for  the  reason  that 
appellants  had  not  made,  served,  or  filed  any  assign- 
ment of  errors.  Section  4,  article  5,  of  the  constitution, 
invests  this  court  with  appellate  jurisdiction  in  cases 
in  chancery,  and  constitutes  it  a  court  for  the  correc- 
tion of  errors  at  law.  Section  2742  of  the  Code  pro- 
vides that  in  equitable  actions,  wherein  issues  of 
fact  are  joined,  the  evidence  shall  be  taken  in  writing, 
be  made  part  of  the  record,  "and  go  on  appeal  to  the 
supreme  court,  which  shall  try  the  cause  anew." 
1  It  is  certainly  clear  that  it  is  only  in  equity 

cases,  wherein  issues  of  fact  are  joined,  and  evi- 
dence taken  upon  those  issues,  that  this  court  can 
try  the  case  anew,  and  that  in  all  other  cases  appeals 
are  allowed  for  the  correction  of  errors  at  law  only, 
whether  the  case  be  at  law  or  in  equity.  In  cases 
triable  anew,  neither  exceptions  nor  assignments  of 
errors  are  required,  as  this  court  considers  the  case 
without  regard  to  the  rulings  of  the  lower  court.  It 
is  not  questioned  but  on  appeals  for  the  correction  of 
errors  at  law  this  court  will  only  consider  such  rulings 
of  the  trial  court  as  were  excepted  to,  and  are  spe- 
cifically assigned  as  error  and  argued.  Nor  is  it 
questioned  but  that  in  such  cases  the  appeal  may  bo 
dismissed  for  a  failure  to'  serve  and  file  an  assignment 
of  errors  ten  days  before  the  first  day  of  the  trial  term. 
Code,  section  3183.  The  contention  is  whether  this 
case  is  before  us  for  trial  anew.    We  have  seen  that  no 
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issue  of  fact  was  joined,  and  no  evidence  taken.  The 
appeal  is  from  rulings  upon  demurrers,  presenting  the 
question  whether  in  law  the  matters  alleged  show  an 
election  on  the  part  of  Mrs.  Pottorfe  to  take  a  home- 
stead interest,  instead  of  a  distributive  share.  In  Pow- 
ers V.  O'Brien  Co.,  54  Iowa,  501  (6  N.  W.  Eep.  720),  this 
court  said,  "Exceptions  should  be  taken  and  errors 
assigned  whenever  a  party  in  an  equity  case  stands 
ui)on  the  ruling  upon  a  motion  or  demurrer,  and 
appeals  therefrom."  See,  also,  Patterson  v.  Jack,  59 
Iowa,  632  (13  N.  W.  Rep.  724).  Appellants  cite  and 
rely  upon  Early  v.  Burt,  68  Iowa,  717  (28  N.  W.  Rep. 
35),  which  was  an  action  in  equity  to  foreclose  a 
mechanic's  lien,  and  in  which  judgment  had  been 
entered  for  plaintiff  on  the  pleadings.  The  court  says: 
"There  is  no  assignment  of  error  which  raises  the 
question  as  to  the  correctness  of  the  judgment  entered 
by  the  circuit  court.  But  we  do  not  think  such  assign- 
ment is  necessary.  The  cause  is  an  equitable  action, 
aud  the  appeal  is  from  the  judgment  rendered  by  the 
circuit  court.  The  judgment  was  entered  on  the 
admissions  and  allegations  of  the  pleadings,  and  the 
cause  is  here  triable  de  novo  on  those  allegations  and 
admissions.  The  cause  is  not  within  the  rule  estab- 
lished in  Powers  v.  O'Brien  Co.,  54  Iowa,  501  (6  N.  W. 
Rep.  720),  that  when  a  party  in  an  equitable  action 
stands  upon  the  ruling  on  a  motion  or  demurrer,  in 
order  to  have  a  review  of  the  ruling  in  this  court, 
exceptions  must  be  taken,  and  error  assigned  thereon." 
Admissions  by  a  demurrer  are  for  the  purposes 
of  the  demurrer  only,  and  never  take  the  place  of 
evidence,  but  admissions  in  a  pleading  are  evidence  of 
the  facts  admitted.  The  Case  of  Early  recognizes 
the  distinction  between  the  cases,  and  affirms  the  rule 
announced  in  Powers'  Case,  This  case  is  not  before  us 
for  trial  anew,  but  only  for  corrections  of  errors  at 


Digitized  by  VjOOQ IC 


358  Exchange  Bank  v.  Pottorfe.  [96  Iowa 

law,    and,    under   the   well-recognized    practice,    an 
assignment  of  errors  should  have  been  served  and  filed. 

Appellants  insist  that,  under  the  facts  touching 
the  proceedings  in  this  court,  appellees  should  be 
held  to  have  waived  an  assignment  of  errors.  The 
facts  relied  upon  are  these:  Appellants'  abstract, 
without  any  assignment  of  errors,  was  filed  Septem- 
ber 15,  and  its  argument  October  10,  1894.  Appellees- 
argument  was  filed  April  23,  and  this  motion  to  dismiss 
the  appeal  May  13,  1895.  The  May  term,  1895,  com- 
mencing May  fourteenth,  was  the  trial  term, 
2  and  this  case  was  assigned  for  hearing  on  that 

day.  Under  section  53  of  the  rules  of  this  couii 
appellees  were  required  to  serve  their  argument 
"at  least  ten  days  before  the  hearing,'^  that  is, 
before  May  fourth.  Under  section  3183  of  the  Code, 
appellants  had  until  "10  days  before  the  first  day  of 
the  trial  term"  in  which  to  file  and  serve  an  assign- 
ment of  errors,  which  was  until  May  4,  1895.  Section 
51  of  said  rules  provides  that,  "in  all  cases  where  an 
assignment  of  errors  is  necessary,  the  same  should  be 
served  upon  the  opposite  party  or  counsel  at  the  time 
the  abstract  is  filed."  This  rule  does  not,  in  view  of 
the  provisions  of  said  section  3183,  and  could  not, 
unqualifiedly,  require  assignments  of  error  to  be  served 
and  filed  with  the  abstract.  It  only  provides  that  it 
"should  be,"  and  specifies  consequences  which  the 
court  may,  in  its  discretion,  impose  for  failure  to  do 
so.  It  surely  cannot  be  said  that  this  rule  deprives 
appellant  of  the  right  given  in  said  section  3183  to  * 
file  their  assignment  of  errors  at  any  time  prior  to  ten 
days  preceding  the  first  day  of  the  trial  term.  While 
appellees  might  have  made  their  motion  under  section 
51,  they  were  not  required  to  anticipate  that  appellant 
would  not  file  an  assignment  of  errors  within  the  time 
allowed  in  said  section  3183.  We  do  not  think  they 
should  be  held  to  have  waived  an  assignment  of  errors 
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by  not  objecting  because  of  the  absence  thereof  prior  to 
May  fourth, — ^the  time  to  which  appellant  had  a  right 
to  file  the  same.  Appellant  cites  Andrews  v.  Burdick, 
62  Iowa,  714  (16  N.  W.  Rep.  275),  in  which  the  appellee 
was  held  to  have  waived  an  assignment  of  errors.  That 
case  was  in  equity  to  enforce  a  mechanic's  lien,  and 
the  appeal  was  based  upon  a  certificate  of  the  trial 
judge  of  certain  questions  of  law.  The  case  was  fully 
argued  on  the  questions  certified,  and  appellee,  after 
discussing  the  points  presented  by  appellant,  at  the 
close  of  the  argument,  made  the  objection  that  no 
assignment  of  errors  had  been  made.  The  court  held 
that  appellee  ought  to  be  regarded  as  having  waived 
an  assignment  of  errors.  It  does  not  appear  whether 
appellee's  argument,  in  which  the  objection  was  made, 
was  served  and  filed  before  or  after  the  expiration  of 
the  time  for  filing  an  assignment  of  errors.  That 
appeal  being  upon  certificate,  wherein  the  questions 
of  law  to  be  determined  were  as  specifically  pointed 
out  as  could  be  in  an  assignment  of  errors,  there  was 
surely  less,  if  any,  need  for  an  assignment  than  in  other 
cases,  and  this  fact  had  much  to  do  with  the  conclusion 
that  appellees  had  waived  the  assignment,— a  reason 
that  does  not  apply  in  this  case.  True,  the  court  says 
in  that  case  that  it  does  not  decide  "whether  an  assign- 
ment of  errors  is  necessary  in  chancery  cases,  wherein 
questions  are  certified  under  Code,  section  3173;"  yet 
it  is  clear  that  the  fact  that  an  assignment  of  errors 
would  serve  but  little,  if  any,  purpose  on  such  an 
appeal  had  much  to  do  with  the  conclusion  announced. 
For  the  reasons  already  stated,  we  are  of  the  opinion 
that  an  assignment  of  errors  should  have  been  made 
in  this  case,  that  the  making  of  such  an  assignment 
was  not  waived,  and  that,  therefore,  the  motion  of  the 
appellees  to  dismiss  the  appeal  must  be  sustained. — 
Dismissed, 
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Geobgb  B.  Wright  and  M.  J.  Weight  v.  The  Farm- 
ers MuTUAi  Live-Stock  Insurance  Association, 
Appellant. 

CtnstraetUn:  iNSuaANOB.    An  insurer,  in  settlement  of  a  loss,  afipreed 
in  writin|;r  to  pay  insured  three  hundred  dollars,  it  being  further 

1  agreed  that  the  insured  should  promote  the  interests  of  the  com- 
pany to  the  best  of  his  ability.  Held,  this  writing  is  complete  and 
the  articles  and  by-laws  of  the  insurer  and  application  of  the 
insured  cannot  be  used  to  construe  it  into  an  agreement  that  an 
assessment  lor  three  hundred  dollars  should  be  made. 

Ratifioation.    If  such  agreement  was  unauthorized,  the  fact  that 
8    the  association  kept  it,  paid  upon  it,  and  did  not  disavow  it  till 
action  was  brought  upon  it,  ratifies  it. 

Eyidbnob.    Articles  and  by-laws  are  not  admissible  without  identi- 

2  fication. 

Pbactigb.    Where  testimony  for  defendant  is  received  subject  to 
2    objection  and  there  is  judgment  for  plaintiff,  it  will  be  presumed 
on  appeal  that  such  evidence  was  not  considered. 

Appeal  from  Lticas  Disfrict  Coiui, — Hon.  W.  D.  Tis- 
dale,  Judge. 

Thursday,  December  12,  1895. 

Action  at  law  upon  a  contract  made  by  defendant 
through  its  secretary,  S.  W.  Johnson.  Defense,  want 
of  authority  in  the  secretary  to  make  the  contract,  and 
a  claim  that  the  instrument  is  not  an  absolute  promise 
to  pay  a  sum  certain,  but  when  construed  with  the 
articles  of  incorporation  and  by-laws  of  the  defendant 
company,  amounted  to  no  more  than  a  promise  to  pay 
the  amount  realized  from  the  assessments  made  upon 
the  members  of  the  association.  Trial  to  the  court 
without  a  jury.  Judgment  for  plaintiffs,  and  defend- 
ant appeals. — AJpnunl. 
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Read  &  Bead  for  appellant. 

J.  A.  Penick  for  appellees. 

Deemer,  J. — The  contract  upon  which  the  action 
is  predicated  is  as  follows:  "Chariton,  Iowa,  August 
22d,  1893.  The  Farmers^  Mutual  Live-Stock  Insurance 
Association,  of  Des  Moines,  Iowa,  hereby  agrees  to 
pay  to  George  B.  Wright,  of  Chariton,  Iowa,  the  sum 
of  1300.00,  also  his  two  promissory  notes,  in  compensa- 
tion for  loss  of  horse  Highland  Chief,  given  to  said 
association  as  compensation  for  membership  fees  and 
dues.  In  consideration  of  this  settlement,  the  said 
George  B.  Wright  agrees  to  do  and  say  anything  he 
can  in  favor  of  said  association,  and  to  advance  the 
interests  of  said  association  in  any  and  all  ways  he  can. 
Farmers'  Mutual  Live-Stock  Insurance  Association,  by 
S.  W.  Johnson,  Secretary.  Credit  on  the  above  $108.37, 
Nov.  25th,  1893.'^  This  is  clearly  an  absolute  promise  on 
the  part  of  the  appellant  to  pay  the  appellees  three  hun- 
dred dollars,  without  condition  or  qualification. 
1  It  is  claimed,  however,  that  it  should  be  consid- 

ered in  connection  with  the  articles  of  incorpora- 
tion and  by-laws  of  the  defendant  company,  and  with 
the  application  made  by  the  appellees  for  insurance,  and 
that,  when  so  construed,  it  merely  fixes  the  amount  for 
which  appellees  are  entitled  to  have  assessments 
made.  The  record,  however,  discloses  no  reason  why 
this  apparently  complete  and  absolute  promise  should 
be  so  construed,  and  we  can  conceive  of  none.  It  was 
given  in  settlement  of  a  loss  sustained  by  plaintiffs 
while  members  of  defendant  company,  and  is  an  abso- 
lute promise  to  pay,  without  conditions  or  limitations. 
IL  Defendant  also  insists  that  the  contract,  if  it 
be  construed  to  be  an  absolute  promise,  was  and  is  in 
ultra  vires,  because  the  secretary  of  the  company  had 
no  authority  to.  make  such  a  promise.  To  prove  his  want 
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of  authority,  defendant  oflfered  in  evidence  what  pur- 
ported to  be  some  of  the  articles  of  incorpora- 

2  tion  and  by-laws  of  the  company.    To  these  the 
plaintiff  objected  as  incompetent.     Thereupon 

the  following  record  was  made:  "The  Court:  Unless 
there  is  some  proof  that  these  are  the  articles  of 
incorporation,  I  do  not  think  this  is  competent. 
Received  subject  to  objection."  No  other  record 
regarding  this  testimony  was  made,  .except  as  it  may 
be  inferred  from  the  final  judgment  entered,  which 
was  for  the  plaintiffa  As  error  must  affirmatively 
appear,  and  as  the  presumptions  are  in  favor  of  the 
action  of  the  trial  court,  we  must  assume  that  the 
court  did  not  consider  these  documents,  for  they  were 
clearly  incompetent,  unless  identified.  If  defendant 
desired  a  more  explicit  ruling  on  the  objection  it 
should  have  been  asked.  Foster  v.  HinsoUy  76  Iowa, 
714  (39  N.  W.  Rep.  682);  Hunt  v,  Eigman,  70  Iowa,  406 
(30  N.  W.  Rep.  769).  But  we  think  the  judgment  is 
justified  because  there  is  evidence  from  which  the  trial 
court  may  have  found  a  ratification  of  the  contract  by 
the  defendant,  even  if  it  be  conceded  that  it  was 

3  without  authority.  The  defendant,  in  its 
answer,  admitted  that  it  had  a  copy  of  the  con- 
tract in  its  possession,  and  that  it  not  only  did  not  dis- 
avow the  same,  but  made  payments  to  the  plaintiffs 
after  the  contract  was  entered  into.  The  judgment  of 
the  district  court  is  clearly  right,  and  it  is  affirmed. 
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Dickinson  &  Bartlett,  Appellants,  v.  E.  P.  Athby. 

Wrongful  Attachment:    attobnby's  fee.    In  order  to  recover  an  attor- 

1    nej*8  fee  as  costs  in  an  action  upon  an  attachment  bond,  it  must 

appear  that  the  attachment  was  wrongfully  sued  out,  and  that 

there  was  no  reasonable  cause  to  believe  the  grounds,  stated  for 

the  writ,  to  be  true.    Code.  2961. 

Praetloe  Supreme  Court*    Where  the  appeal  is  taken  because  of  the 
8    taxation  of  an  attorney's  fee,  it  is  sufficient  to  bring  up  the  evi- 
dence dealing  with  the  taxation  only. 

Appeal  from  Keokuk  District    Court. — Hon.    Henry 
Bank,  Jr.,  Judge. 

Thursday,  December  12,  1895. 

Action  at  law,  aided  by  attachment,  upon  an  open 
account  for  goods  sold  and  delivered.  The  defendant, 
in  answer,  denied  the  plaintiff's  account,  and  further 
pleaded  that  both  plaintiffs  and  defendant  were  resi- 
dents of  the  state  of  Illinois,  and  that  the  plaintiffs  by 
false  and  fraudulent  representations,  and  other  deceit- 
ful practices,  induced  defendant  to  come  into  this 
state  for  the  purpose  of  securing  service  of  notice  on 
him  here,  in  order  to  avoid  the  exemption  laws  of  the 
stftte  of  Illinois;  and  he  avers  that  the  court  has  no 
Jurisdiction  over  him.  He  also  pleaded  a  counter- 
claim upon  the  attachment  bond  given  by  the  plaint- 
iffs, based  upon  the  alleged  wrongful  suing  out  of  the 
writ  of  attachment.  The  case  was  tried  to  a  jury, 
which  found  there  was  due  the  plaintiffs  the  sum  of  five 
hundred  and  sixty-six  dollars  and  thirty-two  cents  ou 
their  claim,  and  that  defendant  should  be  allowed  the 
sum  of  six  hundred  and  sixty-eight  dollars  and  fifty 
cents  on  his  counterclaim.  The  verdict,  in  so  far  as  it 
allowed  the  defendant  damages,  was  afterward  set 
aside  by  the  court,  and  a  judgment  was  rendered  in 
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favor  of  the  plaintifTs  for  the  amount  of  the  verdict 
found  in  their  favor.  Thereafter  the  cause  was  retried 
on  the  defendant's  counterclaim,  and  on  the  second 
trial  the  jury  found  a  verdict  for  him  and  fi-^ed  the 
amount  of  his  damap:es  at  tlie  sum  of  forty-one  dollars 
and  ninety-three  cents.  It  also  specially  found  that 
the  attachment  was  wrongfully  and  maliciously  sued 
out.  Thereupon  the  defendant  moved  the  court  to 
allow  and  fix  the  fees  to  be  awarded  his  attorneys  for 
their  services  in  the  case.  On  this  motion  certain 
testimony  was  taken,  and,  after  hearing  all  the  evi- 
dence, the  court  allowed  the  defendant  the  sum  of  one 
hundred  and  seventy-five  dollars  bjb  compensation  for 
his  attorneys,  which  amount  was  taxed  as  a  part  of  the 
costs  in  the  judgment  rendered  on  the  counterclaim. 
The  plaintiffs  excepted  to  the  order  allowing 
attorney's  fees  and  appeal. — Reversed, 

James  H.  Anderson  and  James  C.  Davis  for  appel- 
lants. 

Truman  Plantz  and  Gibson  Browne  for  appellee. 

Deemer,  J. — The  sole  question  presented  by  this 
appeal  is  whether  the  court  was  in  error  in  assessing 
as  against  the  plaintiffs  the  attorney's  fees  allowed  by 
him.  It  would  seem  that  the  controversy  is  settled  by 
our  statute  (Code,  section  2961),  which  reads  as  fol- 
lows: "In  an  action  on  such  bond  the  plaintiff  therein 
may  recover,  if  he  shows  that  the  attachment  was 
wrongfully  sued  out  and  that  there  was  no  reasonable 
cause  to  believe  the  ground  upon  which  the  same  was 
issued  to  be  true,  the  actual  damages  sustained,  and 
reasonable  attorneys'  fees  to  be  fixed  by  the  court. 
♦  ♦  ♦"  The  counterclaim  was  upon  the 
1  bond,  but  it  did  not  controvert  the  statement 

made  as  a  ground  for  the  attachment,  "that  the 
defendant  was  a  iionresident  of  the  state."    That  the 
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defendant  was  a  nonresident  was  expressly  conceded. 
The  cause  of  action  was  bottomed  solely  on  the 
thought  that  the  attachment  was  wrongful  because  of 
the  conduct  of  plaintiffs  in  fraudulently  inducing 
the  defendant  to  enter  this  state  in  order  that  service 
of  notice  might  be  had  upon  him  here.  The  statute  we 
have  quoted  authorizes  the  court  to  fix  attorney's  fees 
when  the  attachment  was  wrongfully  sued  out,  and 
the  plaintiff  'had  no  reasonable  cause  to  believe  the 
ground  upon  which  the  same  was  issued  to  be  true. 
Unless  both  of  these  matters  are  shown,  there  seems 
to  be  no  authority  in  the  court  to  fix  attorney's  fees. 
It  is  claimed,  however,  by  counsel  for  appellee,  that  we 
have  approved  the  allowance  of  attarneys'  fees  in  all 
cases  where  it  was  found  that  the  attachment  was 
wrongfully  sued  out  without  reference  to  the  question 
as  to  whether  the  grounds  stated  to  procure  the  same 
were  true  or  not;  and  the  case  of  Whitney  v,  Browne- 
well,  71  Iowa,  251  (32  N.  W.  Rep.  285),  is  relied  upon. 
An  examination  of  that  case  will  show  that  the 
question  here  presented  was  in  no  manner  involved. 
The  only  question  there  cansidered  was  whether  the 
defendants  were  entitled  to  an  allowance  of  attorneys' 
fees  for  defending  the  whole  case.  Lyman  v,  Lauder- 
baugh,  75  Iowa,  481  (39  N.  W.  Rep.  812),  is  also  relied 
upon.  It  certainly  does  not  touch  the  point  here  pre- 
sented. We  are  also  cited  to  Porter  v.  Wilson,  4  G. 
Greene,  314.  This  case  is  not  an  authority,  for  it  was 
decided  long  before  section  2961  was  enacted.  The 
same  may  be  said  of  Lord  i\  Gaddis,  6  Iowa,  57,  and 
Young  v.  Broadhent,  23  Iowa,  539,  cited  by  appellee's 
counsel.  Myers  v.  Wright,  44  Iowa,  38,  and  Mason  v. 
Rice,  66  Iowa,  176  (23  N.  W.  Rep.  384),  decide  no  such 
question  as  is  here  presented.  The  case  of  Nockles  v. 
Eggspieler,  53  Iowa,  730  (G  N.  W.  Rep.  67),  is  really  an 
authority  for  the  appellant,  for  the  court  there  says, 
Mr.  Justice  Beck  writing  the  opinion:     "It  will  be 
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t)bserved  that  both  of  these  conditions  [i.  e.  that  the 
writ  was  wrongfully  issued  and  that  there  was  no 
reasonable  ground  to  believe  the  ground  upon  which 
it  was  issued]  must  be  found  in  order  to  authorize  the 
plaintiff  to  recover  at  all.  Such  is  the  express 
language  of  the  statute  just  quoted.  *  *  * 
Unless  the  case  contemplated  by  these  provis- 
ions (Code,  section  2961)  is  made  by  the  proof, 
the  plaintiff  cannot  recover.  He  must  show  that 
the  attachment  was  wrongfully  sued  out,  and 
that  there  was  no  reasonable  cause  to  believe  the 
ground  upon  which  it  was  issued."  As  we  have 
already  stated,  the  record  clearly  shows  in  the  case  at 
bar  that  the  ground  stated  as  cause  for  the  attach- 
ment was  true.  The  defendant  explicitly  stated  in 
bis  counterclaim  that  he  was  a  nonresident.  It  may 
be  that  there  should  have  been  no  recovery  for  any 
damages  on  the  bond  ui>on  the  counterclaim,  but  this 
question  is  not  made  by  the  record  and  we  do  not  con- 
sider it.  The  case  of  Selz  v.  Belden,  48  Iowa,  451,  is 
relied  upon  as  conclusive  of  the  question  here  pre- 
sented. We  do  not  so  regard  it  .  A  reading  of  the 
case  clearly  sihows  that  it  decides  nothing  in  conflict 
with  the  views  we  have  heretofore  expressed.  These 
are  all  the  cases  cited  by  appellee's  counsel,  and  we 
find  none  of  them  in  point.  We  have  also  made  an 
independent  examination  of  the  cases,  and  find  nothing 
which  militates  against  our  holding.  On  the  contrary, 
Kockles  V,  Eggspieler,  supra;  Porter  v.  Knight,  68 
Iowa,  365  (19  N.  W.  Rep.  282),  and  Vorse  v.  Phillips, 
37  Iowa,  428, — give  us  support.  Whether  defendant 
might  have  recovered  attorneys'  fees  as  a  part  of  his 
damages  had  this  action  been  for  malicious  prose- 
cution under  the  common  law,  we  do  not  determine, 
for  no  such  question  is  presented.    Here  the  attorneys' 
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fees  were  taxed  as  part  of  the  costs,  under  section 
2961  of  the  Code.    Appellee's  motion  to  strike 
2  out  the  abstract  and  dismiss  the  case  on  the 

ground  that  all  the  evidence  on  whieh  the  case 
was  tried  i«  not  before  us  is  overruled.  It  is  conceded 
we  have  all  the  evidence  offered  with  reference  to 
taxing  attorney's  fees,  and  all  the  record  on  which  the 
same  was  based.  This  is  sufficient.  Our  conclusion  is 
that  the  court  erred  in  taxing  these  fees  as  costs,  and  the 
judgment  is  reversed. 


I  96    8671 

State  op  Iowa  v.  John  Caywood,  Appellant.  I  ^ 


Peijary*    Courts  have  an  inherent  power  to  administer  oaths,  and 
1    that  power  can  be  taken  away  by  express  legislation,  alone.    It  is 
2^  not  lost  because  a  revision  of  the  statutes  omits  the  word  "court'' 
4-5  in  enumerating  those  who  are  authorized  to  administer  oaths. 

Samb:  yariamob.    An  indictment  which  charges  that  the  oath  was 

6  administered  by  the  court  is  sustained  by  proof  that  it  was 
administered  by  the  presiding  judge,  or  by  the  clerk  under  his 
direction^ 

Practice.    Our  Code  recognizes  but  three  pleas:  guilty,  not  guilty, 

7  and  former  conviction  or  acquittal.  Code,  4859.  Hence  it  is 
proper  to  strike  out  one  which,  in  effect,  asserts  res  adyudieata  by 
setting  up  matter  claimed  to  have  been  in  issue  in  a  former  trial 
and  to  be  in  issue  in  the  present  one. 

FoBBCBB  ACQUITTAL.    The  fact  that  a  defendant  who  denies  a  larceny 

8  is  acquitted  of  it,  does  not  adjudicate  that  he  did  not  commit  per- 
jury in  making  such  denial. 

£YmBNOB:  COURT  AND  JUBT.    The  question  whether  testimony  on 

9  which  perjury  is  assigned  was  material  in  the  case  in  which  it 
was  given  is  one  for  the  court. 

Deemer,  J.,  takes  no  part. 

Appeal  from  Montgomery  District  Court. — Hon.  H.  E. 
Dee^^ir,  Judge. 

Thursday,  December  12,  1895. 
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The  defendant  was  indicted  for  the  crime  of 
perjury,  was  convicted,  and  adjudged  to  be  confined 
in  the  penitentiary  for  the  term  of  three  years.  He 
appeals. — Affirmed, 

F.  P.  Greenlee,  J.  M.  Junkin,  and  Smith  McPher- 
son  for  appellant. 

Milton  Rernley,  attorney  general,  and  Edward 
Mills,  county  attorney,  for  the  state. 

Kinne,  J. — I.  The  indictment  charges  that,  in 
the  cause  in  which  it  is  alleged  the  perjury  was  com- 
mitted, this  defendant  "was  then  and  there  by  the 
court  duly  sworn,  at  and  during  said  trial,  and  the 
said  court  had  full  power  and  authority  to  then  and 
there  administer  the  oath  to  the  said  John  Cay  wood; 
and  the  said  John  Caywood  did  then  and  there  take 
his  proper  oath  as  a  witness  in  said  case,  and  the  said 
court  did  then  and  there  administer  the  said  oath,  as 

aforesaid,  to  the  said  John  Caywood."  It  is 
1  insisted  that  a  "court''   has   no   authority  to 

administer  an  oath;  that  the  indictment  must 
set  out  the  name  of  the  person  administering  the  oath; 
that  the  court  is  made  up  of  the  judge,  the  clerk,  the 
sheriff,  and  the  members  of  the  bar.  It  appears  from 
the  record  that  some  of  the  evidence  tends  to  show 
that  the  oath  was  administered  by  the  trial  judge,  and 
there  is  other  evidence  which  tends  to  show  that  it 
was  administered  by  the  clerk  of  the  court.  The 
question  as  to  the  want  of  authority  in  the  court  to 
administer  the  oath,  and  that  defendant  was  not  duly 
sworn  by  the  court,  was  raised  by  objections  to  tho 
admission  of  evidonce,  which  were  overruled;  also  in 
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an  exception  taken  to  the  following  instruction  given 
by  the  court:    "It  is  alleged  that  the  oath  was 

2  administered  by  the  court.    Now,  if  it  be  shown 
that  an  oath  wa«  administered  by  the  judge 

presiding  at  the  trial,  or  by  the  clerk  of  the  court,  and 
in  either  event  in  open  court,  this  will  be  sufficient 
upon  this  point."  The  Code  of  1851  (section  1594)  pro- 
vided: "All  courts  have  power  to  administer  oaths 
connected  with  any  matter  pending  before  them, 
either  by  any  judge,  justice  or  clerk  thereof,  or  by  any 
other  person  appointed  for  that  purpose  by  them." 
The  same  provision  is  found  in  Eevision  1860,  section 
2684.  The  Code  of  1851  also  contained  independent 
provisions  authorizing  oaths  to  be  administered  by 
each  judge  of  the  supreme  court,  each  judge  of  the 
district  court,  each  clerk  of  the  supreme  court,  each 
clerk  of  the  district  court,  each  justice  of  the  peace, 
each  notary  public,  each  judge  of  the  county  court,  and 
by  the  prosecuting  attorney  when  acting  in  his  stead. 
Code  1851,  section  979.  Now,  the  Revision  of  1860 
contained  in  section  2684  the  same  provisions  as  are 
found  in  section  1594  of  the  Code  of  1851.  It  also  con- 
tained independent  provisions,  authorizing  the  same 
officers  to  administer  oaths  as  are  authorized  by  Code 
1851,  section  979.  See  Revision  1860,  sections  201, 
1843.  In  the  Code  of  1873  section  2684  of  the  Revision 
is  omitted,  and  by  section  277  the  following,  among 
other  officers,  are  authorized  to  administer  oaths,  viz.: 
Each  judge  of  the  supreme  court,  each  judge  of  the 
district  court,  the  clerk  of  the  supreme  court,  each 
clerk  of  the  district  court,  as  such.    From  the 

3  fact  that  section  2684  of  the  Revision  is  omitted 
from  the  Code  of  1873,  and  because  the  "court" 

is  not  in  express  terms  mentioned  in  section  277  as 
being  authorized  to  administer  an  oath,  it  is  contended 
that  no  such  authority  is  now  vested  in  the  court. 
This  claim  is  grounded  on  the  theory  that  there  is  a 
Vol.  96  la -'24 
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distinction  between  a  court  and  a  judge,  and  that 
many  powers  conferred  ujmn  a  judge  cannot  be  exer- 
cised when  the  same  judge  is  sitting  as  a  court.  Cwm- 
mings  v.  Railroad  Co.,  36  Iowa,  173.  Nevertheless,  it 
is  true  that  the  term  "court"  may  sometimes  be  con- 
strued to  mean  the  judge  of  the  court,  depending 
upon  the  connection  and  object  of  its  use.  So,  a  court 
is  defined  as  "the  judge,  or  body  of  judges  presiding 
over  a  court."  Black,  Law  Diet,  tit  "Court"  Our 
statute  providing  what  shall  be  essential  in  an  indict- 
ment for  perjury  requires  the  indictment  to  state  "in 
what  court  or  before  whom  the  oath  alleged  to  be  false 
was  taken."  Code  1873,  section  4312.  In  State  i\ 
O^Hagan,  38  Iowa,  504,  it  was  held  that  an  indictment 
which  charged  that  the  defendant  was  "duly  sworn 
before  said  court,  the  said  court  then  having  full  and 
competent  authority  to  administer  an  oath  to  him  in 
that  behalf,"  was  good,  and  that  it  would  have  been 
sufficient  to  have  charged  that  the  defendant  was  "duly 
sworn."  It  is  said  that  this  case  (which  was  decided  in 
1874)  must  have  arisen  prior  to  the  time  the  Code  of 
1873  went  into  effect,  and  when  the  "court"  was 
expressly  authorized  to  administer  the  oath.  There  is, 
however,  nothing  in  the  opinion  to  indicate  that  the 
case  may  not  have  arisen  after  the  Code  of  1873  took 
effect.    The  opinion  refers  to  certain  sections  in  the 

Revision  of  1860  and  in  the  Code  of  1873.  Now, 
4  we  think  that  a  judge  of  the  district  court,  when 

acting  in  the  capacity  of  a  court,  has  the  same 
power  to  administer  an  oath  as  he  has  when  not  so 
acting.  It  is  in  many  districts,  and  always  has  been, 
the  practice  for  the  court  to  administer  the  oath  to  all 
witnesses.  Can  it  be  possible  that  he  has  no  power  to 
do  so?  We  may  readily  agree  that  custom,  in  that 
respect,  does  not  make  the  law  if  no  power  in  fact 
exists.  We  think  it  would  be  an  astounding  doctrine 
to   hold   that,    under   the   statute,    courts    have    no 
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authority  to  administer  oaths.  Furthermore,  it  would 
be,  we  think,  giving  a  very  narrow  and  unwarranted 
construction  to  the  statute,  when  we  consider  the 
purposes  sought  to  be  attained  by  the  authority  con- 
ferred. It  is  true  that  the  indictment  must  in  some 
manner  aver  that  the  defendant  was  duly  sworn  by 
a  person  then  having  authority  to  administer  an  oath. 
State  V.  Phippen,  62  Iowa,  54  (17  N.  W.  Rep.  146). 
Now,  the  evidence  shows  that  the  oath  in  controversy 
was  administered  either  by  the  court, — ^that  is,  ,the 
judge  sitting  as  a  court, — or  by  the  clerk  of  the  district 
court  during  the  session  of  court,  and  hence  in  pres- 
ence of  the  court.  If  it  be  true  that  the  oath  was  in 
fact  administered  by  the  clerk,  it  was  so  done  under 
the  direction  of  the  court,  and,  in  legal  contemplation, 
may  be  said  to  have  been  administered  by  the  "court." 
A  statute  requiring  an  oath  to  be  administered  "by 
the  court  or  judge"  was  held  complied  with  by  the  oath 
being  administered  by  the  clerk  in  open  court,  under 
the  direction  of  the  court.  Oaks  v.  Rodgers^  48  Cal. 
197.  And  see  State  v.  Knight,  84  N.  C.  793;  Stephens 
V.  State,  1  Swan,  157;  Keator  v.  People y  32  Mich.  484; 

Walker  v.  State  (Ala.)  (18  South.  Rep.  393). 
5  Nor  do  we  think  that  section  277  of  the  Code  is 

a  limitation  on  the  power  of  the  court.  The 
power  of  a  court  to  administer  an  oath  in  proper 
cases,  in  proceedings  before  it,  inheres  in  the  court 
itself,  and  could  not  be  taken  away  except  by  express 
legislation  to  that  effect  It  has  been  held  that  it  is 
enough  to  allege  in  an  indictment  for  perjury  that  the 
witness  was  sworn  before  a  court,  and  proof  of  swear- 
ing before  an  oflRcer  of  court,  in  the  presence  of  the 
court,  will  sustain  an  allegation  of  swearing  before  or 
by  the  court.  2  Whart.  Cr.  Law  (9th  Ed.)  section  1287. 
The  same  eminent  writer  observes  that  swearing 
before  a  clerk  in  open  court  is  equivalent  to  swearing 
before  the  court.  Id.  section  1315,  and  cases  cited.  So, 
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it  is  held  that  an  oath  administered  by  a  clerk  of  the 
court  is  the  same,  ordinarily,  as  if  administered  by 
the  judge,  unless  the  statute  otherwise  provides.  2 
Bishop  Cr.  Law  (5th  Ed.)  section  1020.  Again,  there 
could  be  no  prejudice  to  the  defendant  if  the  oath  was 
administered  by  the  clerk,  and  the  indictment  charged 
it  as  being  administered  by  the  court  Under  our 
statute,  the  indictment  i«  suflScient  if  it  can  be  under- 
stood therefrom  that  the  act  or  omission  charged  as 
the  offense  is  stated  with  such  a  degree  of  certainty  in 
ordinary  and  concise  language,  and  in  such  a  manner, 
as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended,  and  the  court  to  pronounce 
judgment  upon  a  conviction  according  to  the  law  of 
the  case.    Code,  section  4305.    We  hold,  there- 

6  fore,  that  the  judge  sitting  as  a  court  has  power 
to  administer  the  oath  to  witnesses;  that  an 

indictment  charging  that  the  oath  was  administered 
by  the  court  is  sustained  by  evidence  that  the  oath 
was  administered  either  by  the  presiding  judge,  sitting 
as  a  court,  or  by  the  clerk  under  his  direction,  as  in 
either  event,  in  legal  contemplation,  it  was  admin- 
istered by  the  court.  There  was  therefore  no  error  in 
the  rulings  complained  of,  and  the  instruction  objected 
to  wa^  proper. 

II.  In  this  case  the  defendant  filed — First,  hfc 
plea  of  not  guilty;  second,  his  plea  of  former  acquittal; 
and,  third,  a  specific  plea  setting  out  in  detail  what 
he  claimed  was  in  issue  in  the  former  trial,  wherein 
the  alleged  false  testimony  was  given,  and  averring 
that  the  same  thing  in  substance  was  in  issue  in  this 
case,  of  which  matters  he  had  been  acquitted  in  the 
former  trial.     The  state  moved  to  strike  this 

7  last  plea,  because  the  matter  contained  in  it 
was  irrelevant,  redundant,  and  not  authorized 

by  the  statute,  which  motion  was  sustained,  and  aai 
exception  taken  to  the  ruling.     Counsel  say:     "This 
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third  plea  of  ours,  which  was  stricken  from  the  files, 
was  not  so  much  a  plea  of  former  acquittal  as  it  was 
of  766'  adjudicata.^^  Under  our  statute,  there  are  but 
three  pleas  to  an  indictment:  First,  A  plea  of  guilty; 
second,  not  guilty;  and  third,  a  plea  of  former  con- 
viction or  acquittal  of  the  offense  charged.  Code, 
section  4359.  There  was,  then,  no  warrant  for  any 
other  plea,  and  it  was  proi)erly  stricken  out.  Counsel 
rely  upon  State  v.  Clem,  42  Ind.  420;  U.  S.  v.  Butler,  38 
Fed.  Rep.  498,  and  Cqfef/  v.  U,  S.  U6  U.  S.  437  (6  Sup. 
Ct.  Hep.  437).  A  careful  examination  of  these  cases, 
except  Butler^s,  shows  that  they  are  not  applicable 
to  the  case  at  bar.  The  Indiana  case  will  illustrate 
the  difference.  In  that  case  one  act  caused  the  death 
of  two  persons.  Two  indictments  were  found  for  the 
murder  of  two  different  persons.  The  perpetrator  was 
placed  upon  trial  on  one  of  these  indictments,  which 
charged  her  with  the  crime  of  murder  in  the  first 
degree.  She  was  acquitted.  The  court  held  that,  as 
the  one  act  had  been  adjudged  not  to  be  murder  in  the 
first  degree,  she  could  not  again  be  put  upon  trial  for 
the  death  of  the  other  person  caused  by  the  same  act. 

In  the  case  at  bar  the  larceny  was  one  act.  After- 
8  ward  the  defendant,  upon  a  trial,  was  acquitted 

of  that  act;  but  in  the  course  of  the  trial,  it  is 
alleged,  the  perjury  was  committed  with  which  the 
defendant  is  now  charged.  The  larceny  and  perjury 
were  not  the  same  act,  but  two  distinct  offenses,  com- 
mitted at  different  times,  and  the  cited  cases  do  not 
apply.  Language  is  used  in  Butler's  Case  which  sup- 
I)orts  the  defendant's  contention.  It  has,  however, 
little  support  in  the  authorities.  It  has  often  been  held 
that  a  judgment  of  acquittal,  rendered  in  the  case  in 
which  the  alleged  perjury  was  committed,  was  not 
admissible  on  a  trial  for  perjury  to  show  the  guilt  or 
innocence  of  the  defendant.  Hutcherson  v.  State 
(Tex.  Cr.  App.)  (24  S.  W.  Rep.  908);  Kitchen  v.  State 
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(Tex.  App.)  (9  S.  W.  Eep.  461),  and  cases  cited.  The 
court  did  not  err  in  striking  out  the  defendant's  plea 
of  res  adjudicata. 

III.  The  court,  in  the  tenth  paragraph  of  its 
charge,  said:  "And,  if  it  appears  that  the  defendant 
upon  that  trial  testified  to  any  of  the  matters  alleged 
in  the  indictment  in  this  case  with  reference  to  where  he 
was  and  what  he  did  at  the  time  it  is  claimed  he  made 
the  admission  and  statements  to  Westlake,  such  testi- 
mony would  be  material  on  that  former  trial." 

9  It  is  said  that  the  jury  were  the  only  judges  as 

to  the  materiality  of  the  testimony  upon  which 
tflie  claim  of  perjury  is  predicated,  and  that  the  court 
invaded  their  province  in  thus  determining  for  them 
the  materiality  of  the  testimony  given  by  defendant 
in  the  larceny  case.  Counsel  cite  us  to  no  authorities 
supporting  this  contention,  and  we  think  there  are 
none.  However  that  may  be,  the  question  of  determin- 
ing the  materiality  of  the  evidence  offered  in  a  case 
is  always  one  for  the  court,  and  we  can  conceive  of 
no  reason  why  the  same  rule  should  not  be  applied 
when  it  becomes  necessary  to  determine  whether  evi- 
dence offered  upon  the  trial  of  another  case  was 
material.  The  following  authorities  abundantly  sus- 
tain the  correctness  of  the  instruction :  2  Wharton  Cr. 
Law  (8th  Ed.)  section  1284;  Cothran  v.  State,  39  Miss. 
541;  People  v.  Lem  You  (Cal.)  32  Pac.  Rep  12;  Power 
V.  Price,  16  Wend.  448;  State  v.  Lewis,  10  Kan.  157; 
People  V,  Clementshatc,  59  Cal.  385;  Rahm  v.  State,  17 
S.  W.  Rep.  417;  30  Tex.  App.  310;  2  Bishop  Cr.  Proc. 
section  935;  Gordon  v.  State,  7  Atl.  Rep.  476,  48  N.  J. 
Law,  611;  Smith  v.  State  (Tex.  App.)  10  S.  W.  Rep.  751, 
and  cases  cited;  Stanley  v.  U,  S.  (Okl.)  33  Pac.  Rep. 
1025. 

IV.  It  is  claimed  that  there  was  such  misconduct 
shown  on  the  part  of  two  of  the  jurors  as  to  require 
that  a  new  trial  should  be  granted.    We  need  not  set 
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out  in  detail  the  facts  relied  upon;  it  ig  enough  to  say 
they  furnish  no  ground  for  disturbing  the  verdict. 
Upon  this  whole  record,  we  discover  no  error,  and  the 
judgment  below  is  affirmed. 

Deemer,  J.,  takes  no  part. 


State  op  Iowa  v.  Martin  Meieb  and  Conrad  Hoff- 
man, Appellants. 

Bafl  Bond*  Defendant  was  sentenced  to  pay  a  fine  and  to  be  impris- 
oned in  default  of  his  so  doin^i^.  Bail  put  in  by  him  undertook 
that,  upon  affirmance  the  fine  should  be  paid  and  defendant  sur- 
rendered in  execution  of  the  judgment  of  the  supreme  court. 
Held,  the  bond  is  not  complied  with  by  surrendering  the  defendant^ 
nor  is  recovery  upon  it  of  the  fine  estopped  because  the  governor 
has  suspended  sentence  so  far  as  imprisonment  is  concerned.  See 
Code,  4587. 

Appeal  from  Polk  District  Court — Hon.  W.  A.  Spur- 
rier, Judge. 

Friday,  December  18, 1895. 

Action  on  a  bond.  Judgment  against  the  defend- 
ants.   The  defendant  Hoffman  appeals. — Affirmed. 

J.  F.  Conrad  and  T.  L.  Sellers  for  appellants. 

Dowell  &  Parish  and  W.  G,  Harvison  for  the 
state. 

Kinne,  J. — I.  The  record  discloses  the  following 
facts:  That  defendant  Meier  was  indicted  and  con- 
victed in  the  district  court  of  Polk  county,  Iowa,  for 
a  liquor  nuisance.  He  was  sentenced  to  pay  a  fine  of 
three  hundred  dollars,  twenty-five  dollars  attorney's 
fees,  and  the  costs,  and  was  ordered  imprisoned  in  the 
county  jail  of  said  county  for  one  hundred  and  four 
days  unless  said  fine,  attorney's  fees  and  costs  were 


Digitized  by  VjOOQIC 


376  State  of  Iowa  v.  Meier.  [96  Iowa 

paid.  Said  Meier  appealed  from  said  judgment,  and 
executed  a  bond,  with  the  defendant  and  appelUnt 
Hoffman  as  surety.  Said  bond  was  eonditioned  as 
follows:  "Now,  therefore,  in  case  the  said  Martin 
Meier  shall  well  and  truly  pay  said  fine,  or  such  part 
of  it  as  the  supreme  court  may  direct,  and  if  the  said 
Martin  Meier  shall  surrender  himself  in  execution  of 
the  judgment  and  direction  of  the  supreme  court,  and 
in  all  respects  abide  the  orders  and  judgments  of  the 
supreme  court,  then  this  bond  to  be  void;  otherwise, 
to  be  and  to  remain  in  full  force  and  effect."  On 
appeal  to  the  supreme  court  the  judgment  below  was 
affirmed.  88  Iowa,  747  (55  N.  W.  Rop.  521).  Thereafter 
the  appellant  Hoffman  turned  the  defendant  Meier  over 
to  the  custody  of  the  sheriff  of  Polk  county,  who  placed 
him  in  jail  to  serve  out  the  sentence,  where  he  remained 
until  July  11,  1893,  when  he  was  released  upan  an 
order  from  the  governor  of  the  state  suspending  the 
sentence  only  "so  far  as  the  order  of  imprisonment  is 
concerned."  In  this  action  a  judgment  was  rendered 
against  the  surety,  from  which  he  prosecutes  this 
appeal. 

II.  Appellant  contends  that,  under  the  facts  dis- 
closed in  record,  the  court  erred  in  rendering  a  judg- 
ment against  him;  that  he  had,  prior  to  the  beginning 
of  the  proceeding  to  forfeit  the  bond,  caused  Meier  to 
be  surrendered  in  execution  of  the  judgment.  Further- 
more, he  claims  that,  by  reason  of  the  act  of  the  gov- 
ernor the  state  is  now  estopped  from  recovering 
against  him.  Our  statute  provides:  "After  conviction 
upon  an  appeal  to  the  supreme  court,  the  defendant 
must  be  admitted  to  bail  a^  follows:  (1)  If  the  appeal 
be  from  a  judgment  imposing  a  fine,  upon  the  under- 
taking of  bail  that  he  will  pay  the  same,  or  such  part  of 
it  as  the  supreme  court  may  direct,  and  in  all  respects 
abide  the  orders  of  the  judgment  of  the  supreme  court 
upon  the  appeal.    (2)  If  the  appeal  be  from  a  judgment 
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of  imprisonment,  upon  the  undertaking  of  bail  that  he 
will  surrender  himself  in  execution  of  the  judgment 
and  direction  of  the  supreme  court,  and  in  all  respects 
abide  the  orders  and  judgment  of  the  supreme  court 
upon  the  appeal.  *  *  *"  Code,  section  4587.  Now, 
it  is  contended  that,  when  the  appellant  placed  Hoff- 
man in  charge  of  the  sheriff,  h^  thereby  discharged  hie 
obligation  under  the  bond.  We  do  not  so  construe  the 
law  and  the  obligation  entered  into  by  Hoffman,  as 
surety,  for,  by  the  express  terms  of  his  bond,  he  agreed,  if 
the  cause  against  Meier  was  afl5rmed,  to  "pay  said  fine, 
or  such  part  of  it  as  the  supreme  court  may  direct,"  and 
to  see  that  Meier  surrendered  himself  in  execution  of 
the  judgment  His  bond  was  to  be  void  only  on  the 
happening  of  both  conditions.  It  is  said  that  the  bond 
is  given  under  the  second  division  of  the  section  above 
quoted.  That  i«  not  true.  That  division  refers  to  a 
case  where  bail  is  given  on  a  judgment  for  imprison- 
ment alone.  The  case  at  bar  is  one  where  there  was  a 
fine  imposed,  and  a  judgment  for  imprisonment  until 
it  was  paid.  Hence  the  bond  was  properly  framed 
so  as  to  cover  the  case  presented.  Code,  section  4588. 
It  is  true  in  this  case  that  the  imprisonment  is  the 
means  provided  by  the  statute  for  coercing  payment  of 
the  fine,  but  it  is  settled  by  a  long  line  of  authorities 
that  the  undergoing  of  imprisonment  in  such  a  case 
by  the  defendant,  would  not  release  him  from  the 
payment  of  the  fine.  State  v.  Jordan^  39  Iowa,  387; 
State  V.  Anwerda,  40  Iowa,  151;  City  of  Keokuk  v. 
Dressell,  47  Iowa,  597;  Albert  son  v.  Kreichbaum^  65 
Iowa,  18  (21  N.  W.  Rep.  178).  The  obligation  of  Hoff- 
man was  not  in  the  alternative  that  he  would  pay  the 
fine  or  deliver  the  defendant  in  the  execution  of  judg- 
ment, but  he  expressly  undertook  to  do  both.  Such 
being  the  case,  Hoffman's  liability  was  not  satisfied 
by  delivering  the  defendant  to  the  sheriff,  in  execution 
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of  the  judgment.    We  do  not  think  this  contention  of 
the  appellant  requires  further  discussion. 

III.  Lastly,  it  is  urged  that  the  state  should  be 
estopped  from  recovering  against  Hoffman  because  of 
the  action  of  the  governor.  The  order  of  suspension  of 
the  governor,  as  we  have  shown,  related  only  to  the 
imprisonment.  Before  its  issuance,  Hoffman  had  com- 
plied with  one  condition  of  the  bond, — ^he  had  sur- 
rendered his  principal  to  the  sheriff.  Now,  the  action 
of  the  governor  in  releasing  Meier  from  further 
imprisonment  in  no  way  affected  any  right  of  Hoff- 
man. He  was  not  induced  thereby  to  change  his  posi- 
tion. He  did  nothing  by  reason  thereof.  The  essential 
elements  of  an  estoppel  are  wanting.  As  we  have 
seen,  Hoffman's  liability  to  pay  the  fine  was  absolute 
in  case  the  judgment  was  af&rmed  and  his  principal 
failed  to  satisfy  it.  Therefore,  any  action  which  the 
executive  might  take  touching  the  imprisonment  could 
in  nowise  affect  Hoffman's  liability.  We  discover  no 
error,  and  the  judgment  below  is  affirmed. 


96  ~M 

97  8841 

^2i  IS  liiDK  M.  Meybr  V.  The  Fidelity  and  Casualty  Com- 

f  3^1  PANY  OF  New  York,  Appellant. 


leeident  Ingnranoe:  constuuction  of  policy.  A  policy  excepted 
2  injuries  caused  by  ''disease"  and  **bodily  infirmity."  The  court 
8    charged  that  these  words  as  used  in  the  policy,  mean,  practically, 

4  the  same  thing,  refer  to  some  ailment  or  disorder  of  a  somewhat 

5  established  and  settled  character,  some  physical  disturbance  to 
which  the  insured  was  subject,  and  of  which  an  attack  causing  him 

6  to  faU  was,  in  some  measure,  a  recurrence,  and  have  no  reference 
to  some  temporary  disorder  which  is  new  and  unusual  and  arises 
from  some  sudden  and  unexpected  derangement  of  the  system 
which  produced  unconsciousness.  Held,  the  instruction  is  cor- 
rect and  does  not  charge  that  * 'disease*'  as  used  in  the  policy  can 
not  be  established  except  by  proving  that  the  attack  was  a  recur- 
rence of  some  previous  attack  indicating  disorder. 

NoTB.— The  authoritieB  on  what  cooBtitutes  *'aooident"  withiu  the  meaning  of  an 
accident  insurance  policy  are  collated  in  note  to  Fidelity  Co.  v.  Johnton  (Miss.)  30  L. 
R.  A.  206. 
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Samb.    Id  juries  caused  by  a  fall  due  to  a  temporary  and  unexpected 
7    physical   disorder   are  "violeat''   **externar*  and    "acoideatar* 
within  the  meaning  of  those  words  as   used  In  an  insurance 
policy. 

ETidenoe    that  insnred   staggered  before  he  fell   is  not  conclusiye 
1    that  he  had  ''fits  or  vertigo/*  when  he  had  been  in  good  health  so 
far  as  known,  and  the  physicians  testified  that  the  staggering 
might  have  been  due  to  other  causes. 

Appeal  from  Scott  District  Court. — ^Hon.  C.  M.  Water- 
man, Judge. 

Friday,  December  13, 1895. 

Action  at  law  upon  a  policy  of  accident  insurance. 
Verdict  and  judgment  for  plaintiff,  and  defendant 
appeala. — Affirmed, 

T.  A.  Murphy  and  Davison  &  Lane  for  appellant. 

Cook  &  Dodge  and  Julius  Lischer  for  appellee. 

Deemer,  J. — On  the  twenty-fourth  day  of  Decem- 
ber, 1891,  the  defendant  issued  a  policy  of  accident 
insurance,  for  the  sum  of  five  thousand  dollars,  to  one 
Herman  H.  Meyer,  insuring  him  against  accidental 
injury  occurring  within  one  year  from  that  date,  and 
agreeing  to  pay  his  wife,  the  plaintiff  herein,  in  the 
event  of  the  death  of  the  assured  through  external, 
violent  and  accidental  means,  the  amount  of  the  pol- 
icy. The  policy  also  provided  that  the  insurance 
should  not  cover  "injuries,  fatal  or  otherwise,  *  *  * 
resulting  directly  or  indirectly  from  intoxicants,  anaes- 
thetics, narcotics,  sunstroke,  freezing,  vertigo,  sleep- 
walking, fits,  hernia,  or  any  disease  or  bodily  infirm- 
ity." The  insured  was  a  designer  of  machinery,  and 
at  the  time  of  his  death  was  the  superintendent  of  the 
Davenport  Foundry  &  Machine  Company.  Prior  to 
his  death,  he  was  a  man  of  good  health,  temperate  in 
his   habits,   and   industrious   in   his   work.      On   the 


Digitized  by  VjOOQIC 


380  Meyer  v.  Fidelity  and  Casualty  Ca      [96  Iowa 

twenty-first  day  of  October,  1892,  he  left  his  home  in 
apparent  good  health  and.  spirits,  to  go  to  the  city  of 
Quincy,  in  the  state  of  Illinois.  Arriving  at  Quincy 
at  10  or  11  o'clock  in  the  evening  of  that  day,  he  went 
to  the  home  of  a  brother  who  resided  in  that  city,  and 
passed  the  night  with  him.  About  8  o'clock  next 
morning,  he  left  his  brother's  house,  and  went  down 
into  the  city  to  a  bank  where  his  brother  was  engaged 
in  business.  Here  he  remained  for  about  twenty 
minutes,  when  he  left  the  bank,  in  quest  of  a  certain 
tobacco  factory.  He  was  next  seen  about  a  block  from 
the  bank,  by  a  lady  who,  with  a  companion,  with 
whom  she  was  busily  engaged  in  conversation,  was 
coming  up  the  street  towards  the  place  where  the 
assured  was  standing,  or,  more  properly  speaking, 
staggering,  as  a  witness  puts  it.  The  attention  of  this 
lady  was  directed  to  Meyer  by  his  conduct  She  says 
that,  when  she  first  observed  him,  he  was  standing 
close  to  an  electric  light  pole,  with  'his  right  arm  raised 
and  extended  toward  and  about  the  pole,  as  if  to  gain 
a  hold  upon  it;  that  he  seemed  to  be  making  a  con- 
tinual effort  to  embrace  or  grasp  the  pole.  His  left 
hand  was  raised  to  about  the  height  of  his  shoulder, 
as  if  to  raise  it  to  his  head.  During  this  time  the 
assured's  body  had  a  wavering  or  staggering  motion. 
The  witness  did  not  keep  her  eyes  upon  Meyer,  but 
walked  some  distance  after  she  discovered  him,  and 
turned  to  go  into  a  store  which  was  nearly  in  front  of 
where  he  was  standing.  Just  as  she  turned  to  enter 
the  store,  she  heard  a  thud  or  sound  from  behind, 
which  again  arrested  her  attention;  and,  upon  looking 
around  she  discovered  Meyer  lying  upon  his  back,  or 
nearly  so,  on  the  brick  pavement,  almost  immediately 
in  front  of  where  he  stood  when  she  first  saw  him. 
Another  witness  saw  Meyer  just  as  he  was  falling,  and 
saw  his  head  strike  the  pavement.  A  third  saw  him, 
just  as  he  was  stepping  off  the  edge  of  the  flagging. 
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stagger  and  fall.  This  witness  does  not  remember  of 
having  noticed  him  before.  He  says  he  does  not  know 
and  could  not  tell  whether  he  tripped  on  the  edge  of 
the  flagging,  or  simply  staggered  and  fell.  The  fall 
resulted  in  the  fracture  of  Meyer's  skull,  from  the 
effects  of  which  he  died  in  a  few  hours.  The  defend- 
ant refusing  to  pay  the  amount  of  the  policy,  plaintiff 
thereupon  commenced  this  action,  alleging  the  issu- 
ance of  the  policy,  the  death  of  the  assured,  and  a  com- 
pliance with  all  the  conditions  precedent  on  her  part 
to  a  right  of  recovery.  The  defendant,  in  answer, 
admitted  the  issuance  of  the  policy,  and  the  death  of 
Meyer  resulting  from  injuries  received  through  a  fall> 
but  denies  that  Meyer  died  from  the  direct  effects  of 
his  injuries  received  in  the  fall.  It  is  also  pleaded  that, 
at  the  time  of  the  injury  to  Meyer,  he  had  an  attack  of 
vertigo,  fits,  or  heart  trouble,  and  that  the  injury  and 
death  of  Meyer  were  due  to  an  attack  of  vertigo,  fits, 
heart  trouble,  or  some  bodily  infirmity.  When  the  case 
came  on  for  trial,  the  defendant,  in  open  court, 
expressly  admitted  all  the  allega.tions*  of  the  petition, 
except  any  liability  to  plaintiff,  and  denied  liability 
because  of  the  facts  stated  in  the  answer,  showing  that 
the  death  of  Meyer  was  the  result  of  an  attack  of 
vertigo,  fits,  heart  trouble,  or  some  bodily  infirmity, 
and  claimed  and  was  awarded  the  opening  and  closing. 

Three  special  interrogatories  were  submitted  to 
the  jury,  to  which  they  made  answers  as  indicated. 
These  interrogatories  and  answers  were  as  follows: 
^'First.  Was  the  falling  of  H.  H.  Meyer  on  the  brick 
pavement  at  Quincy,  111.,  on  October  22,  1892,  at  the 
time  he  was  injured,  caused  directly  or  indirectly  from 
fits,  vertigo,  or  any  disease  or  bodily  infirmity? 
Answer:  No.  Second,  If  the  falling  of  H.  n.  Meyer  on 
the  brick  pavement  was  caused  directly  or  indirectly 
by  reason  of  any  disorder  in  his  physical  condition  at 
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that  time,  did  such  condition  result  from  some  tempo- 
rary cause  and  not  from  previous  disease  or  bodily 
infirmity?  Answer:  Yes.  Third.  If  you  answer  the 
last  interrogatory  'Yes/  was  the  disorder  something 
other  than  fits  or  vertigo?  Answer:  Yes."  The  jury 
also  returned  a  general  verdict  for  the  plaintiff. 

The  abstract  contains  several  assignments  of  error, 
l)ut  the  argument  of  appellant's  counsel  relates  to  but 
two  subjects:  Firsts  it  is  insisted  that  the  verdict  5s 
not  sustained  by  sufficient  evidence;  and,  second^  that 
the  court  erred  in  its  instructions  to  the  jury.  Some 
other  matters  are  referred  to,  which  we  may  incident- 
ally mention  during  the  course  of  the  opinion. 

As  the  defendant  assumed  the  burden  of  showing 
that  the  injuries  which  caused  the  death  of  Meyer 
resulted  directly  or  indirectly  from  an  attack  of  ver- 
tigo, fits,  heart  trouble,  or  some  bodily  infirmity,  it  is 
manifest  that  the  verdict  is  right,  unless  the  evidence 
adduced  to  sustain  this  issue  is  so  overwhelming  as  to 
produce  the  conviction  that  the  verdict  was  the  result 
of  passion  or  prejudice,  or  unless,  under  the  undisputed 
evidence  in  the  *case,  no  two  minds  of  ordinary  intelli- 
gence could  reasonably  and  fairly  come  to  any  other 
rational  conclusion  than  that  the  injury  and  death  of 

Meyer  were  due  to  or  caused  by  an  attack,  as 
1  claimed  by  the  defendant.     We  have  already 

recited  enough  of  the  facts  to  show  that  the 
assured  was  a  man  of  good  health,  and  free  from  dis- 
ease, so  far  ae  could  be  discovered  by  members  of  his 
family  or  by  his  family  physician,  up  until  within  a 
few  minutes  of  the  a<?cident.  It  is  true  that  when  first 
observed,  just  prior  to  his  fall,  he  was  staggering  or 
wavering,  as  one  might  do  who  had  an  attack  of  ver- 
tigo, or  who  was  subject  to  fits;  but  the  experts  whose 
testimony  wa«  adduced  upon  trial  say  that  his  conduct 
might  be  due  to  a  fainting  spell,  caused  by  some  injury 
or  shock  to  his  system,  or  to  an  attack  of  indigestion. 
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or  to  a  number  of  other  causes.  There  is  no  more  rea- 
son for  saying  that  the  accident  was  due  to  an  attack 
of  vertigo  or  fits  than  that  it  was  caused  by  some  slight 
injury  juat  previously  received,  or  to  some  other  local 
cause,  which  resulted  in  a  temporary  faint,  causing 
the  fall.  It  will  not  do  to  say  that  the  evidence  shows 
beyond  controversy  that  the  injury  and  death  were 
due  to  an  attack  of  vertigo,  fits,  heart  trouble,  or  some 
other  bodily  infirmity,  unless  we  are  prepared  to  hold 
that  any  slight  or  temporary  disorder  is  a  "bodily 
infirmity,"  within  the  meaning  of  the  policy.  And  this 
brings  us  to  the  second  question  in  the  case. 

II.  The  court  instructed  the  jury,  in  substance, 
that,  if  the  death  of  Meyer  was  due  to  an  attack  of 
vertigo  or  fits,  then  the  plaintiff  could  not  recover,  nor 
did  it  matter  whether  the  attack  was  sudden,  unex- 
pected, or  temporary,  or  the  manifestation  of  a  per- 
manent disorder;  but,  with  reference  to  "disease"  and 

"bodily  infirmity,"  the  court  gave  this  instruc- 
2  tion:    "(6)  If  Herman  H.  Meyer's  fall  was  caused 

by  disease,  plaintiff  cannot  recover;  but  the 
question  naturally  arises,  what  is  a  "disease'  within 
the  meaning  of  the  contract  in  suit?  The  ordinary 
definition  of  the  word  is:  *Any  derangement  of  the 
functions  or  alteration  of  the  structure  of  the  animal 
organs.'  This,  as  you  will  see,  would  include  the 
slightest  and  most  temporary  ailment.  But  this  is  not 
its  meaning  as  used  in  this  policy.  The  policy  or  con- 
tract in  suit  singles  out  some  particular  diseases,  as 
vertigo  or  fits,  and  exempts  the  company  from  lia- 
bility for  accidents  caused  thereby;  and  in  such  cases, 
as  I  have  told  you  in  the  last  instruction,  the  com- 
pany will  be  relieved  from  liability,  even  if  the  attack 
was  sudden,  unusual,  and  of  a  transient  nature;  but  if 
you  don't  find  either  of  these  two  specially  mentioned 
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maladies  to  have  been  the  cause  of  the  accident,  but 
are  required  to  see  whether  such  cause  existed 
3  under  the  general  head  of  ^disease,'  then  you 

must  accept  this  word  as  meaning  some  ailment 
or  disorder  of  somewhat  established  or  settled  char- 
acter, some  physical  disturbance  to  which  Meyer  was 
subject,  and  of  which  the  attack  that  caused  his  fall 
was  in  some  measure  a  recurrence.  A  mere  temporary 
disorder,  that  was  new  or  unusual  with  him,  arising 
from  some  sudden  and  unexpected  derangement  of  the 
system,  though  it  produced  or  caused  unconsciousness, 
would  not  be  a  ^disease'  within  the  meaning  of  this 
contract,  and  would  not  exempt  the  defendant  com- 
pany from  liability  in  this  action.  Here,  again,  you 
are  limited  to  circumstantial  evidence  upon  which  you 
are  to  base  your  finding.'^  In  another  instructiqp  the 
court  said:  "Construing  the  contract  or  policies  sued 
upon,  I  may  say  that  under  its  provisions,  if  said 
Meyer's  fall  was  caused  by  vertigo  or  fits,  or  by  reason 
of  disease  or  bodily  infirmity,  the  defendant  cannot  be 
held  liable  in  this  action.  And,  under  the  facts  in  this 
case,  the  words  'disease'  and  'bodily  infirmity'  must 
be  considered  as  having  the  same  meanins^." 

These  instructions  are  vigorously  assailed.  It  is 
contended  oh  behalf  of  the  company  that  it  is  exempt 
from  liability  on  account  of  injury,  through  any  defect, 
imperfection,  weakness,  or  unhealthy  state  of  the 
body,  although  the  same  was  not  a  developed  or 
recognized  disease;  and  that,  while  the  words  "any  dis- 
ease" would  embrace  and  include  any  "bodily  infirm- 
ity," yet  "every  bodily  infirmity"  would  not  necessarily 
be  a  disease.  The  instruction  with  reference  to  an 
attack  of  vertigo  or  fits  is  not  complained  of,  and  the 
controlling  point  on  this  branch  of  the  case  turns  upon 
the  definition  given  by  the  court  of  the  terms  "disease*' 
and  "bodily  infirmity."    It  is  said  the  court  erred  in 
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holding  them  to  mean,  in  effect,  the  same  thing,  and 
that  in  any  event,  the  sixth  paragraph  of  the 
4  charge  is  erroneous  and  misleading.    As  used  in 

this  policy,  we  think  the  words  "disease"  and 
"infirmity"  mean  practically  the  same  thing.  When 
speaking  of  an  "infirmity,"  we  generally  mean  the  state 
or  quality  of  being  infirm  physically  or  otherwise, — 
debility  or  weakness;  and  by  the 'use  of  the  word  "dis- 
ease" we  desire  to  convey  the  impression  of  a  morbid 
condition,  resulting  from  some  functional  disturbance 
or  failure  of  physical  function  which  tends  to  under- 
mine the  constitution.  We  do  not,  as  a  general  rule, 
apply  either  term  to  a  slight  and  temporary  disorder, 
or  to  the  imperfect  working  of  some  function,  which 
is  over  in  a  short  period  of  time,  and  which,  when 
recovered  from,  leaves  the  body  in  its  normal  condi- 
tion. In  using  either  of  the  words,  we  do  not,  as  a  rule, 
refer  to  a  slight  and  mere  temporary  disturbance  or 
enfeeblement.  If  this  is  true  of  our  ordinary  speak- 
ing and  writing  it  is  certainly  clear  that  the  words 
should  be  given  no  broader  meaning  when  we  find 
them  used  by  an  insurance  company  in  a  clause  of  its 
policy  which  it  relies  upon  to  defeat  a  recovery  thereon. 
The  language  used  is  made  up  of  words  framed  by  the 
company  or  its  legal  advisers  in  an  attempt  to  limit 
as  narrowly  as  possible  the  scope  of  the  insurance;  and 
it  is  a  universal,  as  well  as  a  fair,  rule,  adopted  by  the 
courts  everywhere,  to  construe  the  terms  of  the  policy 
most  strongly  against  the  assurer,  and  to  resolve  every 
doubt  or  anibiguity  in  favor  of  the  assured  and  against 
the  assurer.  The  word  "disease,"  when  used  in  an  ordi- 
nary life  policy  has  been  given  the  meaning  we  think 
should  be  applied  to  it  in  this  case  in  the  following, 
among  other,  cases:  Cushman  v.  Insurance  Co.,  70  N. 
T.  72;  Insurance  Co.  v.  HeimanUy  93  Ind.  24;  Insurance 
Co.  V.  McTague,  49  N.  J.  Law,  587  (9  Atl.  Rep.  766); 
Pudritzky  v.  Supreme  Lodg.i,  76  Mich.  428  (43  X.  \\. 
Vol.  96  la— 25 
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Rep.  373);  Brown  v.  Insurance  Co.,  65  Mich.  306  (32  N. 

W.  Rep.  610);  Insurance  Co.  v.  Daviess'  ExW,  87  Ky. 

541  (9  S.  W.  Rep.  812).  See  also  Sieverts  v.  Association, 

95  Iowa,  710  (64  N.  W.  Rep.  671).  The  instruction 

5  given  by  the  court  below  is  in  harmony  with  our 
views,  and  clearly  makes  the  distinction  which 

we  think  ought  to  be  preserved  between  mere  tempo- 
rary disorders  and  those  functional  disturbances  which 
are  ordinarily  denominated  "diseases'^  or  "bodily 
infirmities."  Our  position  has  strong  support  in  the 
case  of  Indemnity  Co.  v.  Dorgan,  7  0.  0.  A.  581  (58  Fed. 
Rep.  945),  from  the  United  States  circuit  court  of 
appeals  for  the  Sixth  circuit;  Taft,  J.,  writing  the  opin- 
ion. This  authority  is  clearly  in  point,  and  was  evi- 
dently followed  by  the  learned  district  judge  in  prepar- 
ing his  instructions  in  this  case. 

The  phraseology  of  the  sixth  instruction  is  also 
complained  of.    It  is  said  it  required  the  defendants  to 
prove  that  the  attack  was  a  recurrence  of  some  pre- 
vious attack,  indicating  a  disorder,  before  it  could  be 
said  to  be  disease.    We  do  not  so  understand 

6  the  instruction.    The  whole  sentence  a  part  of 
which  is  complained  of  reads:    "Then  you  must 

accept  this  word  as  meaning  some  ailment  or  disorder 
of  a  somewhat  established  or  settled  character,  some 
physical  disturbance  to  which  Meyer  was  subject,  and 
of  which  the  attack  that  caused  his  fall  was  in  some 
manner  a  recurrence.  A  mere  temporary  disorder, 
that  was  new  or  unusual  with 'him,  arising  from  sudden 
and  unexpected  derangement  of  the  system,  though  it 
produced  or  caused  unconsciousness,  would  not  be  a 
^disease,'  within  the  meaning  of  this  contract,  and 
would  not  exempt  the  defendant  company  from  liabil- 
ity in  this  action."  The  instruction  is  clear  and  unam- 
biguous, and  is  not  fairly  susceptible  of  the  construc- 
tion counsel  would  place  upon  it.  It  is  also  said  that 
the  court  was  in  error  in  instructing  with  reference  to 
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disease,  for  the  reason  that  defendant  did  not  plead 
"disease,"  but  "bodily  infirmity.'^  The  policy,  however, 
used  both  terms,  and  reliance  was  placed  upon  the  pro- 
vision. The  court  was  required  to  so  instruct  in  order 
to  fully  present  the  issues. 

It  is  also  said  in  argument  that  the  policy  covers 
death  from  violent,  external,  and  accidental  means, 
and  that  the  proximate  cause  of  death  in  this  case  was 

not  the  fall,  but  some  disorder  with  which  the 
7  deceased  was  aflBicted.    It  is  quite  clear,  both 

on  principle  and  authority,  that,  if  the  disorder 
wiich  caused  the  fall  was  temporary  and  unexpected, 
the  injury  was  violent,  external,  and  accidental,  and 
the  whole  matter  was  properly  left  to  the  jury  for  them 
to  determine  whether  the  disorder  was  of  a  temporary 
character. 

An  exposition  of  what  is  proximate  cause  is  not 
called  for  here.  It  is  almost,  if  not  quite,  impossible  to 
give  a  definition  of  the  term  "proximate  cause"  which 
shall  at  once  be  clear,  accurate,  and  comprehensive. 
It  is  sufficient  to  say  that  the  question  here  mooted 
has  been  decided  adversely  to  appellant  by  a  long  line 
of  respectable  authorities,  among  which  arc  the  Dorgan 
Casey  supra,  and  Max  v.  Assurance  Co.,  4t  Law  T.  (N.  S.) 
833;  Winspear  v.  Insurance  Co.,  6  Q.  B.  Div.  42  (24 
Alb.  L.  J.  331);  Lawrence  v.  Insurance  Co.,  7  Q.  B.  Div. 
216;  Trew  v.  Assurance  Co.,  6  Hurl.  &  N.  838; 
Reynolds  v.  Insurance  Co.,  22  Law  T.  (N.  S).  820; 
Insurance  Co.  v.  Crandal,  120  U.  S.  527  (7  Sup.  Ct. 
Rep.  685).  It  seems  to  be  a  well-settled  rule  in  insur- 
ance law  to  attribute  an  injury  or  loss  to  its  proximate 
cause  only;  and,  if  this  be  true,  the  disorder,  wnatever 
it  may  have  been,  was  but  a  condition,  the  fall  being 
the  sole  and  proximate  cause  of  the  injury.  Lord 
Bacon^s  first  maxim  that  "it  were  infinite  for  the  law 
to  judge  the  cause  of  causes,  and  their  impulsions  one 
of  another;  therefore  it  contenteth  itself  with  the 
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immediate  cause,  and  jiidgeth  of  acts  by  that,  without 
looking  to  any  farther  degree," — seems  to  apply  to 
this  character  of  cases. 

The  instructions  of  the  court  below  were  correct; 
the  verdict  has  support  in  the  evidence;  and  the  judg- 
ment is  affirmed. 
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^^^~^  Contributery  Negligenee:  codbt  and  juby.    Though  one  have  another 
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^  ^  knows  has  a  plank  out  of  it.  he  is  not  guilty  of  contributory  neg* 
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~96~388  [nterroiratories.    It  is  proper  to  submit  an  interrogatory  to  the  jury 
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fi25  206  &  crossing  used  the  ordinary  care  which  a  reasonably  prudent 
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,S^388 

^^''         Appeal  from  Pocahontas   District  Court. — ^Hon.  Lot 

Thomas,  Judge. 

Friday,  December  13,  1895. 

Action  at  law  to  recover  damages  for  a  personal 
injury.  From  a  judgment  on  a  verdict  for  the  plaintiff^ 
the  defendant  appeals. — Affirmed. 

R.  M,  Wright  for  appellant. 

Helsell  &  Gilchrist  for  appellee. 

Eothrock,  J. — I.  On  the  fourth  day  of  January, 
1894,  the  plaintiff  was  engaged  in  the  general 
merchandise  business  in  the  incorporated  town  of 
Laurens.  On  the  evening  of  that  day,  while  walking 
along  a  street  crossing  in  said  town,  he  fell,  and  dislo- 
cated one  of  his  ankles,  and  broke  one  of  the  bones  in 
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his  leg  below  the  knee.  He  brought  this  action  against 
the  town  to  recover  damages  for  the  injury,  and 
claimed  the  right  to  recover  on  the  ground  that  his 
injury  occurred  by  reason  of  a  defect  in  the  street  cross- 
ing. The  injury  was  received  while  going  from  his 
place  of  business  to  his  residence.  His  store  was 
located  on  a  comer  on  the  west  side  of  Third  street. 
His  residence  was  on  the  east  side  of  said  street,  and 
about  two  blocks  south  of  his  store.  At  about  equal 
distances  from  his  house  and  place  of  business,  there 
was  a  cross  street  known  as  "Olive  Street.^'  On  one 
corner  on  the  north  side  of  the  cross  street  there  was 
a.  church  buildiug  fronting  on  Third  street,  and 
immediately  across  Third  street  there  was  another 
church  fronting  on  the  same  street.  The  street  cross- 
ing, where  the  injury  was  received,  was  laid  across 
Third  street  from  one  of  the  church  lots  to  the  other. 
The  crossing  was  quite  generally  used.  There  was  a 
street  crossing  from  the  plaintiff^s  store  across  to  the 
east  side  of  Third  street  which  was  in  good  repair,  and 
there  was  a  sidewalk  from  the  east  end  of  that  crossing 
along  the  east  side  of  Third  street,  down  to  Olive 
street;  so  that  the  plaintiff,  in  going  from  his  home  to 
his  place  of  business,  had  two  routes  very  nearly  equal 
in  distance.  The  distance  by  the  east  side  of  the  street 
was  a  few  steps  further,  because  the  store  door  was 
not  quite  opposite  to  the  cross  walk.  At  the  time  the 
injury  was  received,  the  plaintiff  went  down  the  west 
sidewalk,  and  at  the  church  on  the  corner  he  turned  to 
the  east,  and  received  the  injury  while  crossing  to  the 
side  of  the  street  where  his  home  was  situated.  This 
waa  nearly  a  block  north  of  his  home.  There  is  no  real 
dispute  that  there  was  a  defect  in  the  crossing.  It 
was  about  three  feet  wide,  constructed  of  boards  two 
inches  thick.  The  boards  were  twelve  inches  wide. 
Some  time  before  the  injury,  about  eight  feet  of  the 
middle  board  was  broken  and  removed,  so  that  at  that 
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point,  and  at  about  the  middle  of  the  broken  space 
there  was  a  hole  or  depression  between  the  two  out- 
side boards,  variously  estimated,  by  the  witnesses  in  the 
case,  as  from  two  to  twelve  inches  in  depth.  The  acci- 
dent occurred  after  nightfall,  and  there  was  a  strong 
wind  from  the  north,  and  some  snow  falling.  The 
streets,  sidewalks,  and  crossings  were  smooth  on 
account  of  ice,  and  there  had  been  ice  on  the  crossing 
at  the  church  corners  for  some  time.  There  is  no 
doubt  that  the  jury  were  fully  warranted  in  finding 
that  the  authorities  of  the  town  were  negligent  in  per- 
mitting the  hole  in  the  crossing  to  remain  open,  and 
that  it  was  a  sufficient  defect  to  authorize  a  recovery 
against  the  town  for  an  injury  received  by  any  on^, 
unless  the  person  injured,  by  his  own  negligence,  con- 
tributed to  produce  the  injury.  And  we  have  given  a 
particular  statement  of  the  location  of  the  plaintiff's 
place  of  business  and  his  home,  because  the  principal 
question  in  the  case  is  whether  the  defendant  has  any 
right  to  recover  by  reason  of  his  knowledge  of  the 
defect  in  the  crossing,  and  the  claim  by  defendant  that 
he  should  have  crossed  from  his  store  to  the  east  side 
of  the  street,  and  avoided  the  defective  crossing.  In 
other  words,  the  real  question  in  the  case  is  whether 
the  plaintiff's  own  negligence  contributed'  to  his  injury. 
And  the  only  question  of  negligence  to  be  con- 
sidered relates  to  the  defect  by  reason  of  the  broken 
boards.  The  court  rightly  instructed  the  jury  that 
there  was  no  evidence  of  any  negligence  of  the  defend- 
ant in  permitting  the  ice  or  snow  to  accumulate  and 
remain  on  the  crossing. 

II.  The  plaintiff  moved  into  the  house  on  the  east 
side  of  the  street  in  November  previous  to  the  accident. 
From  that  time  he  passed  daily  from  his  home  to  his 
store,  to  and  from  his  meals,  until  the  time  of  the  acci- 
dent. Sometimes  he  traveled  one  side  of  the  street, 
and  sometimes  the  other.    He  knew  that  part  of  the 
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middle  board  of  the  crossing  had  been  broken  and 
removed.  He  had  examined  the  defect  made  by  its 
removal.  His  wife  fell  at  that  place  some  days  before 
he  was  injured,  and  he  then  examined  the  defect. 
These  and  other  undisputed  facts  disclosed  in  evidence 
show  without  question  that  he  knew  of  the  defect  and 
its  extent.  It  does  not  appear  that  any  one  was  at  any 
time  injured  by  reason  of  the  defect  until  the  plaintiff 
received  his  injury.  We  cannot  recite  the  testimony  of 
the  witnesses  examined  on  the  trial.  There  is  much  in 
the  evidence  as  to  the  velocity  of  the  wind  on  that 
evening,  and  as  to  whether  the  night  was  dark,  or 
whether  it  was  light,  so  that  plaintiff  could  see  the 
defect.  But  there  is  little  doubt  that  plaintiff  intended 
to  cross  just  where  he  did.  It  is  contended  with  great 
vigor  on  the  part  of  the  appellant  that  the  evidence  of 
contributory  negligence  is  so  conclusive  that  the  jury 
were  wholly  unwarranted  in  returning  a  verdict  for 
plaintiff,  and  many  of  the  cases  upon  the  question  of 
contributory  negligence  decided  by  this  court  are  cited 
either  by  appellant  or  appellee.  And  many  adjudged 
cases  of  other  courts  are  cited.  The  main  contention  of 
appellant  is  that  plaintiff  should  have  either  crossed 
over  to  the  east  side  of  the  street  at  his  store,  or  that 
he  should  have  passed  the  defective  crossing,  and 
crossed  over  the  street  south  of  it.  The  main  reliance 
of  appellant  in  support  of  the  claim  made  in  its  behalf 
is  that  the  evidence  and  the  petition  in  the  case  show 
that  the  plaintiff  knew  that  the  crossing  was  not  only 

defective,  but  that  it  was  dangerous.  The  court 
1  instructed  the  jury  upon  the  question  as  follows: 

"(8)If  you  find  from  the  evidence  that  the  plaint- 
iff, at  the  time  he  passed  over  the  crossing,  knew  that 
it  was  unsafe  or  in  a  dangerous  condition,  and  that  it 
was  imprudent  to  do  so  at  that  time,  in  consequence  of 
the  darkness,  or  of  the  walks  or  crossings  being  cov- 
ered with  ice  or  snow,  and  the  condition  of  the  wind, 
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or  for  any  other  cause,  and,  with  this  knowledge,  he 
persisted  in  passing  over  the  crossing  in  question,  and 
if  there  was  another  walk  which  he  might  have  taken 
in  going  to  the  place  where  he  desired  to  go,  then  he 
would  be  guilty  of  contributory  negligence  which  con- 
tributed to  the  injury,  and  he  cannot  recover;  but  if  you 
find  that  although  the  plaintiff  had  knowledge  of  the 
defective  condition  of  the  crossing,  but  believed  that 
it  might  be  passed  in  safety,  by  the  exercise  of  ordi- 
nary care,  and  he  did  not  believe  that  it  was  imprudent 
to  go  upon  said  crossing  and  pass  along  the  same,  and 
had  the  right,  as  a  reasonably  prudent  man,  to  so 
believe,  then  he  would  not  be  chargeable  with  negli- 
gence in  going  upon  the  crossing  where  the  defect 
existed.  The  plaintiff,  in  the  selection  of  the  walk 
to  be  pursued'  by  him,  was  under  legal  obligation  to  act 
as  a  man  of  ordinary  prudence  and  care.  So,  in  passing 
over  the  crossing,  he  was  required  to  walk  as  an  ordi- 
narily prudent  man  would  walk,  considering  his 
knowledge  of  the  condition  of  the  planks  in  the  cross- 
ing, and  of  its  icy  and  slippery  condition,  the  darkness 
of  the  night,  the  condition  of  the  wind,  and  all  circum- 
stances surrounding  him.  If  he  did  so,  and  while  pass- 
ing over  or  along  the  crossing,  his  foot  slipped  and 
went  into  the  hole  in  the  crossing,  and  by  reason 
thereof  he  was  injured,  and  if  the  same  was  caused  by 
the  negligence  of  the  defendant  in  permitting  the 
crossing  to  be  or  remain  in  that  condition,  then  he  can 
recover  the  damages  sustained.  If  he  did  not  use  such 
care  and  prudence,  and  met  with  an  accident,  then  he 
cannot  recover,  even  though  the  defendant  may  have 
been  negligent."  We  do  not  understand  counsel  for 
appellant  to  combat  the  rule  as  expressed  in  this 
instruction,  but  it  is  contended  that  the  evidence  con- 
clusively and  without  conflict  shows  that  the  act  of  the 
plaintiff  in  attempting  to  cross  the  street  was  negli- 
gent, imprudent,  and  without  excuse,  and  that  by  rea- 
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son  thereof  it  should  have  been  held  by  the  court  as 
matter  of  law,  that  he  was  not  entitled  to  recover.  We 
do  not  agree  with  that  proposition.  We  think  undei 
the  evidence,  which  we  will  not  review,  that  the  jury 
were  warranted  in  finding  that  the  plaintiff  did  not 
preclude  himself  from  recovery  by  attempting  to  make 
the  crossing.  And  it  is  unnecessary  to  review  all  of 
the  cases  cited.  The  instruction  we  have  above  set  out 
is  in  line  with  all  cases  where  the  question  whether 
the  party  should  have  taken  another  way  is  con- 
sidered. In  the  case  of  Parkhill  v.  Town  of  Brighton^ 
61  Iowa,  103  (15  N.  W.  Rep.  583),  it  wa»  held  that  the 
court  erred  in  refusing  to  give  an  instruction  to  the 
effect  that  if  the  plaintiff  knew  that  the  walk  was 
unsafe,  and  that  it  was  imprudent  to  pass  over  it, 
though  there  was  another  walk  which  she  might  have 
taken,  she  could  not  recover.  In  that  case  the  plaintiff 
testified  that  she  knew  the  walk  "was  in  a  terrible  bad 
condition.''  In  McGinty  v.  City  of  Keokuk,  66  Iowa, 
725  (24  N.  W.  Rep.  506),  the  same  rule  was  adopted; 
and  in  FuUiam  v.  City  of  Muscatine,  70  Iowa,  436  (30 
N.  W.  Rep.  861),  substantially  the  same  doctrine  was 
held.  In  Hartman  v.  City  of  Muscatine,  70  Iowa,  511 
(30  N.  W.  Rep.  859),  it  was  held  that  because,  by  the 
undisputed  evidence,  plaintiff  knew  when  he  made  the 
attempt  to  cross  the  place  that  it  was  dangerous,  and 
that  he  ought  to  have  taken  another  way  the  court 
should  have  given  an  instruction  upon  the  question 
whether  it  was  prudent  to  attempt  to  cross  over  the 
place  of  the  injury.  It  is  recognized  in  all  the  cases 
cited  that  the  mere  fact  that  the  plaintiff  knew  the 
place  of  the  injury  was  dangerous,  and  that  there  was 
another  safe  and  convenient  way,  will  not  prevent  a 
recovery.  Rice  v.  City  of  Des  Moines,  40  Iowa,  638; 
Walker  v,  Decatur  County,  67  Iowa,  307  (25  N.  W.  Rep. 
256).  In  the  last-named  case  it  was  held  that  it  was 
error  to  instruct  the  jury  that  if  there  was  another 
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road  which  was  safe  and  convenient,  and  the  plaintiff 
knew  the  bridge  where  the  injury  was  received  was 
unsafe,  then  plaintiff  was,  as  a  matter  of  law,  neg- 
ligent, and  that  the  question  of  contributory  negli- 
gence should  have  been  submitted  to  the  jury  to 
determine.  This  case  was  followed  in  Kendall  v.  City 
of  Albia,  73  Iowa,  241  (34  N.  W.  Rep.  833),  and  an 
instruction  was  approved  which,  in  substance,  was  the 
same  as  the  instruction  given  in  this  case  which  is 
above  set  out.  We  need  not  further  review  cases  on 
this  question. 

III.  The  court  upon  the  request  of  the  defend- 
ant, submitted  a  number  of  special  interrogatories  to 
the  jury.  One  of  them  was  as  follows:  "Was  there 
another  safe  and  equally  convenient  way  for  the 
plaintiff  to  take  at  the  time  of  the  accident?"  The 
jury  answered  this  in  the  negative.  It  is  urged  that 
this  was  manifestly  without  any  support  in  the  evi- 
dence. If  it  were  to  be  conceded  that  the  claim  is  well 
founded,  it  would  not  work  a  reversal  of  the  judg- 
ment, for  the  very  satisfactory  reason  that  the  fact 
found  was  not  inconsistent  with  the  general  verdict, 
founded,  as  it  must  have  been,  on  the  theory  that  the 

plaintiff  was  not  negligent  or  imprudent  in 
2  passing  over  the  cpossing.    The  jury  found,  in 

answer  to  a  special  interrogatory  propounded 
by  the  plaintiff,  that  in  approaching  the  crossing,  and 
going  over  the  same,  the  plaintiff  used  ordinary  care, 
such  as  a  reasonably  prudent  man  would  use  under 
such  circumstances.  It  is  said  that  this  interrogatory 
was  improper,  and  ought  not  to  have  been  submitted  to 
the  jury.  We  do  not  think  that  the  objection  to  the 
interrogatory  is  well  taken,  but,  in  any  event,  it  was 
without  prejudice.  If  it  was  a  conclusion  oft  law,  it 
was  just  such  a  conclusion  as  the  jury  were  required 
to  reach  in  order  to  find  the  general  verdict  they  did: 
find. 


Digitized  by  VjOOQIC 


Dec.  1895]     Abnby  Bbos.  &  Crawford  t.  Meyer.  395^ 

Other  objections  are  made  by  appellant  which  w€ 
do  not  think  demand  special  consideration.  The  judg- 
ment of  the  district  court  is  affirmed. 


Abney  Brothers  &  Crawford  v.    Henry    Meyer, 

Appellant. 

Praeiiee  on  Appeal:    presumptions.    The  district  court  should  pre 
2    same,  on  writ  of  error,  that  the  admission,  over  objection,  of 
incompetent  but  material  evidence,  was  prejudicial,  though  the 
transcript  or  bill  of  exceptions  sent  up  does  not  show  all  the 
evidence. 

Praetloet    books  of  account  should  not  be  admitted  in  evidence  in 
1    the  absence  of  preliminary  proof  required  by  Code,  8658. 

Appeal  from  Carroll  District  Court. — Hon.  C.  D.  Gold- 
smith, Judge. 

Friday,  Deobmbbr  13,  1895. 

B.  L  Salinger  for  appellant. 

Douglas  Rogers  and  McCrary  dk  McCrary  for 
appellees. 

Deemer,  J. — This  case  comes  to  us  on  a  certificate 
from  the  trial  judge.  The  case  was  originally  brought 
in  justice  court  upon  an  open  account  for  the  sum  of 
five  dollars  and  ninety-five  cents.  The  defendant  inter- 
posed a  counterclaim  for  the  sum  of  two  dollars  and 
fifty  cents.  There  was  a  trial  to  a  j  ury  in  j  ustice  court, 
and  a  verdict  was  returned  for  plaintiff  for  the  sum  of 
ninety-five  cents.  The  defendant  sued  out  a  writ  of 
error  to  the  district  court,  and  the  district  court  sus- 
tained the  justice.  The  appeal  is  from  this  ruling  on 
the  writ  of  error. 

We  will  not  set  forth  the  certificate,  for  the 
expense  of  printing  it  would  exceed  the  amount  of  the* 
judgment.    Two  questions  are  presented.    One  relates 
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to  the  sufficiency  of  preliminary  proof  to  justify  tht 
admission  of  certain  books  of  account  in  evidence;  th( 
other,  as  to  the  presumption  of  prejudice  arising  from 
an  erroneous  ruling,  where  the  juMice  of  the  peace 
does  not  certify  up  all  the  evidence  received  before 
him. 

The  certificate  recites  that  the  plaintiffs  failed 

to  show  that  the  charges  in  the  books  were  made 

in  the  ordinary  course  of  business;  that  it  did  not 

appear  that  the  books,  or  the  set  to  whicb 

1  they  belonged,  showed  a  continuous  course 
of  dealing  with  persons  generally,  or  sev- 
eral items  of  charge  at  different  times  against  the 
defendant,  nor  were  any  of  the  charges  introduced 
in  evidence  verified  by  any  person  who  made  the 
same,  to  the  effect  that  said  persons  believed  them 
to  be  jufit  and  true,  and  no  reason  was  given  for  the 
failure  to  make  such  verification.  It  is  strange, 
indeed,  that  the  district  judge  should  certify  to  us  the 
question  as  to  whether  the  books  were  admissible  or 
not,  under  such  a  record.  A  reading  of  the  statute 
(Code,  section  3658),  answers  the  question  in  the  neg- 
ative. 

It  is  said,  however,  that,  if  error  was  committed 

by  the  justice,  it  was  error  without  prejudice,  for  that 

all  the  evidence  introduced  before  the  justice  is  not 

contained  in  the  transcript  or  bill  of  exceptions. 

2  It  is  conceded  that  the  evidence  was  material, 
and,    as   it   is   admitted    over   the    objections 

of  the  defendant,  we  must  presume  that  the  jury 
considered  it.  Leasman  v,  Nicholson ,  59  Iowa,  259 
(12  N.  W.  Rep.  270  and  13  N.  W.  Eep.  289); 
Johnson  v.  Harder,  45  Iowa,  680.  ^'Where  there  has 
been  error  a  presumption  of  prejudice  arises;  and,  if 
the  record  fails  to  satisfy  us  that  no  prejudice  has  been 
caused,  then  such  error  cannot  be  disregarded." 
This    should    not    be   left    in    serious    doubt.    Potter 
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V.  Railroad  Co.,  46  Iowa,  399.  See,  also,  Strohel 
V.  Moser,  70  Iowa,  126  (29  N.  W.  Rep.  821).  Look- 
ing to  such  of  the  record  as  we  have  in  this  case, 
we  cannot  say  that  the  error  was  without  prejudice.  It 
is  with  extreme  reluctance  that  we  reverse  this  case, 
for  it  should  never  have  been  presented  to  this  court. 
But  it  will  not  do  to  announce  erroneous  rules  of  law 
simply  to  rid  ourselves  of  such  appeals.  Such  questions 
as  are  here  presented  ought  never  to  be  certified  to 
this  court.  They  are  unimportant  to  every  one  save 
the  litigants,  and  our  time  ought  not  to  be  taken  up 
with  such  trifling  cases. — Reversed. 


B.  F.  Debb  v.  W.  H.  Keaough,  Appellant. 

Alteration  of  Note:    good  fatth  buyer.  Where  a  blank  left  in  a  note^ 

1  is,  after  delivery,  fraadulently  filled  so  as  to  provide  for  the  pay- 
8  ment  of  interest,  the  note  is  void  in  all  hands,  unless  some  neg^- 
4    ligence  of  the  maker  appear. 

Jury  Qaestion.    Where  there  is  evidence  that  ciroumstances  existed 

2  which  onght  to  have  pat  the  buyer  of  a  note  on  inquiry  and  other 
evidence  that  the  note  was  bought  for  value,  without  notice  and 
before  maturity,  the  question  whether  the  purchase  was  in  good 
faith  was  for  the  jury. 

Appeal  from  Hamilton  District  Court. — Hon,  D.  B. 
HiNDMAN,  Judge. 

Friday,  December  13,  1895. 

Action  upon  a  promissory  note.  Trial  by  jury. 
Verdict  and  judgment  for  the  plaintiff.  Defendant 
appeals. — Reversed. 

Yeoman  &  Kenyon  and  D.  C.  Chase  for  appellant. 

Wesley  Martin  for  appellee. 
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Rothrock,  J. — I.  The  note  upon  which  the  suit 
was  brought  is  negotiable  in  form.  It  is  dated  in  May, 
1888,  and  became  due  May  18, 1889,  and  is  payable  to 
the  order  of  Cole,  Grant  &  Co.  It  was  indorsed  before 
it  became  due  by  Cole,  Grant  &  Co.  to  C.  H.  Neely,  and 
by  Neely  to  the  plaintiff.  The  defendant  admitted 
that  he  signed  the  note,  and  he  set  up  two  defenses 
against  it.  The  first  defense  was  that  the  note  was 
procured  from  him  by  fraud.  One  McNeil  appeared 
at  defendant's  farm  in  May,  1888,  as  the  agent  of  a 
fence  manufacturing  company.  He  procured  the 
defendant  to  sign  the  note  in  suit  in  consideration  of 
appointing  him  a  township  agent  for  the  sale  of  the 
fence.  We  need  not  set  out  the  false  representations 
upon  which  defendant  relies  to  defeat  recovery  of  the 
note.  It  is  enough  to  say  that  the  note  was  obtained 
from  the  defendant  by  the  basest  fraud  and  deceit. 
The  fraud  was  substantially  the  same  as  in  Bank  v. 
Zeims,  93  Iowa,  140  (61  N.  W.  Rep.  483).  The  note  in 
that  case  was  procured  by  an  agent  representing  the 
same  pretended  fence  manufactory,  and  the  falsehoods 
and  deceit  in  the  one  case  are  substantially  the  same 
as  in  the  other.  There  is  no  doubt  of  the  fraud.  It  is 
so  manifest  that  it  is  not  claimed  that  the  note  would 
be  valid  as  between  the  payee  and  maker.  The  other 
defense  is  founded  upon  what  is  claimed  to  be  a  fraud- 
ulent and  unauthorized  alteration  of  the  note  after  it 
was  executed  and  delivered.  The  instrument  was 
taken  upon  a  blank  form  of  note.  The  following  is  a 
copy  as  it  appeared  at  the  time  of  the  trial  in  the 
court  below:  "Fort  Dodge,  la..  May  — ,  1888.  $120. 
On  or  before  the  18  day  of  May  1889,  I  promise  to  pay 
to  the  order  of  Cole,  Grant  &  Co. — one  hundred  twenty 
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— dollars  value  received  with  interest  at  ten  per  cent, 
per  annum/^  The  defendant,  in  answer,  averred 

1  the  fact  to  be  that  when  he  signed  and  delivered 
the  note  the  word  "ten"  was  not  written  in  the 

note  and  he  testified  as  a  witness  upon  the  trial  that 
when  the  note  was  delivered  the  word  "ten"  was  not 
written  therein,  and  that  he  did  not  intend  to  give  an 
interest-bearing  note,  and  that  it  was  expressly  agreed 
between  him^  and  McNeil,  the  pretended  agent,  that 
the  instrument  was  not  to  bear  interest.  There  is  no 
evidence  except  the  prima  facie  case  made  by  the  face 
of  the  note  which  is  in  any  way  contradictory  to  the 
defendant's  testimony  as  to  the  form  of  the  note  when 
it  was  signed  and  delivered.  And  the  defendant  is  cor- 
roborated to  some  extent  by  two  witnesses  who  were 
experts,  and  who  testified  that  in  their  opinion  the 
word  "ten"  in  the  blank  was  not  in  the  same  handwrit- 
ing as  the  other  written  parts  of  the  note. 

II.  It  is  conceded  by  counsel  in  the  case  that  if 
the  plaintiff  purchased  the  note  in  good  faith,  without 
notice,  before  due,  and  for  a  valuable  consideration, 
he  is  entitled  to  recover,  notwithstanding  the  original 

fraud  in  the  transaction.    There  was  evidence 

2  which  justified  such  a  finding.    There  was  also 
evidence    of   facts    and    circumstances    which 

tended  to  show  that  the  plaintiff  ought  to  have  made 
inquiry  as  to  the  validity  of  the  note  before  he  pur- 
chased it.  But  the  question  of  the  plaintiff's  being 
a  good-faith  purchaser  was  proper  to  be  submitted  to 
the  jury. 

III.  But  the  defense  founded  upon  the  fraudu- 
lent alteration  of  the  note  is  not  to  be  controlled  by 
the  alleged  fraudulent  representations  in  procuring  it. 
And  the  defendant  requested  the  court  to  charge  the 
jury  as  follows:  "That  if,  at  the  time  of  the  execution 
of  said  note,  it  was  agreed  between  the  said  Cole, 
Grant  &  C!o.,  or  his  agent  acting  for  him,  that  there 
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should  be  no  interest  on  said  note,  or  that  the  same 
should  draw  no  interest,  and  that  the  same  was  so 
drawn,  leaving  an  interest  blank  in  said  note;  and 
that,  after  the  execution  thereof,  the  same  was,  with- 
out the  consent  or  knowledge  of  the  said  Keough, 
fraudulently  altered  by  the  insertion  of  the  word  *ten' 
in  the  interest  blank  in  said  note,  the  same  is  a 
material  alteration,  and  the  plaintiff  cannot  recover.'^ 
This  instruction  was  refused,  and  the  court  instructed 

the  jury  on  that  question  as  follows:  "As 
3  regards  the  defense  set  up  in  this  case  by  the 

defendant  Keough  that  the  note  in  question  was 
changed  by  inserting  the  word  ^ten'  after  the  delivery, 
and  was  obtained  from  him  by  false  representations, 
you  are  instructed  that  to  defeat  a  recovery  on  those 
grounds,  you  must  find  from  the  evidence  that  the 
alleged  change  was  made  as  charged,  or  that  the 
alleged  false  representations  were  made  as  charged, 
and  that  such  false  representations  when  they  were 
made;  that  said  McNeill  then  knew  them  to  be  false; 
and  that  they  were  such  that  a  man  of  ordinary  caution 
and  prudence  would  be  likely  to  rely  upon;  and  that 
defendant,  Keough,  did  rely  upon  the  truth  of  them, 
and  was  induced  thereby  to  give  the  said  note;  that  he 
has  been  in  some  manner  injured  by  such  false  repre- 
sentations or  damaged  in  the  note,  and  that  the  plaint- 
iff in  this  action  is  not  an  innocent  holder  of  the  note." 
Another  instruction  given  was  to  the  same  effect, — 
that  the  defendant  was  not  entitled  to  a  verdict  even 
if  they  found  that  there  was  a  fraudulent  alteration 
of  the  note,  unless  they  found  that  the  plaintiff  was 
not  an  innocent  holder  of  it  The  effect  of  the  instruc- 
tions given  was  to  place  both  defenses  on  the  same 
ground,  and  to  require  the  jury  to  return  a  verdict 
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for  the  plaintiff,  unless  they  found  that  he  had  notice 
of  the  fraudulent  alteration.    We  do  not  think 
4  that  the  instructions  given  to  the  jury  can  be- 

sustained,  in  the  absence  of  some  evidence  of 
negligence,  or  some  showing  that  would  support  a 
finding  that  the  defendant  authorized  McNeil  to  fill 
the  blank.  There  can  be  no  recovery  against  the 
defendant  if  it  can  be  found  that  the  alteration  was 
made  without  his  knowledge  or  consent,  after  the 
instrument  was  delivered.  Bank  v.  Clark,  51  Iowa, 
273  (1  N.  W.  Rep.  491);  Charlton  v.  Reed,  61  Iowa,  166 
(16  N.  W.  Eep.  64);  Conger  v.  Crahtree,  88  Iowa,  536 
(55  N.  W.  Eep.  335);  Bank  v.  Hall,  83  Iowa,  645  (50 
N.  W.  Rep.  944);  Bank  i\  Zeims,  93  Iowa,  140  (61  N.  W. 
Rep.  433).  The  notes  in  the  two  cases  last  named  were 
obtained  in  the  same  interest — ^that  is,  for  the  same 
company — as  the  note  in  suit  in  this  case.  In  HalVs 
Case  the  alteration  of  the  note  was  precisely  the  same 
as  in  the  case  at  bar,  with  the  exception  that  eight 
per  cent  was  filled  in  the  blank.  Our  conclusion  is 
that  an  instruction  should  have  been  given  in  line  with 
the  instruction  refused,  and  for  the  reasons  stated, 
the  instructions  given  upon  the  effect  of  the  altera- 
tions are  not  in  harmony  with  the  above-cited  cases 
determined  by  this  court.  The  judgment  of  the  district 
court  is  reversed. 
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jiS  ^ 


J.  M.  Ensminger  v.  Margaret  R.  Ross,  Appellant. 

Personal  Transactions  with  Decedents:  evidbnoe.  One  next  of  kin 
1  was  also  a  legatee  and  executrix.  An  action  was  brought  to  make 
her  personally  liable  for  certain  notes  made  by  a  firm  in  which 
her  testator  was  a  partner.  Jleld^  as  the  action  was  not  brought 
4  against  her  a$  executrix,  testimony  on  part  of  the  payee  of  the 
note  touching  personal  transactions  between  him  and  decedent 
was  admissible.  See  Code,  8689.  French  v.-  French,  84  Iowa,  655, 
disUnguished. 

Practice:  waiybb.  Where  plaintiff  fails  to  plead  that  he  has  per- 
1  formed  a  condition  precedent,  but  the  petition  is  met  by  answer, 
8    OAly,  the  failure  to  perform  is  waived. 

Same.  A  party  may  demur  to  one  count  and  move  or  answer  as 
f    to  others. 


Appeal  from  Buchanan  District  Court. — ^Hon.  John  J» 
Net,  Judge. 

Friday,  December  13,  1895. 

These  cases  were  submitted  together,  and  fin 
opinion  filed  at  the  October,  1894,  term.  A  rehear- 
ing was  granted  on  defendant's  petition,  and  the 
cases  are  again  submitted  together.  The  petitions 
in  each  case  were  in  two  counts.  In  the  first  it 
is  alleged  that  for  several  years  prior  to  January  15, 
1891,  Edward  Ross  and  V.  F.  Weiser  were  a  part- 
nership engaged  in  the  milling  business  pt  Otter- 
ville,  Iowa,  under  *he  firm  name  and  style  of  V.  F. 
Weiser  &  Co. ;  that  on  January  fifteenth  Edward  Ross 
died,  leaving  V.  F.  Weiser  his  sole  surviving  partner; 
that  at  the  death  of  Ross  the  firm  had  on  hand  five 

Note.— The  origlnnl  opinion  in  ttiis  cauf«e  was  filed  October  28,  1804,  and  with* 
drawn  on  rehearing.    It  may  he  found  on  page  027  of  60  N.  W.  Bep. 
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or  six  thousand  dollars  worth  of  manufactured 
products,  raw  material,  notes,  and  accounts;  that 
for  the  purpose  of  effecting  a  settlement  of  the 
partnership  business  the  defendant  entered  into  a  con 
tract  with  V.  F.  Weiser,  by  the  terms  of  which  she 
^t^eed  to  pay  certain  notes  of  plaintiff's,  signed  by 
Weiser  and  others,  on  condition  that  he  (Weiser)  would 
turn  over  to  her  all  his  interest  in  and  to  the  partner- 
ship property,  as  well  as  a  certain  millstone  dresser 
and  a  boat  belongiDg  to  him  individually,  together 
with  a  lot  in  the  town  of  Otterville;  that  defendant 
assumed  to  be  acting  as  executrix  of  the  estate  of 
Edward  Boss  in  the  transaction  in  question,  so  far  as 
the  partnership  property  was  concerned,  but  that  in 
fact  she  had  no  authority  to  so  act;  that  defendant 
took  possession  of  the  individual  and  partnership 
property  aforesaid,  and  has  ever  since  used  the  same 
as  her  own;  that  the  note  which  the  defendant  agreed 
to  pay,  as  part  consideration  for  the  property  received, 
was  an  accommodation  note  given  for  the  benefit  of 
the  firm  of  Weiser  &  Co.,  and  that  the  money  received 
from  the  plaintiff  thereon  was  used  by  the  copartner- 
ship in  its  business,  and  the  note  was  given  as  evidence 
of  the  indebtedness  of  the  firm  to  plaintiff;  that  defend- 
ant had  all  the  partnership  property,  and  the  business 
of  the  firm  was  settled  by  the  agreement  aforesaid.  In 
the  second  count  the  plaintiffs  alleged  that  the  notes 
aforesaid  were  given  to  raise  money  for  the 
benefit  of  the  firm,  and  the  money  received 
thereon  was  used  in  the  partnership  business; 
that  defendant  has  all  the  partnership  property 
and  all  the  individual  property  of  V.  F.  Weiser; 
that  she  came  into  the  possession  of  the  same 
by  virtue  of  a  settlement  with  the  surviving  partner; 
and  that  she  took  and  converted  the  property  to  her 
individual  use.  Defendant's  answer  to  these  petitions 
was  a  general  denial  of  each  allegation  of  the  first 
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count,  and  she  further  pleaded  that  she  is  and  was  the 
duly-appointed  executrix  of  the  will  of  Edward  Boss, 
deceased,  and  that  as  such  she  took  charge  of  and 
sold  the  mill  in  question;  that  on  or  after  November  1, 
1889,  there  was  no  partnership  between  Eoss  and 
Weiser  in  the  milling  business;  that  from  and  after 
that  time  the  mill  belonged  to  Boss,  and  Weiser  was 
his  employe;  that  all  of  the  property  pertaining  to  oi 
connected  with  the  mill  was  appraised  at  the  sum  of 
five  thousand  and  eighty-two  dollars  and  thirty-seven 
cents,  and  that  the  claims  filed,  exclusive  of  plaintiffs', 
amounted  to  eight  thousand  six  hundred  and  seventy- 
eight  dollars  and  nine  cents;  that  according  to  the 
terms  of  the  written  contract,  on  which  the  first  count 
of  the  petition  is  based,  plaintiffs'  claims  must  have 
been  filed  and  proved  as  valid  claims  against  V.  F. 
Weiser  &  Co.,  and  against  the  estate  of  E.  Boss,  before 
she  could  be  held  liable  thereon;  that  these  conditions 
have  not  been  complied  with,  but  on  the  contrary  the 
claims  were  disallowed  by  the  probate  court  of 
Buchanan  county  as  claims  against  the  estate.  She 
also  states  that  she  is  the  heir  at  law  and  legatee  under 
the  will  of  E.  Boss,  deceased,  and  that  she  made  the 
contract  on  which  suit  is  brought  in  her  capacity  as 
su«h  executrix.  In  answer  to  the  second  count,  she 
denied  the  allegations  thereof,  and  further  stated  that 
she  took  possession  of  the  property  as  executrix,  and 
has  inventoried,  appraised,  and  fully  accounted  for 
the  same,  that  the  claims  filed  against  the  estate 
amount  to  more  than  the  assets,  and  that  the  claims 
of  plaintiff  have  already  been  adjudged  not  to  be 
claims  against  the  estate.  On  these  issues  the  cases 
were  tried  to  the  court  without  a  jury,  and  judgments 
were  rendered  for  the  plaintiffs,  and  defendant 
appeals. — Affirmed. 
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Lake  dk  Harmon  for  appellant. 

Woodward  &  Cook  for  appellees. 

Deemer,  J. — The  contract  on  which  the  first  count 
of  the  petition  is  based,  among  other  things,  provides 
that:  "Whereas,  the  said  V.  F.  Weiser  and  E.  Ross 
heretofore  entered  into  a  copartnership  to  operate  the 
Otterville  Mill,  in  said  county,  under  the  firm  name  of 
V.  F.  Weiser  &  Co.,  which  copartnership  was  continued 
by  mutual  consent  and  agreement  until  the  present 
time;  and,  whereas,  the  death  of  Ross  neces- 
sarily terminated  said  copartnership:  Now,  then,  it 
is  agreed  by  the  parties  hereto  to  settle  all  matters 
connected  with  said  partnership  in  manner  and 
form  as  follows,  to-wit:  First  V.  F.  Weiser,  partner 
as  aforesaid,  agrees  to  go  out,  and  surrender  and 
hand  over  to  said  Margaret  R.  Ross,  executrix  as 
aforesaid,  said  mill  and  all  therein  to  this  date, 
both  manufactured  product  and  raw  material  of 
all  kinds  held  for  products,  and  all  books  of 
account,  bills,  memoranda,  and  papers  of  all  kinds 
in  any  way  relating  to  the  business  of  said  mill  during 
the  co-partnership,  with  all  value  thereof,  as  the  said 
books  and  bills,  on  true  balance,  may  show;  and, 
further,  the  said  V.  F.  Weiser,  partner  as  aforesaid, 
agrees  to  leave  for  the  use  of  the  mill  the  machine  or 
device  known  as  the  ^Diamond  Mill  Dresser,'  and  also 
the  boat  on  the  pond  for  repairing  the  milldam,  and 
other  uses  on  or  about  the  water;  and,  also,  the  said 
V.  F.  Weiser  agrees  to  convey  by  full  and  sufficient 
warranty  deed  to  the  said  Margaret  R.  Ross,  for  the 
use  of  the  mill  property,  that  piece  and  parcel  of  land 
between  the  mill  and  the  bridge,  and  known  as  *Lot  B' 
in  the  village  platt  of  Otterville  (said  last  three  items, 
to-wit,  the  Diamond  millstone  dresser,  boat,  and  village 
lot,  being  the  individual  property  of  V.  F.  Weiser). 
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*  *  *  Second.  Margaret  R.  Ross,  executrix  afore- 
said, agrees  on  her  part  to  take  care  of  and  pay  all 
paper  or  notes  made  and  executed  by  the  said  V.  F. 
Weiser  &  Co.  for  repair  or  extension  of  mill  and  for 
running  expenses  of  same,  now  held  by  the  People's 
National  Bank,  and  to  surrender  to  V.  F.  Weiser 
certain  notes  now  held  by  the  estate  of  E.   Ross; 

*  *  *  and,  further,  with  respect  to  two  certain 
notes,  for  $500.00  each,  dated  December  10th,  1885, 
and  payable  to  E.  Ross  or  bearer,  and  signed  by  V.  F. 
Weiser,  Andrew  Weiser,  Martin  A.  Weiser,  and  Anton 
Weiser, — one  held  by  Martha  S.  Clark,  and  the  other 
by  J.  M.  Ensminger, — it  is  agreed  by  the  parties  that 
if  said  notes  are  lawfully  filed  and  proved  against  V. 
F.  Weiser  &  Co.  and  the  estate  of  E.  Ross  deceased, 
partner  of  the  milling  firm  of  Weiser  &  Co.,  then  the 
said  Margaret  R.  Ross,  executrix  aforesaid,  will  pay 
the  same."  This  contract  was  signed  by  V.  F.  Weiser 
and  by  Margaret  R.  Ross,  as  executrix.  She  had  no 
authority,  however,  from  the  probate  court  which 
appointed  her,  to  enter  into  such  a  contract;  and  it 
needs  no  citation  of  cases  to  show  that,  having  no  such 
authority,  her  act  in  so  doing  was  not  binding  upon 
the  estate  of  her  deceased  husband.  It  did,  however, 
hold  her  in  her  individual  capacity,  the  same  as  if  she 
had  been  a  stranger  to  Ross.  And  it  was  evidently 
upon  this  theory  that  the  first  count  of  the  petition 
was  drawn. 

I.  It  is  said  that  the  court  erred  in  finding  for 
plaintiffs  on  the  first  counts  of  their  petitions,  for  the 
reason  that  they  failed  to  sihow  that  the  notes  held  by 
them  "were  filed  and  proved  against  V.  F.  Weiser  & 
Co.  and  the  estate  of  E.  Ross,  as  provided  by  the  con- 
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tract  ;*'  "that  this  was  a  condition  precedent  to  their 
right  of  recovery,  and,  having  failed  to  fulfill  it, 

1  they  cannot  recover."    Let  it  be  conceded  that 
they  were  required  to  thus  file  and  prove  their 

claims,  as  a  condition  precedent  to  a  right  of  action 
against  the  defendant, — as  we  think  it  must  be, — ^yet 
it  does  not  follow  that  plaintiffs  are  barred  of  recov- 
ery. The  contract,  a  part  of  which  we  have  set  out, 
was  attached  to  and  made  a  part  of  the  first  count  of 
the  petition.  It  disclosed  this  condition  precedent  to 
a  right  of  action  thereon,  and  the  petition  did  not 
recite  performance  thereof.  The  fact  that  this  con- 
dition had  not  been  performed  clearly  appeared  on 
the  face  of  the  petitions;  and,  as  the  first  counts  were 
based  wholly  on  the  contract,  they  were  plainly  sub- 
ject to  demurrer,  and  the  objection  which  is  now 
urged  upon  us  should  have  been  pressed  at  the  proper 
time  by  demurrer  to  this  count  of  the  petition.  Defend- 
ant did  not  raise  the  question  by  demurrer,  as  the 
statute  says  she  must,  but  made  the  point  by  answer. 
This  is  not  sufficient,  and,  under  repeated  rulings  of 
this  court,  she  waived  the  proof  thereof.  See  Code, 
section  2650,  and  Mamvell  v.  Railroad  Co.,  89  Iowa, 
708  (57  N.  W.  Rep.  441);  Linden  v.  Green,  81  Iowa, 
365  (46  N.  W.  Rep.  1108);  Brockert  v.  Railway  Co.,  82 
Iowa,  369  (47  N.  W.  Rep.  1026);  Benjamin  v.  Vieth,  80 
Iowa,  149  (45  N.  W.  Rep.  731);  Dunn  v.  Wolf,  81  Iowa, 
688  (47  N.  W.  Rep.  887).  The  last  case  is  clearly  in 
point.  Defendant  did  not  move  in  arrest  of  judgment, 
and  has,  in  effect,  conceded  the  sufficiency  of  the 
pleadings.  In  the  argument  upon  rehearing,  counsel 
contended  that  defendant  could  not  raise  the  point  by 
demurrer,  because  the  second  counts  stated  good 
causes  of  action.     It  is  scarcely  necessary  to 

2  say  that  a  party  may  demur  to  one  count,  and 
move  or  answer  as  to  another.    Each  count  must 

stand  or  fall  by  itself. 
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II.  The  second  count  is  based  upon  the  thought 
that  the  defendant  received  all  the  partnership  prop- 
erty for  the  purpose  of  settling  the  firm  business;  that 
she  came  into  the  possession  of  it  under  the  pretense 
that  she  was  authorized  by  the  probate  court  to  receive 
the  same  as  executrix,  and  to  settle  the  partnership 
debts;  that  she  took  the  property  in  her  individual 
capacity,  and  converted  it  to  her  own  use;  that  plaint- 
iffs are  partnership  creditors;  and  that,  by  reason  of 

the  conversion  of  the  property,  defendant  is 
3  liable  to  them  for  the  amount  of  their  claims. 

The  defendant  did  not  question  the  sufficiency 
of  these  counts  by  demurrer,  but  on  the  contrary,  by 
answering  them  in  the  manner  set  forth  in  the  state- 
ment of  the  issues  heretofore  made,  conceded  the  legal 
sufficiency  thereof,  and  the  legal  premises  implied 
from  the  statement  of  facts  made  by  the  plaintiffs. 
There  was  evidence  to  support  these  counts,  and  while 
we  might  not  regard  it  as  it  as  sufficient  had  we  to  try 
the  case  anew,  yet  the  finding  of  the  court  stands  as 
the  verdict  of  a  jury,  and  we  cannot  interfere.  Saar  v. 
Finken,  79  Iowa,  61  (44  N.  W.  Rep.  538).  We  do  not 
understand  that  counsel  now  question  the  legal 
sufficiency  of  either  the  first  or  second  count  of  the 
petitions.  Their  insistence  is  that  there  is  a  failure  of 
competent  testimony  to  support  the  allegations.  We 
have  already  seen  that  the  alleged  failure  to  prove  the 
condition  precedent  was  waived,  and  we  now  turn  to 
the  more  important  and  difficult  question  as  to  the 
competency  of  some  of  the  evidence  adduced  upon  the 
trial. 

III.  The  plaintiffs  were  each  permitted  to  prove 
the  alleged  partnership  between  Ross  and  Weiser  by 
the  testimony  of  Weiser;  and  the  court  also  allowed 
them  to  testify  as  to  the  consideration  of  the  notes 
which  it  is  claimed  defendant  agreed  to  pay,  and  to 
relate  personal  transactions  and  communications  held 
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with  Ross  during  his  lifetime  which  were  material  to 
the  issues  presented  by  the  pleadings.  One  W.  A. 
Weiser,  who  was  ostensibly  a  joint  maker  of  the  notes, 

also  testified  to  personal  transactions  and  com- 
4  munications  had  with   Ross.    This   testimony 

was  all  objected  to  on  the  ground  that  the  wit- 
nesses were  incompetent,  under  section  3639  of  our 
Code,  which  provides  that  "no  party  to  an  action,  nor 
any  person  interested  in  the  event  thereof,  nor  any 
person  from,  through  or  under  whom  any  such  party 
or  interested  person  derives  an  interest  or  title  by 
assignment  or  otherwise,  ♦  ♦  ♦  shall  be  examined 
as  a  witness  in  regard  to  any  personal  transaction  or 
communication  between  such  witness  and  a  person, 
at  the  commencement  of  such  examination,  deceased, 
insane  or  lunatic;  against  the  executor  or  adminis- 
trator, heir  at  law,  next  of  kin,  assignee,  legatee, 
devisee  or  survivor  of  such  deceased  person.  *  *  *" 
It  must  be  borne  in  mind,  during  the  discussion  of  the 
question,  that  the  defendant  is  estopped  by  reason  of 
her  contract  from  questioning  that  Weiser  and  her 
husband  were  partners,  or  that  she  received  the  part- 
nership property,  as  well  as  some  that  belonged  to 
Weiser  individually,  in  consideration  of  the  promise 
she  made  to  pay  the  debts  of  the  firm.  She  did  not  take 
it  as  executrix,  claiming  that  it  belonged  to  the  estate 
of  her  husband,  except  as  he  may  have  had  an  inter- 
est in  it  afi  a  partner.  But  this  interest  was  not  such 
as  to  entitle  her  to  the  property  as  executrix.  As  exe- 
cutrix, she  had  no  claim  to  the  specific  property  of  the 
partnership.  Her  right  was  to  take  the  portion  which 
belonged  to  her  husband's  estate  after  the  debts  were 
paid,  or,  rather,  his  portion  after  paying  the  debts. 
Having  taken  the  property  under  the  contract,  which 
bound  her  personally,  and  not  as  executrix,  she  held 
it  the  same  as  any  stranger;  and  the  question  pre- 
sented must  be  determined  by  the  same  rules  as  if  some 
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third  person  'had  stepped  in,  and  made  such  a  contract 
with  Weiser.  With  these  facts  in  mind,  it  seems  clear 
to  us  that  the  objection  urged  to  the  testimony  is 
without  merit.  It  is  true  that  the  plaintiffs  are 
included  within  the  class  of  persons  mentioned  in  the 
section  who  are  inhibited  from  testifying,  and  it  is  also 
true  that  V.  F.  Weiser  and  W.  A.  Weiser  were  also  so 
interested  in  the  termination  of  the  suit  as  to  bring 
them  within  the  terms  of  the  statute.  Manufacturing 
Co.  V.  Seevers,  85  Iowa,  685  (52  N.  W.  Rep.  555).  And  it  is 
further  to  be  admitted  that  the  defendant  is  and  was 
the  legatee  of  Edward  Ross,  deceased, — but  not  of  this 
specific  property  which  she  received  under  her  con- 
tract,— and  that  she,  being  his  widow,  was  also  a  next 
of  kin.  French  v.  French,  84  Iowa,  655  (54  N.  W.  Rep. 
145).  But  it  does  not  follow  from  these  conceded  and 
admitted  facts  that  the  testimony  was  incompetent. 
Something  must  depend  upon  the  nature  of  the  suit, 
and  the  object  and  purposes  of  the  statute.  The 
action,  as  we  have  said,  was  not  against  the  defendant 
as  legatee  or  next  of  kin,  nor  did  she  take  or  hold  the 
property  as  such.  The  first  counts  of  the  petition 
sought  to  charge  her  on  a  contract  on  which  she  was 
individually  liable,  the  same  as  if  it  had  been  made 
by  some  stranger  to  the  estate  of  Ross.  The  second 
counts  were  for  the  conversion  of  partnership  property 
upon  which  plaintiffs  claimed  a  lien  as  firm  creditors. 
And  we  inquire,  what  reason  is  there  for  applying  the 
statute  in  such  a  case?  It  certainly  would  not  be  held 
applicable  if  some  stranger  had  entered  into  the  con- 
tract, instead  of  defendant;  for  he  would  not  be  either 
legatee,  devisee,  executor,  administrator,  heir  at  law, 
next  of  kin,  survivor,  or  assignee  of  Ross.  Why,  then, 
give  force  to  the  statute  in  this  case  simply  because 
defendant  happened  to  be  legatee  and  next  of  kin  of 
Ross,  her  deceased  husband?  Surely,  no  good  reason 
can  be  found.    We  said  in  the  former  opinion  that. 
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before  the  transaction  can  properly  be  said  to  be  such 
as  debars  these  witnesses  from  testifying  as  to  per- 
sonal transactions  or  communications  with  the 
deceased,  it  seemed  to  us  that  the  action  should  be 
against  the  legatee  or  next  of  kin  of  such  deceased 
person,  as  such,  or  the  person  against  whom  the  testi- 
mony is  sought  to  be  adduced  must  be  making  some 
claim  in  such  a  representative  capacity, — not  in  name, 
perhai)s,  but  in  reality.  We  still  adhere  to  this  state- 
ment, although  we  confess  that  we  had  some  doubts 
regarding  its  correctness  after  hearing  the  arguments 
on  rehearing.  If  we  look  to  the  reason  for  the  statute, 
the  correctness  of  our  conclusions  becomes  apparent. 
In  the  case  of  Drake  v.  Painter,  77  Iowa,  731  (42  N.  W. 
Rep.  526),  which  was  an  action  against  the  judgment 
creditors  of  an  heir,  in  which  plaintiff  was  seeking  to 
restrain  an  execution  sale,  plaintiff  was  permitted 
to  testify  as  to  personal  transactions  with  her  mother, 
who  was  deceased.  And  it  was  there  said:  "It  is 
therefore  readily  understood  that  the  statute  is  for  the 
aid  and  protection  of  the  estate,  heirs,  etc., — persons 
named  in  the  section, — ^the  privies  of  deceased  persons, 
and  not  strangers  who  are  attempting  to  resist  the 
enforcement  of  contracts  made  by  deceased.  ♦  ♦  ♦ 
Surely  the  statute  will  not  be  so  wrested  as  to  operate 
as  an  instrument  of  wrong  to  rob  plaintiff  of  her  prop- 
erty, when  it  was  designed  to  protect  the  privies  of  her 
deceased  mother,  none  of  whom  are  demanding  pro- 
tection under  it,  or  are  parties  to  this  action."  That 
the  statute  was  to  protect  the  estate  of  the  deceased  or 
disabled  persons,  or  their  privies  or  representatives 
who  succeed  to  their  rights,  is  manifest.  Strangers 
to  deceased,  or  persons  who  claim  no  rights  under 
him,  are  not  to  be  protected.  The  estate  of  E.  Ross 
was  in  no  manner  involved,  and  was  in  no  sense  a 
party  to  these  actions,  nor  could  it  be  affected  by  the 
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result.  The  fact  that  the  notes  in  suit  were  partner- 
ship liabilities  was  a  matter  collateral  to  the  cause< 
of  action  in  issue  and  on  trial.  It  was  material  and 
admissible  evidence  upon  the  questions  involved,  but 
-did  not  constitute  the  basis  of  the  action.  The  parties 
to  this  action  are  both  living,  and  there  is  no  reason 
why  the  statute  should  apply.  The  exact  question 
presented  was  determined  in  the  case  of  Harrow  v. 
Brown,  76  Iowa,  179  (40  N.  W.  Rep.  708).  This  was  an 
action  brought  by  plaintiff,  Harrow,  who  was  an  heir 
at  law,  to  establish  a  claim  against  Brown,  the 
executor  of  his  father's  estate.  The  executor  called  as 
a  witness  one  of  the  heirs.  Plaintiff  objected  on  the 
ground  that  the  witness  was  not  competent.  It  was 
here  held,  however,  following  the  case  of  Leasman  v. 
Nicholson,  59  Iowa,  260  (12  N.  W.  Rep.  270,  13  N.  W. 
Rep.  289),  that  the  witness'  testimony  was  not  against 
the  executor,  but  for  him,  and,  further,  that  while 
her  testimony  was  against  the  plaintiff,  who,  it  was 
conceded,  was  an  heir  at  law,  yet,  as  he  was  not  claim- 
ing as  such,  the  witness'  testimony  was  admissible. 
The  case  of  Cahalan  v,  Cahalan,  82  Iowa,  416  (48  N. 
W.  Rep.  724),  is  also  to  the  same  effect.  While  author- 
ities from  other  states  are  in  no  manner  conclusive  of 
the  question  presented,  yet  it  is  gratifying  to  note  that, 
so  far  as  we  have  been  able  to  discover,  they  are  in  line 
with  the  views  herein  expressed.  See  Harvesting  Co. 
V.  Hill,  36  111.  App.  99;  Preioitt  v.  Lambert,  34  Pac. 
Rep.  (Colo.)  683;  Insurance  Co.  v.  Peck,  18  N.  E.  Rep. 
(111.  Sup.)  752;  Downs  v.  Belden,  46  Vt.  674;  Durham 
V,  Shannon,  19  N.  E.  Rep.  (Ind.  Sup.)  191.  A  number 
of  our  own  cases  are  cited  by  appellant's  counsel,  which 
are  claimed  to  be  in  conflict  with  the  rules  herein 
announced.  But  we  think,  if  a  distinction  is  drawn 
between  the  class  of  persons  who  are  prohibited  from 
testifying,  and  the  class  or  character  of  actions  in 
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which  persons  of  that  class  are  prohibited  from  testi- 
fying, that  there  is  no  conflict.  The  only  cases 
which  bear  directly  upon  the  questions  pre- 
sented, that  we  have  been  able  to  find,  are  those 
already  cited.  In  the  cases  of  Palmer  v.  Palmer,  62 
Iowa,  205  (17  N.  W.  Kep.  463),  and  Gavin  v.  Bischoff, 
80  Iowa,  606  (45  N.  W.  Rep.  306),  so  much  relied  upon, 
the  question  was  as  to  the  competency  of  the  wit- 
nesses, and  not  as  to  the  character  of  actions.  The 
latter  case  is  really  an  authority  in  favor  of  appellees. 
The  case  nearest  in  point  is  French  v.  French,  supra. 
But  it  will  be  observed  that  the  only  question  in  that 
case  was  whether  a  widow  was  next  of  kin,  under  the 
statute,  and  not  as  to  whether  the  action  was  against 
her  as  such.  And  it  was  held  that  she  was  next  of  kin. 
This  is  all  that  was  argued  and  all  that  was  decided  in 
that  case.  True,  the  action  was  upon  a  contract  made 
by  the  defendant  in  her  individual  capacity  after  the 
decease  of  her  husband,  and  in  its  facts  was  much  like 
the  case  at  bar,  but  the  question  here  presented  was 
not  considered. 

The  conclusion  reached  in  the  former  opinion  is 
adhered  to,  but,  some  inaccuracies  of  statement  as  to 
the  condition  of  the  record  demanding  correction,  we 
have  concluded  to  withdraw  the  original  opinion,  and 
file  this  in  lieu  thereof.  The  judgments  of  the  court 
below  were  correct,  and  they  are  each  affirmed. 
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^BOB0B  SoHLOssBB  Y.  Wallacib  Cbxjioeshank,  Appel- 
lant. 

S.  J.  Caldwell  v.  R.  J.  Jaokson,  Appellant. 

John  MoNaey,  et  al.j  v.  Riohabd  B.  Jaokson,  Appellant 


Meander  Line:  etidbnoe.    A  lake  meander  line  ran  by  a  government 
survey  touched  the  shore  line  of  the  lake  in  one  or  two  places 

1  only,  and  bo  ran  as  to  leave  a  large  tract  of  land  between  the 
meander  line  and  the  actual  shore  of  the  lake;  but  the  line 

2  appears  on  the  plat  of  the  government  survey  as  being  coincident 
4    with  such  shore.    Most  of  this  land  is  high  and  not  subject  to 

6  overflow.    Plaintiff  is  the  holder  of  a  patent  to  a  tract  lying  along 

7  the  meander  line.  The  land,  without  any  lying  between  the 
meander  line  and  the  actual  shore  of  the  lake,  contains  the  num- 
ber of  acres  which  the  patent  recites.    The  patent  makes  no 

0  reservations  and  the  government  has  never  asserted  title  to  the 
land  between  the  said  line  and  the  lake  shore.    Held: 

a.    A  meander  line  is  not  a  boundary.    It  merely  determines 

i  the  sinuosities  of  water  banks  and  what  fractional  part  of  a 

government  subdivision  is  subject  to  sale  and  to  be  paid  fer. 

10  b.    Plaintiff  is  a  riparian  owner  and  holds  all  the  land  between 

11  the  meander  line  and  the  high-water  line  of  the  lake. 

c.    Under  these  circumstances,  evidence  aliunde  is  not  admis- 

8  sible  to  show  the  meander  line  was  intended  as  a  boundary. 
Lammers  v,  Nissen,  4  Neb.  245;  Bissell  v.  Fletcher,  28  If .  W. 
Rep.  (Neb.)  808;  Bigelow  v.  Eoover,  85  Iowa,  162;  and  Olenn 
V,  J^rey,  75  Iowa,  20.  distinguished. 

Practice*    In  an  action  to  quiet  the  title  to  or  recover  land,  plaintifl 
2    must  show  that  he  has  title. 

Given,  C.  J.,  took  no  part. 

Appeal  from  Palo  Alto  District  Court. — Hon.  Qxobgs 
H.  Caee,  Judge. 

Friday,  December  13.  1895. 
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Cory  &  Bemis  for  appellants. 

A.  C.  Parker  and  Bichardson,  Buck  it  Kirkpatrick 
for  appellees. — Affirmed. 

Kinne,  J. — ^I.  These  three  cases  involve  the  same 
questions,  are  argued  and  submitted  together,  and  will 
be  considered  and  determined  in  one  opinion. 

Plaintiff  Schlosser  is  the  owner  of  lots  2  and  3  oi 
section  30,  township  97  north,  of  range  34  west,  of  fifth 
principal  meridian,  in  Palo  Alto  county,  Iowa.  This 
land  lies  adjacent  to  a  lake,  a  body  of  water  about  two 
miles  wide  and  three  miles  long,  and  being  from  ten 
to  eighteen  feet  deep.  These  lots  were  patented  by  the 
United  States  to  John  A.  Anthony,  and  plaintiflf^s  title 
is  devised  through  certain  mesne  conveyances  from 
said  Anthony.  The  patent  describes  the  land  thu-s: 
^*Lots  numbered  two  and  three,  of  section  thirty,  town- 
ship ninety-seven, of  range  thirty-four,  in  the  district  of 
lands  subject  to  sale  at  Sioux  City,  Iowa,  containing 
ninety-nine  acres,  and  eighty  hundredths  of  an  acre, 
according  to  the  official  plat  of  the  survey  of  lands 
returned  to  the  general  land  office  by  the  surveyor 
general.^' 

Plaintiff  Caldwell  owns  lots  1  and  2  in  section  32, 
township  97  north,  of  range  34  west,  of  the  fifth  princi- 
pal meridian.  These  lots  were  patented  in  1876  to  one 
Perry,  from  whom,  through  several  mesne  convey- 
ances, plaintiff  became  the  owner  of  the  lots  in  1891. 
The  description  or  form  is  like  that  in  Schlosser's  case. 

Plaintiffs  McNarys  own  lots  3  and  4  in  the  section, 
township,  and  range  above  mentioned.  These  lots 
were  patented  to  one  Freeman  in  1871,  and  by  him, 
through  several  mesne  conveyances,  said  plaintiffs 
became  the  owners  in  1891.  The  description  in  form  is 
like  that  in  Schlosser^s  Case. 
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All  this  land  appears  to  have  been  surveyed  by 
the  general  government  in  1857.  The  meander  line  run 
by  the  government  surveyors  touches  the  shore  line  ol 
the  lake  in  one  or  two  places  only,  and  then  so  runs  as 
to  leave,  in  Schlosser's  case,  about  one  hundred  acree 
of  land  between  the  said  line  and  the  actual  shore 
line  of  the  lake.  In  Caldwell's  case  there  are  twenty- 
six  and  12-100  acres  lying  between  the  shore  line  of  the 
lake  and  the  meandered  line.  In  McNary's  case  there . 
are  over  thirty-four  acres  lying  between  said 
meandered  line  and  the  shore  line  of  the  lake.  Plaint- 
iff in  each  case  owns  the  land  which  lies  adjoining  said 
meander  line.  They  and  their  grantors  have  for  many 
years  occupied  and  used,  to  a  greater  or  less  extent, 
this  land  which  lies  adjacent  to  the  meander  line,  and 
between  it  and  the  shore  line  of  the  lake,  and  so  con- 
tinued until  about  1893,  when  defendants  went  upon 
the  same,  and  occupied  it  as  public  lands  of  the  gen- 
eral government,  for  the  purpose  of  taking  it  as  home- 
steads. Plaintiffs  bring  these  actions  for  decrees 
establishing  their  ownership  of  the  land  lying  between 
the  shore  line  of  the  lake  and  the  meandered  line,  and 
to  quiet  title  thereto,  and  enjoining  the  defendants 
from  entering  thereon,  or  from  cultivating  the  same, 
or  in  any  manner  interfering  with  the  plaintiff's 
possession.  In  each  case  the  district  court  entered  a 
decree  as  prayed,  to  which  defendants  excepted,  and 
they  appeal. 

A  large  part  of  the  land  involved  in  this  contro- 
versy is  high,  dry,  tillable  land,  some  of  it  is 
meadow  or  pasture  land,  and  some  low  and  unfit 
for  cultivation.  The  undisputed  evidence  is  that  the 
shore  line  of  the  lake  in  fact  never  coincided 
1  with  the  meander  line  as  run  by  the  government 

surveyors;  that  the  banks  of  the  lake  are  clearly 
defined,  and  in  many  places  many  feet  higher  than  the 
water;  that  nearly  all  the  land  in  dispute  has  never 
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been  overflowed;  and  that  there  is  every  evidence  that 
the  shore  line  of  the  lake  is  now  practically  the  same 
as  it  was  in  1857,  when  all  of  this  land  was  lirst  sur- 
veyed. There  is  no  question  of  accretion  in  these 
caises. 

II.  Plaintiffs  claim  that,  as  the  ofi&cial  plat  of 
the  government  survey  returned  to  the  government 
land  office  by  the  surveyor  general  shows  that  the 
shore  line  of  the  lake  is  coincident  with  the  meandered 
line,  they  own  to  the  water's  edge;  that  the  meander 
line  is  not  a  boundary  line.  Defendants  contend  that 
whatever  may  be  the  presumption  against  a  meander 
line  being  a  boundary  line,  when  it  is  shown  that,  the 
time  the  survey  was  made,  a  strip  of  land  was  left 
between  said  meandered  line  and  the  shore  line  of 

the  lake,  then  the  meandered  line  becomes  the 
2         'boundary   line  of  the   adjacent   owners.    The 

question  we  must  determine  is  whether  the 
plaintiffs  as  owners  of  the  land  adjoining  the 
meandered  line,  take  title  to,  and  are  the  owners  of, 
all  the  land  lying  between  said  line  and  the  shore  line 
of  the  lake.  This,  as  we  understand  it,  is  an  action 
for  the  recovery  of  real  property,  and  hence,  to  entitle 
plaintiffs  to  recover,  they  must  show  title  in  them- 
selves. Code,  section  3246;  Hurley  v.  Street^  29  Iowa, 
429;  Reed  v.  Wright,  2  G.  Greene,  38;  Glenn  v.  Jeffrey, 
75  Iowa,  20  (39  N.  W.  Rep.  160);  McCarty  v,  Rachel, 
85  Iowa,  427  (52  N.  W.  Rep.  361). 

III.  A  meander  line  is  run  when  a  water  course 
or  other  body  of  water  is  the  external  boundary  of  the 
adjacent  land;  and  a  line  showing  the  place  of  the 
water  course  or  other  body  of  water,  and  its  sinu- 
osities, courses,  and  distances,  is  called  a  *hneandei 
line.''  The  general  rule  adopted  by  both  federal  and 
state  courts  is  that  meander  lines  are  not  run  as 
boundaries  of  the  fractional  tract  thus  surveyed,  but 
for  the  purpose  of  defining  the  sinuosities  of  the  banks 
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of  the  stream  or  other  body  of  water,  and  as  a  means 
of  ascertaining  the  quantity  of  land  in  such  fraction 
subject  to  sale,  and  which  is  to  be  paid  for  by  the 
purchaser.  Railroad  Co,  v.  Schurmeier,  7  Wall.  272; 
Hardin  v.  Jordan,  140  U.  S.  371  (11  Sup.  Ct.  Rep.  808); 
Boorman  v.  Sunnuchs,  42  Wis.  233;  Wright  v.  Day, 
33  Wis.  260;  Jones  v.  Pettibone,  2  Wis.  308;  Boss  v. 
Faust,  54  Ind.  472;  Eidcjicay  v,  Ludloiv,  58  Ind.  252; 
Palmer  v.  Dodd,  64  Mich.  474  (31  N.  W.  Rep.  209); 
Weiss  V,  Steel  Co.,  13  Or.  496  (11  Pac.  Rep.  255); 
Sphung  v.  Morre,  120  Ind.  352  (22  N.  E.  Rep.  319); 
Whitney  v.  Lumber  Co.,  78  Wis.  240  (47  N.  W.  Rep. 
425);  Lally  v.  Rossman,  82  Wis.  147  (51  N.  W.  Rep. 
1132);  Olson  v.  Huntamcr,  61  N.  W.  (S.  D.)  Rep.  481; 
Butler  V.  Railroad.  85  Mich.  246  (48  N.  W.  Rep.  569); 
Kraut  V.  Crawford,  18  Iowa,  549;  Musser  v.  Hershey, 
42  Iowa,  356;  Steele  v.  Sanchez,  72  Iowa,  68  (33  N.  W. 
Rep.  366);  Ladd  v.  Osborne,  79  Iowa,  95  (44  N.  W.  Rep. 
235);  Grant  v.  Hemphill,  92  Iowa,  218  (59  N.  W.  Rep. 

265).  The  rule  of  the  cases  cited  from  this  state 
3  is  that,  as  a  meander  line  is  not  a  boundary 

line,  the  owner  of  land  adjoining  such  meander 
line  takes  title  to  the  high-water  mark  of  the  stream 
or  body  of  water,  if  navigable,  lying  adjacent  thereto. 
In  other  words,  in  such  cases  the  adjacent  proprietor 
is  a  riparian  owner,  whose  title  extends  to  and 
embraces  all  land  lying  between  such  a  meandered 
line  and  the  high-water  mark  of  a  navigable  stream  or 
other  body  of  water;  and  such,  we  may  say,  is  the 
general  holding.  In  some  states  it  is  held  that  the 
rights  of  such  riparian  owner  extend  further,  and 
embrace  all  land  lying  between  the  meander  line  and 
the  center  of  the  stream  or  body  of  water,  as  the  case 
may  be.  It  may  be  well  said  here  that  the  latter  fact 
in  no  way  weakens  them  as  authority  in  favor  of 
extending  the  title  and  dominion  of  the  riparian  owner 
over  any  land  adjoining  sucli  a  meander  line,   and 
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between  it  and  the  shore  of  the  lake.  It  is  said  in 
Noyes  v.  Collins^  92  Iowa,  566  (61  N.  W.  Rep.  250). 
^*It  may  be  conceded  as  the  rule  that  riparian  owners 
of  lands  bordering  on  rivers  or  streams  not  navigable, 
in  the  absence  of  a. limitation  in  the  title,  take  to  the 
center  thread  of  the  river  or  stream.  ♦  ♦  ♦  In 
this  state  no  such  rule  has  been  applied  to  lakes  or 
ponds.^'  And  in  that  case  it  is  held  that  such  owner^s 
title  does  not  extend  beyond  the  natural  shore  of  the 
lake.  For  the  purpose  of  determining  the  matter  now 
in  controversy,  it  is  not  material  that  we  discuss  the 
questions  as  to  the  ownership  of  the  land  under 
the  lake,  or  refer  more  fully  to  the  cases  relating 
thereto.  Unless,  therefore,,  the  facts  in  the  case 
at  bar  take  it  out  from  under  the  operation  of  the 
rule  already  established  in  this  state,  these  cases  were 
correctly  decided  by  the  district  court.  We  proceed, 
therefore,  to  a  consideration  of  the  cases,  decided,  by 
this  court,  and  which  we  think  rule  the  cases  at  bar. 

In  Kraut  v.  Crawford,  supra,  the  land  was 
adjacent  to  the  Mississippi  river.  It  was  divided  into 
lots,  and  the  acreage  in  each  lot  was  stated.  The  tract 
in  controversy  lay  between  the  meandered  line  and 
the  river.  It  was  bottom  land,  and  when  the  water 
was  high  it  overflowed.  The  government  plat  of  the 
survey  represented  the  land  of  the  adjacent  proprie- 
tors as  bounded  upon  the  river.  It  showed  no  tract 
between  it  and  the  river,  and  no  such  tract  was 
reserved.  Itwas  held  that  the  grantee  from  the  general 
government  took  to  the  river,  whether  he  thereby  got 

more  or  less  land  than  was  called  for  in  his 
4  patent.    It  will  be  seen  that  this  case  is  in  its 

main  facts  like  those  at  bar;  the  only  marked 
difference  is  that  in  the  cases  at  bar  the  land  is  high, 
and  never  overflowed,  while  in  Kraufs  Case  it  was 
low,  and  subject  to  overflow.  In  Ladd  v,  Osborne, 
supra,  plaintiff's  land  was  bounded  by  a  meandered 
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body  of  water,  called  "Goose  Lake."  It  appears  that 
the  government  plat  and  field  notes  showed  no  reser- 
vation of  land  between  the  meandered  line  and  the 
lake.  Some  of  the  evidence  tended  to  show  that  the 
corner  of  plaintiff's  land  was  established  some 
distance  from  the  shore  of  the  lake,  and  that  the 
meandered  line  started  from  such  corner.  There  was 
other  evidence  contradicting  this.  It  was  held  that 
plaintiff  was  a  riparian  owner,  and,  as  such,  his  land 
extended  to  the  lake.  The  facts  of  that  case  differ 
from  those  in  the  cases  at  bar,  in  that  in  these  cases 
there  is  no  conflict  in  the  evidence  touching  the  actual 
location  of  the  meandered  line.  In  these  cases  it  is 
clearly  established  that  the  meandered  line  never 
was  coincident  with  the  lake.  Nor  does  it  appear  in 
Ladd^s  Case  as  to  whether  the  land  claimed  by  the 
defendant  was  in  the  same  condition  when  the 
meander  line  was  run  as  afterwards,  as  to  being  high, 
dry  land,  and  not  subject  to  overflow.  In  Grant  v. 
Hemphill,  supra,  a  meandered  line  had  been  run,  but 
there  was  no  adjacent  body  of  water  upon  which  to 
base  such  a  line,  nor  had  there  ever  been  such  a  body 
of  water.  In  speaking  of  a  meandered  line  in  Grant  v. 
Hemphill,  supra,  this  court  said:  "In  such  cases,  and 
where  it  appears  that  the  government  intended  to  sell 
all  the  land,  to  the  river  or  body  of  water,  the  riparian 
owner  is  entitled  to  all  the  land  adjacent  to  his  grant, 

to  the  water's  edge."  In  these  cases  there  was 
B  a  body  of  water  to  meander.     There  was  a 

meander  line  run,  which  appears  on  the  plat  of 
the  government  survey  as  coincident  with  the  line  of 
the  lake.  The  plat  does  not  show  any  reservation,  or 
attempted  reservation,  of  the  land  in  controversy  in 
these  cases,  or  any  of  it.  It  would  appear,  then,  that 
the  government  intended,  when  it  patented  the  lands, 
to  convey  to  the  purchaser  the  land  to  the  lake,  not 
merely  to  the  meandered  line.     Gould,  Waters,  section 
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203;  Hardin  v.  Jordmi,  140  U.  S.  371  (11  Sup.  Ct.  Eep. 
808,  838);  Id.  16  Fed.  Kep.  823;  Packer  v.  Bird,  137 
U.  S.  661  (11  Sup.  Ct.  Kep.  210),  and  cases  heretofore 
cited. 

Appellants  urge,  however,  that,  in  cases  like  those 
at  bar,  the  presumption  that  the  government  intended 
to  convey  beyond  the  meandered  line,  and  to  the  lake, 
is  not  conclusive;  that  it  may  be  overcome  by  evidence 
showing  a  contrary  intent.  This  may  be  conceded,  and 
still  we  do  not  think  defendants  have  shown  facte 

which  should  be  held  to  overcome  such  pre- 
6  sumption.     It   cannot  be   said  that   evidence 

which  merely  shows  that  the  meandered  line 
was  not,  when  the  government  survey  was  made,  coin- 
cident with  the  line  of  the  lake,  and  that  there  wag 
then  a  body  of  land  lying  between  such  line  and  the 
high-water  mark  of  the  lake,  will  overcome  the  pre- 
sumption. To  overcome  such  presumption  would 
require  some  evidence  to  show  that  the  grantor,  the 
general  government,  had  done,  or  attempted  to  do, 
some  act  inconsistent  with  the  presumption;  such  as 
having  previously  surveyed  the  land  in  dispute  ae 
government  land,  or  conveyed  it  to  others  than  plaint- 
iffs' remote  grantors,  or  was  in  some  manner  making  a 
claim  to  the  disputed  ground.  Not  an  act  is  shown  on 
part  of  the  general  government  inconsistent  with  the 
claim  and  presumption  that  this  land  in  controversy 
was  intended  to  and  did  pass  by  its  patents  to  the 
remote  grantors  of  plaintiffs*  The  general  rule, 
applicable  also  to  the  federal  government,  is  that  all 
grants  are  to  be  construed  most  strictly  against  the 
grantors,  and  reservations  will  not  be  implied.  But- 
ler V.  Railroad  Co,,  85  Mich.  246  (48  N.  W.  Rep.  569), 
and  cases  cited.  Chandos  v.  Mack,  77  Wis.  573  (46  N. 
W.  Rep.  803);  Middkton  r,  Prif chard,  3  Scam.  510. 
Indeed,  it  is  doubted  in  such  a  case  if  the  government 
could  by  a  survey  of  such  disputed  land,  made  after  a 
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patent  had  been  granted  of  the  adjoining  land,  deprive 
the  adjoining  proprietor  of  land  between  the 
meandered  line  and  the  high-water  mark  of  the  lake. 
Hardin  v.  Jordan ^  Chandos  v.  Mack,  and  Butler  v. 
Railroad  Co.,  supra, 

IV.  Appellants  claim  that  as  the  patent  from  the 
government  stated  the  number  of  acres  of  land  pur- 
porting to  be  conveyed,  and  as  it  corresponds  with  the 
acreage  within  the  meander  line  and  the  subdivisional 
lines  of  the  surveyed  tract,  plaintiffs  have  all  the  land 
which  their  remote  grantors  got  from  the  government, 

and  the  land  in  dispute  does  not  belong  to  them. 

7  The  statement  of  the  number  of  acres  in  these 
patents  in  no  way  limits  the  extent  of  the  grant. 

To  so  hold  would,  in  effect,  be  holding  that  u 
meandered  line  was  a  boundary  line,  which,  as  we 
have  seen,  is  not  the  case.  The  riparian  holder  of  the 
patent  takes  all  the  land  to  the  shore  of  the  lake, 
though  he  may  thereby  obtain  a  larger  acreage  than 
his  patent  calls  for. 

V.  It  is  also  claimed  that  the  question  as  to 
whether  the  meandered  line  in  fact  follows  the  sinu- 
osities of  the  lake  is  one  of  fact,  to  be  determined 

8  in  each  case  from  the  evidence;  and,  if  it  does 
not  follow  the  lake,  then  the  land  lying  between 

it  and  the  lake  is  not  embraced  within  the  grant.  In 
support  of  this  claim,  the  following  among  other  cases 
are  cited:  Lammers  v.  Nisseyi,  4  Neb.  245;  Bissell  v. 
Fletcher,  19  Neb.  725  (28  N.  W.  Itep.  303);  Newman  v. 
Foster,  24  Am.  Dec.  100;  Bigelow  v.  Hoover,  85  Iowa, 
162  (52  N.  W.  Rep.  124);  Glenn  v,  Jeffrey/,  75  Iowa,  20 
(39  N.  W.  Rep.  160).  We  cannot  give  special  consider- 
ation to  every  case  cited,  but  an  investigation  of  some 
of  them  must  suffice.  In  Lammer's  Case  ^nd  BisselV a 
Case  substantially  the  same  facts  were  said  to  be 
involved,  and  the  latter  case  expressly  follows  the 
holding  in  the  former.    In  Lammer^s  Case  a  patent 
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was  issued  in  1861  for  a  tract  of  land  bordering  upon 
the  Missouri  river.  The  land  in  dispute  was  claimed 
as  an  accretion,  but  in  fact  was  not  such.  The 
meandered  line  as  run  did  not  touch  the  river,  but  was 
along  the  banks  of  an  ancient  slough.  At  the  time  of 
the  survey,  between  this  slough  thus  meandered  and 
the  river,  was  a  tract  of  one  thousand  acres  left  unsur- 
veyed.  The  case  appears  to  hold  that,  while  the  plat 
ahowed  the  meandered  line  to  run  along  the  river,  evi- 
dence aliunde  could  be  introduced  to  show  that  it  was 
not  the  river  which  was  in  fact  meandered,  but  the 
slough.  If  we  are  right  in  our  view  of  the  case,  it  is 
more  like  JeJ/m/s  Case  than  it  is  like  the  cases  at  bar. 
It  is  said  by  counsel  for  appellant  that  this  case  has 
been  affirmed  by  the  supreme  court  of  the  United 

States^  but  a  diligent  search  fails  to  so  show. 
9  If  the  opinion  can  be  said  to  hold  the  broad 

doctrine  that  in  all  such  cases  the  question  as 
to  whether  the  meander  line  is  or  is  not  a  boundary 
line  is  a  subject  for  evidence  alhmde,  in  the  absence 
of  anything  to  show  a  reservation  of  the  disputed 
ground  by  the  general  government,  it  is  in  conflict 
with  the  great  weight  of  authority,  and  is,  we  think, 
wrong  in  principle.  Newmans  Case  is  not  in  34  Am. 
Dec.  Bigelow^s  Case  was  an  action  to  quiet  the  title 
in  plaintiff  to  "Hoover's  Island,"  under  a  claim  only 
that  "the  same  was  an  accretion  to  his  lots."  Defend- 
ants admitted  plaintiff's  ownership  of  the  lots,  but 
denied  that  the  land  in  controversy  was  any  part  of 
them,  or  an  accretion  thereto,  and  alleged  that  the  isl- 
and belonged  to  the  general  government,  and  defend- 
ants were  occupying  it  preparatory  to  perfecting  a  title 
thereto  under  the  homestead  laws.  The  district  court 
found  "that  the  accretions  in  question  are  adjacent 
to  said  island,  to  plaintiff's  lots,  and  to  other  prop- 
erty," and  decreed  a  division  of  the  accretions  between 
said  lots  and  the  island.     In  the  opinion  this  court 
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said:  "The  inquiry  is  simply  whether  the  plaintiff 
has  title,  or,  in  other  words,  whether  what  is  now 
known  as  ^Hoover's  Island,'  or  any  part  thereof,  is  a 
part  of  the  plaintiff's  lots,  by  reason  of  being  accretion 
thereto/'  It  appears  that  the  island  is  entirely  sur- 
rounded by  the  waters  of  Brown  Lake,  and  separate 
from  all  other  land  except  plaintiff's  lots,  which 
adjoin  the  neck  or  narrow  point  on  the  east  and  west 
sides  thereof.  Portions  of  this  island  are  low;  other 
portions  of  it  consist  of  high  land,  fit  for  cultivation. 
The  plat  and  government  survey  do  not  show  any 
island,  but  mark  the  place  where  it  now  is  as  "Bayou." 
It  also  appears  that  the  island  was  there  when  the 
government  survey  was  made.  We  do  not  think,  when 
carefully  considered,  that  the  facts  in  that  case  are 
such  as  to  make  it  an  authority  in  support  of  defend- 
ant's contention.  It  involved  simply  the  question  of 
an  accretion.  No  claim  was  made  by  plaintiff  to  own- 
ership of  it  by  virtue  of  his  line  originally  extending 
as  a  riparian  owner  so  as  to  embrace  the  disputed 
tract,  and  no  such  question  was  determined  in  the 
case.  Indeed,  it  does  not  appear  whether  any  meander 
line  was  run  by  the  government  surveyor,  or,  if  so, 
whether  or  not  it  was  coincident  with  the  shore  of  the 
bayou.  Glenn's  Case  was  one  where  the  government 
surveyors,  in  making  a  survey,  meandered  a  bayou, 
which  it  would  seem  they  supposed  was  in  fact  the 
Missouri  river.  This  bayou  was  a  body  of  water  which 
furnished  a  natural  boundary,  and  it  was  this  body  of 
water  which  in  fact  was  meandered,  and  not  the  river. 
Plaintiff  took  to  the  body  of  water  in  fact  meandered, 
— that  is,  the  bayou, — not  to  the  body  of  water  which 
lay  beyond  it.  Beyond  this  bayou  (which  was  in  fact 
meandered)  lay  the  land  in  controversy,  which  had 
not  been  meandered  at  all,  and  it  was  held  that  plaint- 
iff had  no  title  to  this  land.  The  facts  are  so  unlike 
those  in  the  cases  before  us  as  to  require  no  extended 
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consideration.  These  cases  do  not  involve  the 
meandering  of  one  body  of  water  supposing  it  was 
another,  which  was  in  fact  separated  from  the  former 
by  a  tract  of  land.  On  the  contrary,  the  lake  was  thg 
body  of  water  meandered. 

VI,  Counsel,  with  much  elaboration,  argue  the 
question  as  to  who  owns  the  land  under  a  meandered 
body  of  water  in  this  state.  We  have  no  such  question 
to  deal  with.  So  far  as  the  determination  of  this  case 
is  concerned,  it  is  wholly  immaterial  who  owns  the 
land  lying  under  the  water  of  the  lake.  We  are  only 
concerned  with  the  question  as  to  who  is  the  owner  of 
the  tract  of  land  lying  between  the  meander  line  of 
the  lake  and  the  high- water  mark  of  the  lake. 

Counsel  urge  that  plaintiffs  are  not  riparian  own- 
ers.   It  is  said   in    Grant  v.  Hemphill^  supra:    "A 
riparian  owner  is  one  who  owns  land  bounded 

10  upon    a    water    course   or    lake."     We    hold 
plaintiffs  are  riparian  owners;  that,  under  the 

law,  they  take  title  to  the  shore  of  the  lake. 

In  the  determination  of  these  cases,  we  have  borne 

in  mind  the  fact  that  in  Schlosser' s  Case  the  meandered 

line  at  no  place  touched  the  high  water  mark  of  the 

lake,  and  that  in  some  other  respects  the  facts  are 

slightly  different  from  those  relating  to  the 

11  other  two  cases.     These  differences,  however, 
are  not  material,   and  the   same   rules  must 

govern  in  the  determination  of  all  three  cases.  Plaint- 
iffs are  riparian  owners,  and,  as  such,  they  take  title  to 
all  of  the  land  lying  between  the  meandered  line  and 
the  high-water  mark  of  the  lake. 

We  have  possibly  devoted  more  time  to  these  cases 
than  we  should.  We  have  felt,  however,  that  the 
questions  presented  were  important,  and  that  their 
determination  would  likely  dispose  of  many  similar 
contentions  in  this  state.     Our  conclusion  has  been 
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reached  after  a  thorough  examination  of  tbe  authori- 
ties cited  by  counsel,  as  well  as  many  others.  The 
decree  of  the  district  court  in  each  case  is  affirmed. 

Given,  C.  J.,  took  no  part. 


State  of  Iowa  v.  George  Weems,  Appellant. 

I^ractiee:    change  of  venue.    DefendaDt's  affidavit  alleged   that 
1    iuflammatory  newspaper  articles  had  made  it  necessary  to  move 
426  him  out  of  tbe  county  to  save  him  from  a  mob  and  that  his  life 

f  110  665  would  be  in  danger  during'  trial  in  such  county.    Copies  of  news- 

Im    w|  ^'^  papers  were  attached  which  narrated  the  mob's  conduct.    There 

96  426|  was  no  evidence  that  the  matters  narrated  actually  occurred. 

^^_  ^**'  Nineteen  citizens  swore  that  they  believed  that  defendant  could 

L^  ^  not  obtain  a  fair  trial  because  of  excitement  caused  by  the  news- 

!   9d~42ti{  ^    papers,  but  none  of  them  say  that  they  know  anything  of  the  feel- 

fi36  585|  ing  of  the  people  or  that  they  are  to  any  extent  acquainted  with 

such  feeling.  In  opposition  the  sheriff  swore  that,  a  few  days  after 
removal  he  returned  defendant  and  that  the  only  indication  of 
violence  was  a  crowd  of  people  attracted  by  curiosity.  Two  hun- 
dred and  ninety-five  citizens  made  affidavit  that  they  knew  th« 
sentiment  of  the  inhabitants  of  the  county  in  the  premises  and 
that  defendant  could  have  a  fair  trial.  He  was  in  the  county  thre« 
weeks  before  the  motion  was  heard  and  no  violence  was  offered 

4  then  or  during  the  trial,  Eeld^  the  denial  of  the  motion  to  change 
cannot  be  interfered  with. 

Continuance.    As  one  charged  with  a  capital  crime  is  not  as  a  mat- 
ter of  law  entitled  to  time  beyond  the  first  term  after  indictmt^nt 

5  to  prepare  for  trial,  there  will  not  be  a  reversal  because  a  continu- 
ance beyond  that  term  was  denied  where  it  does  not  appear  that 
defendant  was  unable  in  the  first  term  to  get  any  evidence  he 
needed,  or  that  he  was  prejudiced  by  want  of  preparation. 

Cboss  examination.    The  exclusion  of  questions  asked  a  witness  on 
10    cross-examination  as  to  her  character  and  that  of  the  house  in 

which  she  lived  is  not  reversible  error,  where  the  only  facts  as  to 

which  her  testimony  relates  are  undisputed. 

Same.    On  cross-examination  of  one  indicted  with  defendant  it  is 

1'3    proper  to  exclude  a  question  whether  witness'  attorney  did  not 

tell  him  that  he  had  better  testify  to  enough  to  let  him  out  of  it 

and  it  would  go  easy  with  him,  and  whether  he  did  not  have  the 

idea  that  it  would  benefit  him  to  tell  that  stuff. 
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DiSGRBTiON.    It  is  witliiu   the  discretion   of  the  trial  court  to  say 

7  whether  a  defendaDl  accused  of  murder  shall  be  allowed  to  have 
a  codefeDdaDt,  who  is  to  be  separately  tried,  present,  ready  for 

8  consultation  instead  of  calling  him  if  needed. 

Eyidunoe.    The  fact  that  the  state  failed  to  identify  a  revolyer  as 

11  being  the  one  with  which  a  murder  was  done,  does  not  make  the 
admission  of  evidence  received  in  the  attempt,  reversible  error. 

8aime.    One  witness  claimed  that  defendant  told  him  in  the  presence 

14  of  S.,  **lf  a  railroad  kills  anybody,  nothing  is  thought  of  it,  but 
becatise  we  got  the  best  of  a  railroad  man  they  want  to  drive  U8  off 
the  face  of  the  earth."  S.  was  called  to  contradict  this  witness. 
Held,  he  cannot  be  asked  whether  defendant  stated  "The  railroad 
company  can  kill  a  man  and  nothing  is  said  about  it,  but  now  we 
got  the  best  of  the  railroad  men^  they  want  to  drive  us  off  the  face 
of  the  earth  or  something  like  that.*\  The  fact  that  accused  did  not 
make  the  last  statement  would  not  contradict  that  he  made  the 
first  and,  besides,  the  addition  of  "or  something  like  that"  to  the 
question,  made  it  too  vague. 

Same,    The  exclusion  of  a  question  asked  for  the  purpose  of  contra- 

15  diction  is  not  reversible  error,  where  there  is  no  such  fact  in  evi- 
dence to  be  contradicted,  and  is  discretionary. 

Jubor:    pbbjudioe.    A  convictiou  will  not  be  disturbed  because  a 
juror  had  formed  the  opinion  that  deceased  was  murdered,  when 
6    that  fact  is  practically  conceded  and  the  juror  says  that  he  knows 
of  no  reason  why  he  cannot  give  a  verdict  in  accord  with  the  evi- 
dence.    Code.  4405. 

PucA  AND  PBOOF.  Where  the  verdict  charges  that  murder  was  com- 
mitted with  deliberation,  premeditation  and  malice  aforethought, 

10  evidence  that  the  killing  was  done  in  an  attempt  to  rob  is  admis- 
sible as  showing  deliberation,  premeditation  and  malice  afore- 
thought, though  the  indictment  does  not  aver  that  the  homicide 
was  committed  in  an  attempt  to  rob. 

Pbksenob  of  oodbfendant.    One  jointly  indicted  took  the  stand  as  a 

18  witness  for  his  codefendant  and  was  withdrawn  by  his  counsel  for 
consultation,  with  the  co-operation  of  defendant's  attorney.  The 
result  was.  that  when  he  again  took  the  stand,  he  declined  to 
answer  further  questions  because  it  would  tend  to  criminate  him. 
Eeld,  the  fact  that  the  court  refused  to  let  defendant  and  his 
counsel  take  part  in  said  consultation  did  not  constitute  error. 

Rbfbrenoe  to  faelurb  to  testify.    It  is  not  error  to  charge  the 

12  jury  that  it  is  not  to  consider  defendant's  failure  to  testify  against 

19  him.  Code,  8636.  prohibits  counsel  for  the  state,  only,  from 
referring  to  such  failure  to  testify. 

PraoUoe  in  Supreme  Court:    objection  below.    Facts  stated  under 
18     which  an  appellaba  ct.iart  will  not  interfere  because  the  objection 
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that  answers  would  crioiioate  a  witness  were  made  by  the  attor- 
ney of  the  witness  instead  of  the  witness. 

Pbejudiob.    An  appellate  court  cannot  say  that  a  remark  of  the  trial 

7  court  in  refusing  to  allow  a  codefendant  in  a  prosecution  for 

8  murder  to  be  present  for  consultation,  that  upon  a  previous  day  a 

9  bottle  of  liquor  was  found  u^on  such  codefendant's  person,  is 
prejudicial  error. 

Presumptions.    Where  all  the  reasons  for  excluding,    one  jointly 
9    indicted  from  the  court  room  are  not  in  the  record  this  court 
will  not  presume  that  the  reasons  not  appearing  were  insufficient 
to  warrant  the  exclusion. 

InstmetioH.    An  instruction  that  if  two  or  more  persons  conspire  to 

17  commit  an  unlawful  act,  and  in  pursuance  of  such  conspiracy 
and  such  unlawful  act  they,  or  either  of  them,  take  the  life  of  or 
kill  a  human  being,  it  is  murder,  if  inaccurate  in  the  use  of  the 
words  *'an  unlawful  act,"  is  not  erroneous,  where  a  further 
instruction  separated  only  by  a  semi-colon  makes  it  clear  that 
the  unlawful  act  referred  to  is  robbery,  and  only  permits  a  con- 
viction in  case  the  murder  was  committed  in  an  attempt  to  rob. 

Same.  Correct  instructions  are  properly  refused  where  the  rules 
embraced  therein  have  already  been  given,  although  not  in  the 

18  same  or  similar  language. 

Appeal  from  Polk  District  Court. — Hon.  S.  F.  Bal- 
LiBT,  Judge. 

Friday,  December  13,  1895. 

Indictment  for  murder.  There  was  a  verdict  of 
guilty,  and  a  judgment  imposing  the  death  i)enalty. 
The  defendant  appealed. — Affirmed. 

W.  H.  McHenry  for  appellant. 

Milton  Remley,  attorney  general,  Jesse  A.  Miller^ 
and  J.  J.  Davis  for  the  state. 

Granger,  J. — I.  On  the  nineteenth  day  of  May, 
1894,  one  L.  B.  Ridpath,  a  passenger  conductor  while 
on  his  way  from  his  home  to  his  train,  in  the  city  of 
Des  Moines,  was  shot  and  killed.  Thifi  defendant,  John 
Hamil,  and  John  Kraut,  were  on  the  first  day   of 
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June,  1894,  jointly  indicted  for  the  murder,  the  offense 
being  charged  in  the  first  degree.  The  cause  was  as 
Jo  the  defendant  Weems  called  for  trial  July  9,  1894, 
resulting  in  a  verdict  of  guilty  of  the  crime  as 
.  charged,  and  the  jury  recommended  the  death  penalty. 

A  few  facts  may  appropriately  be  stated  in  this 
connection.  On  the  night  that  Bidpath  was  killed, 
the  three  defendants,  as  indicted,  were  together  from 
about  6  or  7  o'clock  in  the  evening  until  the  killing 
took  place,  which  was  on  Third  street,  near  Center. 
They  met  on  the  east  side  of  the  river,  at  a  house,  and 
afterwards  went  to  the  west  side  and  visited  two  or 
three  places  together,  when  they  went  north  on  Fourth 
street  to  Center  street.  Prom  the  testimony  of  Kraut, 
who  was  a  witness  for  the  state,  it  is  made  to  appear 
that  while  on  Fourth  street,  and  near  Center,  Weems 
said  he  had  to  have  some  money  before  morning,  and 
said  that  he  must  have  a  suit  of  clothes  in  a  certain 
length  of  time.  While  on  Fourth  street,  either  Weems 
or  Hamil  made  the  remark  that  he  "was  going  to 
hold  up  the  first  plug  that  came  along."  On  Center 
street  they  all  went  east  to  Third  street,  and  saw  one 
man  pa^s.  Weems  and  Hamil  talked  of  "holding  him 
up,"  but  it  was  said:  "Them  kind  of  people  haven't 
got  no  money."  Soon  after  Ridpath  came  along,  and 
Weems  and  Hamil  crossed  the  street,  and  met  him, 
and  soon  Kraut  heard  a  pistol  shot,  and  looking,  saw 
Weems  and  Hamil  run  away,  and  he  crossed  over  and 
saw  that  Ridpath  was  killed.  Later  in  the  evening, 
Kraut  saw  Weems  and  Hamil  at  Mrs.  Whitcomb's,  on 
the  east  side  of  the  river,  and  Hamil  inquired  if  the 
man  was  hurt,  and  he  was  told  by  Kraut  that  he  was 
dead.  On  the  twenty-second  day  of  May,  1894,  three 
days  after  the  tilling,  Weems  made  a  confession, 
which  is  in  the  abstract;  and  in  most  of  the  particulars, 
to  the  time  the  three  men  reached  Third  street,  it  cor- 
roborates Kraut  substantially.     This  statement  is  so 
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important  that  we  give  the  part  of  it  referring  to  what 
was  done  after  reaching  Center  street.  It  is  as  follows : 
^^Just  as  we  got  to  Center  street  we  saw  a  young 
fellow  going  east  on  the  north  side  of  Center  street. 
Barney  said:  *Shall  I  stick  him  up?'  I  said:  'No;  he 
has  got  nothing.  He  i«  nothing  but  a  kid.'  Hamil 
said:  *I  have  a  notion  to  hold  him  up  anyhow.  Those 
are  the  kind  of  people  that  generally  have  money.' 
We  then  started  east  on  Center  street  to  Third  street, 
and  started  south  on  the  west  side  of  Third  street, 
when  we  saw  a  man  going  south  on  the  east  side  of 
Third  street,  carrying  a  satchel.  He  was  about  sixty 
feet  north  of  us.  Hamil  and  myself  started  diagonally 
across  the  street  ahead  of  him,  to  hold  him  up,  and 
Kraut  was  to  stay  on  the  west  side  of  the  street  and 
come  over  and'help  us  if  he  was  needed.  We  got  on  the 
sidewalk  about  fifty  feet  south  of  the  man  that  was 
shot.  We  walked  down  the  street  ahead  of  him  until 
we  came  to  a  large  tree  by  the  side  of  the  walk.  Just 
before  we  got  to  the  tree,  we  met  a  man  and  woman 
going  north.  Hamil  was  standing  behind  the  tree; 
I,  on  the  edge  of  the  sidewalk.  Just  as  the  man  came 
up  to  us  Hamil  pulled  the  revolver  out  of  his  pocket, 
and  said,  'Hold  up  your  hands.'  The  man  threw  up  his 
grip,  and  hit  the  revolver.  As  he  hit  it,  it  discharged 
it.  Then  Hamil  grabbed  the  grip,  and  started  to  run. 
We  both  ran  across  *he  street  and  into  a  blind  alley. 
Hamil  cut  the  grip  open.  He  got  one  large  and  one 
small  leather  pocket  book,  and  an  ivory  handled 
revolver,  out  of  the  grip." 

With  this  partial  history  of  the  case  we  may  better 
present  some  of  the  questions  to  be  considered. 

II.     On  the  twentieth   day   of  June,   1894,   the 

defendants  in  the  indictment,  Weems  and  Hamil,  made 

their  application  to  change  the  place  of  trial,  because 

first,  the  minds  of  the  people  of  the  county  had  been 
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poisoned  and  prejudiced  against  them  by  the  publica- 
tion, in  all  the  daily  newspaper  published  in  the  city 
of  Des  Moines,  of  "inflammatory  and  highly-colored, 
display-headed,  doubled-headed  accounts  of  what  pur- 
ported to  be  detailed  recitations  of  the  facts  of  the 
alleged  crime,  and  connecting  defendants  with  the 
same,^^  which  accounts  are  attached  to  the  application 
as  exhibits;  second,  because  the  excitement  had 
reached  such  a  state  that  violence  was  threatened, 
and  even  attempted,  against  them,  and  the  officers 
of  the  law  were  compelled  to  remove  them,  to  protect 
their  lives;  third,  because  the  person  killed  was  a 
railway  conductor,  and  popular  with  all  classes  of  rail- 
road men,  and  the  minds  of  such  were  especially 
appealed  to  and  poisoned  and  prejudiced  against  the 
defendants;  'dudfourthy  because  the  lives  of  the  defend- 
ants will  be  in  danger  of  mob  violence  while  on  trial  in 
the  county.  The  application,  besides  being  sworn  to  by 
Weems  and  Hamil,  is  supported  by  the  affidavits  of 

three  parties,  to  conform  to  the  law  in  such 
1  matters.     There  is  also  an  affidavit  signed  by 

nineteen  others,  residents  and  citizens  of  Polk 
county,  in  which  they  say  that  they  "believe  that  the 
said  defendants  cannot  obtain  a  fair  and  impartial 
trial  in  said  county,  because  of  the  public  excitement 
against  the  defendants,  because  of  the  many 
inflammatory  newspaper  articles  published  in  all  the 
papers  of  said  county,  concerning  the  alleged  crime  of 
said  defendants."  The  showing  for  a  change  is  resisted 
by  an  affidavit  of  J.  D.  McGarrah,  sheriff  of  said 
county,  to  the  effect  that  he  was  absent  from  the 
county  when  said  defendants  were  arrested ;  that  some 
of  his  deputies,  as  a  matter  of  overcaution,  removed 
the  defendants  from  Polk  county  on  Saturday  evening; 
that  he  returned  on  Monday  after,  and  upon  investi- 
gation to  know  if  it  was  necessary  for  them  to  be  kept 
out  of  the  count}^,  because  of  passion  or  feeling  of  the 
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people  of  the  county,  lie  became  satisfied  that  there 
was  no  such  feeling  or  passion;  and  that  on  Tuesday 
he  brought  them  back  into  the  county.  He  also  states 
that  he  became  satisfied  that  there  was  never  any 
danger  of  mob  violence,  and  that  the  crowd  of  people, 
men,  women,  and  children,  that  assembled  upon  learn- 
ing of  the  arrest,  was  composed  of  curiosity  seekers, 
who  were  interested  in  the  arrest  of  persons  charged 
with  crime.  There  were  also  aflSdavits  signed  by  two 
hundred  and  ninety-five  inhabitants  of  Polk  county, 
who  say,  each  for  himself,  that  he  is  acquainted  with 
the  people  of  said  county,  and  knows  their  sentiments 
and  feelings  in  relation  to  the  case,  against  Hamil  and 
Weems;  that  there  are  one  hundred  thousand  inhabi- 
tants in  the  county;  that  only  a  small  portion  of  the 
people  of  the  county  have  given  any  attention  to  the 
facts  of  the  case,  or  have  particular  knowledge  of  the 
case;  that  most  of  the  people  of  the  county  are  not 
only  without  prejudice,  but  have  no  knowledge  what- 
ever in  relation  to  the  case;  and  that  defendants  can 
have  as  fair  a  trial  in  Polk  county  as  in  any  other 
county  in  the  state.  The  court  denied  the  application, 
and  complaint  is  made  of  the  ruling. 

It  will  be  well  to  here  state  that  what  is  repre- 
sented of  the  publications  as  to  their  being  "highly- 
colored,  display-headed  accounts"  of  the  affair  is  true. 
These  exhibits  cover  about  thirty  pages  of  typewritten 
matter.  Some  instances  of  the  headings  are: 
"Murderers  in  Jail;"  "John  Kraut  and  John  Hamil  are 
under  Arrest;"  "Former  has  CJonfessed;"  "It  was  a 
Robbery;"  "Hamil  is  caught;"  "All  are  Captured;" 
"The  Murderers  of  Conductor  Eidpath  Languish  in 
Jail;"  "Safe  from  the  Mad  Mob;"  "All  in  the  Toils  of 
the  Law  before  48  Hours;"  "Hamil  and  Kraut  were 
Run  Off  to  Newton,  Iowa;"  "From  Whence  They  Were 
Returned  to  the  City  To-day;"  "Are  Again  in  Jail;'* 
"Sheriffs  Guard  the  Jail;"  and  others  of  like  tenor. 
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The  articles  purporting  to  giye  the  facts  are  much 
what  the  headings  would  indicate.  As  to  the  facts  of 
violence  if  the  cause  should  be  tried  in  Polk  county, 
nothing  more  need  be  said  than  that  the  defendant 
Weems  was  tried  in  the  county  without  any  such 
a  result,  or  attempt  at  it.  The  application  far  the 
change  was  filed  about  the  middle  of  June,  and 
Weems,  Hamil,  and  Kraut  had  been  back  in  the  county 
for  some  tiiree  weeks,  and  there  is  not  a  word  in  the 
showing  for  a  change  to  prove  that  any  person  or  per- 
sons had  in  any  way  contemplated  violence  though  the 
fact  of  their  return  had  been  announced  through  the 
papers  by  prominent  headings.  In  a  legal  sense,  the 
same  conclusion  may  be  stated  as  to  violence  either 

attempted  or  threatened  before  the  removal 
2  from  the  county  jail.     It  is  true  that  papers 

contained  statements  that  a  large  concourse  of 
people, — a  mob, — to  the  number  of  three  thousand  or 
more,  assembled  about  the  jail;  that  there  were 
murmurs  of  lynching;  that  only  a  leader  was  needed 
to  put  threats  of  lynching  into  execution  and  many 
like  statements.  These  exhibits  do  not  prove  the  facts 
as  stated  in  them,  nor  tend  to  prove  them.  They  are 
not  evidence  of  such  facts  in  any  sense;  nor  are  they 
used  as  such.  The  facts  recited  are  unverified  by  the 
oath  of  any  person.  The  exhibits  ^re  attached  to  the 
application,  not  to  prove  the  facts  recited  in  them, 
but  to  show  what  was  put  before  the  people,  as  indi- 
cating the  effect  upon  their  minds  as  to  exciting  them 
to  violence  or  creating  prejudice.  Take  these  exhibits 
from  the  application,  and  there  is  not  a  word  from  any 
one,  barring,  perhaps,  the  statements  of  Weems  and 
HamU,  by  construction,  that  can  be  construed  as  mean- 
ing that  there  was  danger  of  violence.  The  same  consid- 
erations apply  materially,  as  to  the  question  of  the  prej- 
udice of  the  people,  so  that  a  fair  trial  could  not  be 
Vol.  9G  la— 2S 
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had  in  the  county.    In  this  respect  it  was  proper  for 
the  court  to  consider  the  probable  effect  of  such 
3  articles  on  the  minds  of  the  people.    The  show- 

ing of  appellant  is  peculiar  and  unusual.  Not 
an  affiant  states  that  he  knows  anythino:  of  the  feel 
ings  of  the  people,  or  that  he  is  acquainted  to  any 
extent  with  them.  Nor  are  facts  stated  from  whicli 
it  can  be  understood  that  they  have  such  knowledge. 
It  is  a  bare  statement  that  they  are  residents  of  the 
county,  and  believe  that  the  defendants  cannot  have  a 
fair  trial,  because  of  the  excitement  and  prejudice 
caused  by  the  articles  published.  It  leaves  on  the 
mind  little  more,  if  any,  than  an  impression  that  their 
conclusions  are  based  on  their  judgment  of  what 
would  be  the  effect  of  such  publications.  The 
showing  on  the  other  side  is  materially  differ- 
ent. Each  of  the  two  hundred  and  ninety-six  per- 
sons stated  his  means  of  knowledge,  and  his  con- 
clusions are  based  thereon.  The  weight  of  truth, 
by  comparison,  is  overwhelmingly  against  the  fact  of 
prejudice.  Of  course,  this  statement  is  made  on  the 
theory  that  we  do  not  take  as  established  the  recitals 
in  the  newspaper  articles.  They  are  not,  as  we  have 
stated,  to  be  considered  as  facts. 

There  is  a  claim  that,  while  the  people  were 
assembled,  the  judges  of  the  district  court  met  in  full 
sight  and  hearing  of  the  mob,  and  consulted;  the  con- 
sultation resulting  in  the  prisoners  being  removed  to 
Jasper  county.  The  only  proof  of  such  a  consultation 
is  a  statement  in  one  of  the  articles  published,  as 
follows:  "Judges  Conrad,  Balliett,  and  Spurrier,  and 
Deputy  Sheriffs  Mattem  and  Compton,  held  a  confer- 
ence at  about  six  o'clock,  the  result  of  which  was  not 
made  public;  but  it  is  supposed  the  court  instructed 
the  officers  as  to  the  best  mode  of  procedure,  and  to 
what  extent  they  could  go  in  case  of  a  raid  made  on 
the  jail."    If  we  could  accept  this  as  a  proven  fact,  it  is 
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plainly  to  be  seen  how  different  the  facts  are  as  to  the 
conference  from  what  is  claimed.  It  does  not  appear 
where  it  was  held,  op  that  the  removal  was  the  result 
of  it.  The  most  that  could  be  said  of  the  conference 
is  that  because  of  an  assemblage  of  people,  whose 
purposes  were  unknown,  a  precautionary  conference 
was  held.  Again,  as  to  these  articles,  if  they  could  be 
considered  on  questions  of  fact,  they  are  so  conflicting 
as  to  be  absolutely  unreliable.  Notwithstanding  the 
repeated  statements  as  to  the  purposes  of  the  mob,  and 
that  only  a  leader  was  necessary  to  have  brought  op  a 
lynching,  it  is  said:  "At  six  o'clock  last  night  a  mob 
commenced  gathering  around  the  courthouse  square, 
and  at  seven  o'clock  there  were  at  least  three  thou- 
sand people  present.  It  was  an  orderly  mob,  many 
ladies  being  present,  and  all  drawn  from  curiosity." 
In  quite  close  connection  with  this  statement  it  is 
said:  "About  ten  o'clock  a  wild-eyed  agitator  made  a 
speech  from  the  courthouse  steps,  and  offered  to  lead 
the  mob.  He  not  only  wanted  to  hang  Kraut  and 
Hamil,  but  Mrs.  Michael  Smith  as  well."  No  attention 
seems  to  have  been  paid  to  it.  The  men,  when  removed 
to  Jasper  county,  were,  by  three  deputies,  led  through 
the  assembled  crowd  to  the  train,  without  an  attempt 
at  violence.  The  known  facts  and  results  are  in  pl^in 
contradiction  of  the  facts,  as  to  the  real  purposes  of 
the  people  assembled,  as  expressed  in  the  articles. 
This  case,  as  to  the  facts,  when  confined  to  legal 
I>r()ofs,  is  unlike  any  other  case  considered  by  this 
court.  The  showing  is  widely  different  from  that  In 
State  V.  Billings,   77  Iowa,  417  (42  N.  W.  Rep.  456); 

State  V,  Canada,  48  Iowa,  448,  or  State  v.  Nash, 
4  7  Iowa,  347,  to  which  reference  is  mada     In 

those  cases  it  will  be  seen  that  the  affidavits  in 
support  of  a  change  are  of  a  different  character.  From 
those  cases  it  will  be  seen  that  the  district  court  in 
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such  matters  possesses  a  large  discretion,  to  be  inter- 
fered with  only  in  cases  of  abuse;  and,  applying  the 
rule,  there  is  no  ground  for  disturbing  the  action  ol 
the  district  court  in  refusing  the  change. 

III.  On  the  ninth  day  of  July,  a  motion  for  a 
continuance  to  the  September  term  was  filed  and  over 
ruled.  The  grounds  of  the  motion  are  that  sufficient 
time  had  not  elapsed  for  the  public  feeling  and  preju- 
dice, as  shown  by  the  motion,  to  change  the  venue,  to 
subside;  that  public  justice  does  not  require  the  trial 
of  a  person  charged  with  a  capital  offense  so  soon  as 
the  first  term  after  the  commission  of  the  alleged 
crime;  that  there  had  not  been  time  to  prepare  for  the 
trial;  and  that  the  defendant  was  without  means,  his 

attorney  being  appointed  for  his  defense.  The 
5  motion  is  unsupported  in  any  way  aside  from  its 

reference  to  the  showing  in  the  motion  to  change 
the  venue,  and  what  we  may  notice  from  the  record. 
What  has  been  said  as  to  the  showing  of  prejudice  and 
excitement  will  suffice  for  that  branch  of  this  motion, 
for  the  proofs  are  the  same.  As  to  the  other  grounds 
of  the  motion,  it  may  be  said  that  there  is  no  rule  of 
law  granting  to  a  defendant,  charged  with  a  capital 
offense,  time  beyond  the  first  term  to  prepare  for  trial. 
There  was  no  showing  of  particular  evidence  needed 
that  could  not  be  had.  Nor  does  it  appear  from  the 
fact  of  the  trial  being  had  that  there  was  prejudice 
because  of  a  want  of  preparation.  There  was  no  error 
in  the  ruling. 

IV.  At  the  impaneling  of  the  trial  jury,  in 
answer  to  questions  showing  the  competency  to  serve^ 
some  eight  jurors  so  answered  that  their  right  to  sit 
was  challenged,   and  the  challenge   overruled.    We 
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need  not  set  out  the  record  as  to  all,  but  will  set  out 
questions  to  two  of  them,  and  the  answers. 
6  Mr.  Stewart  said:    "I  do  not  recollect  any  of  the 

particulars  that  I  ever  heard  about  this  transac- 
tion. I  think  my  mind  is  free  from  bias."  Question  by 
Haskins,  for  defense:  "You  have  formed  the  opinion, 
unqualifiedly,  that  Conductor  Ridpath  was  murdered  ?" 
Answer:  "Yes,  sir."  By  the  state:  "Did  you  form  an 
unqualified  opinion  that  some  one  had  been  murdered 
or  some  one  had  been  killed?"  Answer:  "I  thought 
some  one  had  been  murdered."  Later,  in  answer  to  a 
question  by  the  state,  he  said:  "I  think  I  can  give  the 
defendant  a  fair  and  impartial  trial,  under  the  law  and 
the  evidence."  Mr.  Hatcher  answered  the  same 
questions  in  the  same  way.  At  this  point  in  the  exam- 
ination (others  of  the  eight  being  also  being  interro- 
gated with  much  the  same  answers),  the  jurors  were 
challenged,  as  having  formed  an  unqualified  opinion 
on  a  branch  of  the  case.  The  court  then  said:  "Gentle- 
men of  the  jury,  do  either  of  you  know  any  reason  why 
you  could  not  sit  in  the  trial  of  this  case,  and  render  a 
verdict  according  to  the  law  and  the  evidence  as  it 
shall  be  given  to  you  on  trial?  Do  you  know  any  rea- 
son why  you  could  not  thus  sit  as  jurors  in  the  trial  of 
this  case?  If  so,  manifest  it  by  raising  your  hands." 
No  hands  raised.  The  Court:  "Your  silence  is  taken 
as  an  answer  in  the  negative."  Challenge  denied. 
Mr.  Hatcher  further  said  in  answer  to  a  question  by 
defendant:  "I  formed  the  opinion  that  he  had  been 
killed,  and  was  killed  wrongfully,  by  some  one  that 
had  no  right  to  kill  him."  Mr.  Stewart  was  then 
asked:  "That  is  the  same  with  you?  You  formed  the 
opinion  that  he  had  been  killed  and  murdered?" 
Answer:  "Yes."  As  to  the  others  the  further  exami- 
nation was  somewhat  similar,  and  the  challenge 
denied.     The  point  is  made  in  argument  that  the 
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defendant  was  entitled  to  jurors  who  were  not  preju- 
diced against  him  on  any  material  fact  in  the  case. 
There  is  a  practical  concession  in  argument,  and  it  is 
a  fact,  that  the  matters  as  to  which  opinions  were 
previously  formed  were  not  in  dispute  on  the  trial; 
that  is,  there  was  no  conflict.  They  became  practically 
undisputed  facts.  This  is  important  as  to  the  fact  of 
actual  prejudice  from  the  ruling.  It  is,  however,  said 
that  this  could  not  be  known  when  the  jury  was 
impaneled,  and  the  plea  of  not  guilty  put  in  issue  all 
material  facts;  and  that  is  true,  and  we  may  consider 
the  proposition  from  that  standpoint. 

The  fact  that  a  juror  has  formed  an  opinion  on  one 
or  more  facts  of  the  case  has  never  been  held  as  a 
sufficient  ground  of  challenge.  The  Code  (section  4405) 
defines  what  shall  be  a  sufficient  challenge  in  this 
respect  in  these  words:  "Having  formed  or  expressed 
such  an  opinion  as  to  the  guilt  or  innocence  of  the  pris- 
oner as  would  prevent  him  from  rendering  a  true 
verdict  upon  the  evidence  submitted  on  the  trial."  It 
will  be  seen  that,  where  an  opinion  has  been  formed^ 
it  is  a  question  of  fact  for  the  court  whether  or  not  it 
is  one  that  would  prevent  the  juror  from  rendering  a 
true  verdict  upon  the  evidence.  See  State  v.  Munch- 
rath,  78  Iowa,  268  (43  N.  W.  Rep.  211).  In  this  case 
no  juror  stated  that  he  had  formed  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendant.  In  the 
Munchrath  Case  several  jurors  said  that  they  had  read 
such  evidence  in  the  papers  as  that  they  had  formed 
an  opinion  in  regard  to  the  guilt  or  innocence  of  the 
defendant;  that  they  had  talked  about  the  case;  and 
that  it  would  require  evidence  to  remove  the  opinions 
formed.  The  court  in  that  case  denied  a  challenge  for 
cause,  and  the  ruling  was  sustained.  Tlie  facts  show- 
ing prejudice  in  that  ease  were  far  stronger  than  in  this. 
It  is  held  that  in  that  case  and  in  the  other  cases  cited 
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therein  that  "a  person  may  form  an  opinion  from  read 
ing  newspaper  accounts  of  crime,  and  from  hearing 
others  speak  of  it,  and  not  be  disqualified  thereby  from 
acting  as  a  juror,  provided  the  opinion  so  formed  ife 
not  of  such  a  character  as  to  interfere  with  the  render- 
ing of  a  true  verdict,  on  the  evidence  submitted  od 
the  trial.^^  The  court  in  this  case  determined,  upon 
evidence  submitted,  that  the  jurors  were  competent, 
and  there  is  no  ground  for  our  disturbing  that  finding. 

V.     A  Mr.  Lucket  was  a  witness,  and  described  a 
hat  that  Hamil  wore  on  the  night  of  the  homicide.  The 
following,  from  the  record,  will  indicate  the  question 
next  to  be  considered  as  briefiy  as  otherwise: 
7  "Mr.  Haskins:    Before  going  further  with  this 

case,  the  defendant  requests  the  presence  of 
the  codefendant  Hamil  in  the  courtroom,  he  now  being 
in  jail;  and,  the  evidence  being  especially  relative  to 
the  defendant  Hamil,  defendant's  counsel  requests  his 
presence  here  for  the  purpose  of  consultation.  By  the 
Court:  The  request  will  be  denied.  On  yesterday, 
the  accused,  Hamil,  was  permitted  to  remain  in  court 
at  the  request  of  the  counsel  of  this  defendant,  Weems, 
who  is  now  on  trial;  and  upon  retiring  from  the  room, 
the  officers  of  this  court,  as  a  matter  of  precaution  and 
safety,  searched  the  accused,  Hamil,  and  found  on  his 
person  a  bottle  of  alcoholic  liquor,  being  secreted  into 
the  jail. '  For  this  and  other  reasons,  this  request  is 
denied.  (The  defendant  Weems  excepts.)  Mr.  Haskins: 
The  defendant  in  this  case  takes  exception  to  the  state- 
ment of  the  court  with  reference  to  the  conduct  of 
the  codefendant  Hamil  yesterday,  and  takes  exception 
to  the  statement  of  finding  of  the  alcoholic  liquors,  or 
anything  else  on  the  said  HamiPs  person,  as  being 
prejudicial  to  the  rights  of  this  defendant,  and  being 
improper,  and  no  matter  which  should  go  before  this 
jury,  nor  should  it  be  mentioned  in  the  presence  of 
this  jury.    Court:    Counsel  for  the  defendant,  earlier 
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in  the  proceedings  this  morning,  suggested  that  he 
would  like  the  presence  of  Hamil,  and  it  was  suggested 
to  him  that  he  could  not  be  permitted  to  be  present 
until  he  was  needed,  and  gave  him  the  reasons;  and, 
when  I  denied  his  presence,  the  counsel  suggested 
that  he  wanted  it  in  the  record,  and  I  then  suggested 
to  counsel  the  whole  record  would  have  to  be  made." 
It  then  appears,  from  statements  of  counsel,  that  he 
desired  him  for  particular  and  special  reasons. 

8  It  will  be  seen  that  the  only  right  denied  was 
that  of  having  Hamil  continuously  in   court 

during  the  examination  of  the  witness.  There  was 
no  denial  of  the  right  to  have  him  brought  in  when 
needed  for  such  a  purpose.  In  fact  that  right  was 
offered.  The  defendant  had  no  legal  right  to  claim 
the  presence  of  Hamil  in  court  for  consultation,  only 
in  case  he  should  desire  to  consult  him.  The  record 
is  silent  as  to  their  being  a  time  when  consultation 
was  desired.  The  controversy  seems  to  have  been  over 
the  right  of  defendant  to  have  him  there,  ready  for 
consultation,  instead  of  calling  him  if  needed.  It  was 
a  matter  within  the  discretion  of  the  court. 

Exception  is  taken  to  the  remarks  of  the  court  as 
to  the  whisky  Hamil  had  in  his  pocket  the  day  before, 
and  it  is  said  that  was  not  a  sufl&cient  reason  for 
denying  his  presence.  It  does  appear  that  that  was 
one  reason  why  he  was  excluded,  and  there  were 
others  which  seem  to  have  been  given  counsel,  but 
they  do  not  appear  in  the  record.  Even  though  we 
might  say  that  the  fact  as  to  the  whisky  was  not  a 
sufficient  reason  to  deny  what  would  otherwise  be  a 
legal  right,  we  cannot  say  but  that  other  rea- 

9  sons  were  sufficient.     We  cannot  assume  that 
they  were  not.    That  the  reference  to  the  whisky 

was  prejudicial  to  defendant  is  a  mere  assumption. 
No  reasonable  person  would  have  permitted  an  act  of 
Hamil  to  affect  the  defendant,  on  trial,  for  an  act 
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which  it  could  be  seen  he  was  in  no  way  responsible 

for. 

VI.  One  Mary  Thomas  was  a  witness  for  the 
state.  Her  name  was  Mary  Temple  when  she  was 
before  the  grand  jury,  and  her  name  thus  appears  on 
the  indictment.  She  testifies  to  having  seen  the  three 
men  at  Jeannette  Allen^s  on  the  night  of  the  homicide. 

This  was  the  only  point  as  to  which  she  gave  evi- 
10        dence.     On  cross-examination   she  was  asked 

many  questions,  such  as:  **What  was  the  char- 
acter of  Jeannette  Allen's  house?"  If  it  was  not  a 
sporting  house.  If  she  was  not  an  inmate, — ^not  a 
prostitute.  If  she  had  not  been  in  court  within  a  year, 
under  the  name  of  Hirshman,  and  prosecuted  others 
under  that  name.  These  questions  were  all  excluded, 
and  the  rulings  are  said  to  be  in  error.  The  extent  of 
such  inquiries,  on  cross-examination,  is  largely  dis- 
cretionary with  the  court.  Such  an  examination  often 
tends  to  show  the  value  of  the  testimony  given,  and  is, 
within  proper  limits,  cross-examination.  State  v. 
Rote,  81  Iowa,  138  (46  N.  W.  Rep.  872).  Even  if  the 
questions  were  proper  there  is  not  prejudice  from  the 
rulings.  Their  only  purpose  would  have  been  to  test 
the  value  of  her  direct  testimony,  and  that  was  as  to 
the  single  fact  that  the  men  were  at  Jeanette  Allen's 
on  the  night  of  the  homicide.  That  fact  is  not  ta  be 
questioned  in  the  case.  Even  the  defendant,  in  his 
confession  made  three  days  after  the  killing,  says  they 
were  there,  and  that  he  played  on  the  piano.  Still 
further,  it  may  be  said  that,  after  the  absolute  dis- 
closures that  Hamil  and  Weems  were  the  persons  who 
met  Ridpath  when  he  was  killed,  the  fact  as  to  their 
having  been  at  Jeannette  Allen's  became  immaterial. 
It  was  only  important  at  first  in  tracing  the  identity  of 
the  men. 

VII.  John  Kraut  was  a  witness  for  the  state, 
and,  against  objections,  he  was  permitted  to  testify 
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that,  when  the  three  were  at  Mrs.  Whitcomb's  on  the 

east  side  of  the  river,  before  going  to  the  west  side, 

there  was  a  black-handled  revolver  in  the  room,  and 

the  revolver  was  described.    This  is  said  to  be 

11  error,  because  the  revolver  is  not  shown  to  be 
connected  with  the  case.    It  was  not  error.    The 

mere  fact  that  there  was  an  attempt  to  identify  that  as 
the  pistx)l  used,  and  the  attempt  failed,  does  not  render 
the  evidence  used  on  the  attempt  immaterial,  so  as  to 
make  the  admission  of  it  error.  It  is  often  the  case  that 
much  of  the  testimony  admitted  becomes  useless 
before  the  conclusion  of  the  trial,  but  it  is  not  for 
that  reason  error  to  admit  it.  That  fact  is  noticeably 
true  of  this  case.  The  same  may  be  said  as  to  other 
questions  asked  of  Kraut,  and  admitted. 

One  other  question  we  notice.    On  cross-examina- 
tion defendant's  counsel  sought  to  show  that  he  was 
giving  his  testimony  with  the  hope  of  benefiting  him- 
self and  escaping  criminal  prosecution,  and  the 

12  following  appears  in  the  record :  "Q.  Did  not  your 
attorney  tell  you  this,  that  you  had  better  testify 

to  enough  to  let  you  out  of  it,  and  it  would  go  easier 
with  you?  (Objected  to  as  incompetent,  irrelevant, 
and  improper,  and  asking  for  advice  of  counsel.  Sus- 
tained, and  defendant  excepts.)  Q.  And  is  not  the 
idea  in  your  mind,  coming  on  the  stand  here  now,  that 
it  is  going  to  benefit  you  to  tell  that  stuff?  (Same 
objection.  Sustained,  and  defendant  excepts.)"  No 
question  is  made  as  to  the  refusal  of  the  first  question, 
but  it  is  urged  that  it  was  error  to  exclude  the  last. 
In  the  sense  in  which  the  question  is  taken  in  argu- 
ment, *he  exclusion  would  have  been  error,  because 
the  jury  had  a  right  to  know  with  what  motive  he  gave 
his  testimony.  It  went  to  his  credibility.  But  the 
question,  as  asked,  was  incompetent  and  improper  for 
more  than  one  reason.  The  second  question,  by  the 
use  of  the  word  "and,"  couples  it  to  the  first  question,^ 


Digitized  by  VjOOQIC 


Dec.  1895]  State  of  Iowa  v.  Weems.  443 

so  that  the  answer  to  the  one  is  an  answer  to  both 
when  the  former  had  been  excluded.  A  question  thus 
framed  might  well  be  excluded  as  incompetent 
because  of  its  likelihood  to  induce  an  answer  to  on€ 
part  of  it  not  intended.  Witnesses  are  often  unguarded 
in  such  cases.  Had  the  witness  ^id  "Yes"  to  the  last 
question,  it  would  have  been  the  same  answer  to  the 
first  question.  As  counsel  for  appellant  does  not  seem 
to  think  the  questions  are  united  there  is  good  reason 
to  think  the  witness  might  make  the  same  mistake. 
But  the  question  is  faulty  in  another  respect.  By  th(i 
use  of  the  word  "stuff,"  it  characterizes  the  testimony 
as  such.  "Stuff/'  defined,  means  "trash;  nonsense; 
foolish  or  irrational  language."  Its  evident  meaning 
in  the  question  is  "falsehood."  Had  the  witness  said 
"Yes"  to  the  question,  intending  to  state  his  idea  as 
called  for  by  the  question,  he  would  have  also  said, 
inferentially,  that  what  he  had  testified  to  was  stuff. 
It  is  hardly  necessary  to  state  that  such  a  question  is 
incompetent.  Its  likelihood  to  betray  one  into  an 
implied  acknowledgment  of  a  fact  not  intended  is 
enough  to  condemn  it. 

VIII.  Hamil  was  called  as  a  witness  for  defend- 
ant, and  after  stating  that  he  was  with  Weems  and 

Kraut  on  the  east  side  of  the  river,  and  started 
13        for  the  west  side,  the  following  took  place:  "Mr. 

Haskins:  The  attorney  for  Mr.  Hamil  (before 
proceeding  further  in  this  case;  I  may  have  possibly 
been  hasty)  requests  permission  to  take  his  client,  ilr. 
Hamil,  and  have  a  private  consultation  with  him  before 
he  goes  ahead  with  the  case.  Court:  Very  well;  stan  1 
aside.  Mr.  Davis:  I  shall  object  to  the  defendant  in 
this  case  going  with  the  other  party.  (Objection  sus- 
tained, and  defendant  excepts.)  Court:  That  will 
not  be  allowed;  he  can  talk  with  his  client,  but  not 
with  this  defendant.  Mr.  Raskins:  The  request  is 
made,  on  the  part  of  this  defendant's  counsel,  that  he 
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be  permitted  now  to  retire  and  consult  with  Hamil 
and  his  attorney.  Court:  The  request  is  denied,  and 
defendant  excepts."  This  action  of  the  court  is 
severely  criticised,  on  the  theory  that  the  defendant 
has  been  denied  the  right  to  consult  his  witness  before 
the  examination,  and  that  defendant's  attorney  was 
denied  the  right  to  examine  the  witness  before  he  exam- 
ined him  on  the  trial.  Neitherof  such  rightswas  denied. 
The  attorney  for  defendant  in  this  court  was  not  the 
attorney  on  the  trial  below,  and  this  fact  may  have 
led  to  some  misapprehension.  The  consultation  was 
in  the  interest  of  Hamil,  to  determine  the  course  he 
should  take  in  his  examination,  as  will  be  seen  in  the 
consideration  of  the  next  point  in  the  case,  and  the 
result  of  the  conclusion  was  his  refusal  to  answer  the 
questions.  It  does  not  appear  what  induced  the 
objection  toWeems  going  with  Hamil  and  his  attorney; 
but  the  objection,  with  the  ruling,  seems  to  have 
induced  Mr.  Haskins,  as  attorney  for Weems,  to  request 
that  Weems  be  permitted  to  retire,  and  "consult  with 
Hamil  and  his  attorney.''  There  is  not  a  word  to  indi- 
cate that  the  consultation  was  in  the  interest  of 
Weems.  The  defense  had  put  Hamil  on  the  stand,  and 
the  examination  was  interrupted  by  a  request  that  his 
(Hamil's)  attorney  be  permitted  to  consult  with  him; 
not  that  the  defense  wanted  such  a  consultation. 
There  is  nothing  of  which  the  defense  can  complain. 

IX.  After  the  consultation  between  Hamil  and 
his  attorney  he  was  recalled  to  the  witness  stand,  and 
under  advice  of  his  attorney,  Mr.  Dyer,  he  declined  to 
answer  any  of  the  questions  asked  of  him,  for  the  rea- 
son that  the  answers  would  tend  to  criminate  him. 
Several  questions  were  asked,  and  Mr.  Dyer  would 
present  the  objection,  oycept  that  when  the  point  was 
made  that  the  privilege  was  personal  to  the  witness, 
and  ho  must  exercise  it,  he  would  make  the  objection 
himself.     The  complaint  is  as  to  the  interference  by 
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Mr.  Dyer,  whereby  the  witness  was  interrupted,  and, 
with  the  aid  of  .counsel  for  the  state,  the  witness  was 
kept  from  answering.  The  record  fairly  warrants  the 
belief  that  there  was  no  division  of  sentiment,  between 
the  counsel  for  defendant  and  that  of  Hamil,  as  to  the 
method  of  procedure.  Counsel  for  Weems  asked  the 
questions  which  Hamil  declined  to  answer,  and  saw 
all  that  took  place,  without  a  word  of  dissent  or  dis- 
approval. The  request  for  consultation,  leading  to 
the  refusal  to  aswer,  was  made  by  him;  and  to  the 
result,  as  disclosed,  he  took  no  exceptions,  not  even 
to  the  rulings  of  the  court  sustaining  the  refusals. 
The  criticism  upon  the  action  of  the  court  in  this 
regard  is  without  any  foundation. 

X.  Barney  McBride  was  in  the  cell  with  Hamil 
and  Weems  when  they  were  confined  in  the  jail,  and, 
as  a  witness  for  the  state,  said  he  had  a  talk  with 
Hamil  and  Weems  in  the  presence  of  one  Sweetman, 
about  the  man  who  was  killed  on  the  railroad  track, 
and  Hamil  said,  in  the  presence  of  Weems:  "If  a  rail- 
road kills  anybody,  there  is  nothing  thought  of  it,  but, 
because  we  got  the  best  of  a  railroad  man,  they  want 
to  drive  us  ofif  the  face  of  the  earth."  Sweetman 
14  was  afterwards  called  for  defendant,  and,  after 
stating  that  he  was  in  the  cell  with  McBride, 
Weems  and  Hamil,  he  said:  "He  never  heard  him 
talk  to  Weems  and  Hamil  about  the  Ridpath  murder, 
nor  any  talk  with  him.  Neither  of  them  withdrew  and 
talked  with  him.  Never  heard  any  conversation 
between  Weems  and  Hamil  about  the  Ridpath 
murder."  The  witness  was  then  asked:  "Did  you  hear 
Hamil  or  Weems  say  to  McBride  this,  in  substance: 
'The  railroad  company  can  kill  a  man,  and  nothing  is 
said  about  it;  but,  now  we  got  the  best  of  railroad 
men,  they  want  to  run  us  off  the  earth,' — or  something 
like  that?"  If  "this  question  had -been  so  framed  that 
an  answer  might  have  contradicted  McBride,  it  would 
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certainly  have  been  a  proper  exercise  of  discretion  to 
have  admitted  it,  although  the  witness  had  already 
stated  the  same  thing  by  saying  that  he  had  heard  no 
talk  on  the  subject  between  them.  However,  it  is 
generally  admissible  to  permit  a  question  directly 
expressing  the  particular  facts  to  be  contradicted,  in 
order  to  render  certain  the  effect  of  the  evidence.  But 
in  this  case  the  question  did  not  call  for  an  answer 
that  could  directly,  even  if  it  could  by  inference, 
contradict  Sweetman.  McBride's  statement  was: 
"Because  we  got  the  best  of  a  railroad  man,  they  want 
to  drive  us  off  the  face  of  the  earth."  The  question  to 
Sweetman  is:  "Because  we  got  the  best  of  railroad 
men,  they  want  to  drive  us  off  the  face  of  the  earth,^ — 
or  something  like  that."  A  negative  answer  would 
have  been  a  very  uncertain  meaning,  both  because 
McBride's  language,  in  the  light  of  the  record,  referred 
to  Ridpath,  while  the  question  to  Sweetman  seems  to 
refer  to  railroad  men  generally,  and,  again,  the 
question  ends  with  the  words  "or  something  like  that,'' 
and  the  witness  was  left  to  say,  in  his  mind,  what 
would  be  something  like  that.  While,  in  many  cases, 
such  questions  are  used  in  practice,  and  may  be  allow- 
able, what  we  say  is  that  after  a  statement  by  a  wit- 
ness to  the  general  effect  desired,  and  a  specific  denial 
of  a  fact  is  sought,  the  question  should  be  such  that 
the  answer,  when  given,  if  favorable,  would  amount  to 
such  a  deniaL 

One  Williams  was  also  in  the  cell  at  the  time,  and 
he  testified  for  defendant  that  Weems,  Hamil,  and 
McBride  had  no  talk  about  the  Ridpath  murder.  He 
was  then  asked  if  the  three,  at  any  time,  retired  for  a 

secret  conversation.  While  the  question  might 
15        have  been  admitted,  there  is  no  error  in  its 

exclusion,  for  there  was  no  such  fact  in  evi- 
dence to  be  contradicted.    Its  purpose  must  have  been 
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to  guard  the  jury  against  assuming  a  fact  without  evi- 
dence, or  dealing  with  such  fact  as  a  probability.  No 
reason  appears  for  disturbing  the  action  of  the  court 
in  this  respect. 

XI.  The  indictment  is  in  the  usual  form,  averring 
that  the  offense  was  committed  with  deliberation,  pre- 
meditation, and  malice  aforethought,  and  without 
averments  as  to  its  having  been  committed  in  an 
attempt  to  perpetrate  robbery.  It  is  now  contended 
that  evidence  that  the  killing  was  done  in  such  an 

attempt  is  improper,  because  of  the  absence  of 

16  such  averments.    It  is  not  to  be  doubted  that 
murder  in  the  first  degree,  charged  to  have  been 

committed  deliberately,  premeditatedly,  and  with  mal 
ice  aforethought,  may  be  shown,  even  though,  in  com 
mitting  the  murder  in  the  manner  charged,  the  acts 
showing  an  intent  to  rob  would  be  involved;  that  is 
if  a  person,  in  an  attempt  to  rob  another,  willfully, 
deliberately,  etc.,  kills  him,  he  may  be  convicted  of  a 
willful  and  deliberate  murder,  and,  in  doinpr  so,  the 
facts  as  to  how  he  committed  murder,  including  his 
attempt  rob,  may  be  shown.  Now,  conceding  that  the 
offense  must  be  shown  to  have  been  committed  in  the 
manner  charged,  to  warrant  a  conviction,  there  is  no 
error  in  the  respect  suggested,  for  the  court  required 
by  its  instructions  that,  before  there  could  be  a  convic- 
tion, the  facts  must  be  found  as  charged  in  the  indict- 
ment; and  the  facts  as  to  lying  in  wait  and  as  to  rob- 
bery, both  of  which  are  shown  by  the  evidence,  were 
but  links  in  the  chain  of  evidence  to  show  the  facts 
of  malice,  deliberation,  and  premeditation,  as  charged 
in  the  indictment.  This  conclusion  is  in  harmony 
with,  rather  than  against,  the  rule  of  State  v.  Baldy, 

17  Iowa,  39;  State  v.  Potter,  28  Iowa,  554;  State  v. 
Brandt,  41  Iowa,  593. 

XII.  The  first  part  of  the  third  instruction  is  as 
follows:    "If  two  or  more  persons  conspire  or  confed- 
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erate  together  to  commit  an  unlawful  act,  and,  in  pur- 
suit of  such  conspiracy  and  commission  of  such  unlaw- 
ful act,  such  persons,  or  either  of  them,  aided  and 
abetted  by  the  other,  takes  the  life  of  or  kills  a  human 
being,  such  taking  of  life  is  murder."    It  is  said 

17  that  the  language  thus  quoted  states  an  errone- 
ous rule  of  law.     If  it  be  conceded  that  it  is 

legally  inaccurate  in  the  use  of  the  words  "an  unlawful 
act,"  as  contended,  nevertheless  the  remainder  of  the 
instruction,  which  is  only  separated  from  the  other  by 
a  semicolon,  and  gives  the  application  of  the  rule  to 
the  facts  of  the  case,  fixes  the  unlawful  act  to  be  con- 
sidered as  robbery,  and  only  permits  a  conviction  on 
the  finding  of  the  facts  as  charged  in  the  indictment 
in  an  attempt  to  perpetrate  robbery.  Thus  considered, 
the  instruction  involves  no  error. 

XIII.  Some  instructions  asked  by  the  defendant 
were  refused.    In  so  far  as  they  involved  correct  rules, 

they  are  covered  by  those  given  by  the  court; 

18  not,   however,   in   the   same   or   even    similar 
language,  but  the  rules  are  included,  and  a 

right  of  conviction  denied  under  the  facts  as  given  in 
the  instructions  asked. 

XIV.  The  court  gave  the  following  instruction, 
of  which  complaint  is  made:  "Sixteenth.  Under  the 
statute  of  the  state,  the  defendant  had  the  right  to 
testify  in  his  own  behalf,  or  not,  as  he  might  elect; 
and,  if  he  declined  to  so  testify,  it  shall  not  be  con- 
sidered against  him;  and  in  this  case  you  are  instructed 
that  you  must  not  give  any  thought  to  the  fact  that 

the  defendant  did  not  testify  in  his  own  behalf.'' 

19  It  is  said  the  court  had  no  right  to  refer  to  the 
matter  of  the  defendant's  failure  to  testify.  The 

claim  is  based  on  Code,  section  3636,  which  provides 
that,  where  a  defendant  does  not  elect  to  become  a  wit- 
ness, the  fact  shall  not  have  weight  against  him  on  the 
trial,  nor  shall  the  attorney  or  attorneys  for  the  stiite, 
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during  the  trial,  refer  to  the  fact  that  the  defendant 
did  not  testify  in  his  own  behalf.  That  rule,  in  its 
letter  or  spirit,  does  not  apply  to  the  court.  The 
instruction  was  in  the  interest  of  defendant,  and  was 
induced,  likely,  by  an  apprehension  that  the  jury  might 
of  its  own  motion  consider  the  fact  that  the  defendant 
did  not  take  the  witness  stand  to  testify  and  draw- 
improper  inferences  therefrom.  Certainly  the  instruc- 
tion could  have  done  no  harm. 

There  are  some  few  questions  that  we  have  not 
noticed  directly,  but  all  of  which  are  controlled  by  the 
points  decided.  We  have  given  the  case,  because  of  its 
great  importance,  involving  human  life,  patient  and 
careful  attention.  The  facts,  in  the  main,  are  not  in 
doubt.  They  are  practically  confessed.  The  motives 
and  purposes  that  induced  the  killing,  or  whether  it 
was  accidental,  are  all  that  can  be  said  to  be  doubtful. 
The  finding  of  the  jury  upon  the  question  has  ample 
support  in  the  evidence.  The  judgment  will  stand 
affirmed. 


W.  A.  Steele,  Appellant,  v.  G.  W.  MoBurney,  et  al. 

Mechanio's  Lien.    That  a  building  contract  permits  the  owner  to 

2    retain  a  per  cent,  of  the  contract  price  unlil  the  completion  of  the 

work,   does  not  help  a  subcontractor  who  fails  to    serve    the 

statutory  notioe  of  lien  within  the  statutory  thirty  days.    Such 

a  provision  is  for  the  benefit  of  the  owner  alone. 

Sams.  The  contract  provided,  *'The  contractor  under  the  direction 
of  F.«  architect,  acting  for  the  purpose  of  this  contract  as  agents 
1  of  said  owner,  shall  provide  all  the  materials.'*  Held,  that  the 
plnralizing  of  agent  was  dne  to  clerical  error;  the  contractor  was 
not  the  agent  of  the  owner  in  buying  material  so  as  to  make  a 
principal  out  of  a  subcontractor  who  sold  him  material. 

Notice.  A  sheriff  was  a  member  of  the  owners'  (a  lodge)  building 
8  committee  which  had  charge  of  the  making  of  contracts  and  the 
erection  of  the  building.  The  subcontractor  delivered  him,  in 
his  capacity  of  sheriff,  a  notice  that  plaintiff  had  filed  a  subcon- 
tractor's lien.  The  sheriff  did  not  serve  this  paper  within  the 
statutory  thirty  days.  Held,  there  was  no  notice  to  the  ludge. 
Vol.  96  la— 29 
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Appeal  from   Monroe   District    Court — ^HoN.    H.    C. 
Traverse,  Judge. 

Friday,  December  13, 1895. 

Action  in  equity  to  recover  an  amount  due  for 
building  materials  and  to  foreclose  a  mechanic's  lien. 
There  was  a  hearing  on  the  merits,  and  a  judgment 
for  the  defendants.    The  plaintiff  appeals. — Affirmed. 

L,  Kinkead  and  W,  C.  Kinkead  for  appellant. 

Wm.  A.  Nichol  for  appellees. 

Robinson,  J. — In  May,  1893,  the  defendant  the 
Monroe  Lodge,  No.  81,  Independent  Order  of  Odd 
Fellows,  through  its  building  committee,  entered  into 
an  agreement  in  writing  with  the  defendant  G.  W. 
McBurney  by  which  the  latter  undertook  to  excavate 
for  and  to  construct  the  foundation  walls  and  a  retain- 
ing wall  for  a  building  known  as  the  "Temple,''  and 
to  furnish  all  labor  and  material  required  therefor 
according  to  the  specifications  and  drawing  prepared 
for  the  building  under  the  direction  and  to  the  satis- 
faction of  the  architect.  The  work  was  to  be  com- 
pleted on  the  third  day  of  July,  1893,  and  final  pay- 
ment therefor  was  to  be  made  within  ten  days  from  the 
completion  of  the  contract.  The  contractor  was  to 
receive  one  thousand  eight  hundred  and  eighty-five 
dollars  and  twenty-five  cents  for  what  he  agreed  to 
furnish  and  do,  in  installments  every  two  weeks,  less 
forty  per  cent.,  which  the  lodge  was  to  retain  until 
the  final  completion  of  the  work.  Tlie  plaintiff  is  a 
dealer  in  stone,  and  furnished  to  McBurney  stone  for 
the  building,  on  which  there  is  due  the  sum  of  one 
hundred  and  sixty-seven  dollars  and  forty-two  cents. 
The  plaintiff  asks  judgment  for  that  amount,  with 
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interest,  and  that  a  mechanic's  lien  therefor  be  estab- 
lished. The  lodge  avers  that  it  paid  McBurney  in  full, 
as  required  by  the  terms  of  his  contract;  that  nothing 
is  due  him,  and  that  it  is  not  liable  in  this  action.  The 
district  court  rendered  judgment  against  the  plaintiff 
for  costs. 

I.  It  is  claimed  that  the  lodge  constituted 
McBurney  its  agent  to  make  the  contract  in  question, 
and  for  that  reason  it  is  primarily  liable  to  the  plaint- 
iff for  the  amount  due  him.    That  claim  is  based  on  a 

provision  of  the  contract,  which  reads  as  fol- 
1  lows:    "The  contractor,  under  the  direction  and 

to  the  satisfaction  of  Prank  Fidler,  architect, 
acting  for  the  purpose  of  this  contract  as  agents  for 
the  said  owner,  shall  and  will  provide  all  the 
materials  and  perform  all  the  work,''  for  which  the 
contract  provided.  We  do  not  think  the  claim  can  be 
sustained.  The  true  meaning  of  the  clause  is  that  the 
contractor  shall  perform  the  work  and  provide  the 
materials  which  shall  be  needed  under  the  direction 
and  to  the  satisfaction  of  Fidler,  who,  for  the  purpose 
of  the  contract,  shall  act  as  agent  for  the  lodge.  The 
use  of  the  plural  for  agent  appears  to  have  been  a 
clerical  error.  This  conclusion  is  sustained  by  the  con- 
tract as  an  entirety,  and  by  the  interpretation  given  it 
by  the  parties  to  it  and  by  the  plaintiff.  The  evidence 
does  not  justify  the  holding  that  the  lodge  purchased 
the  stone  of  him. 

II.  It  is  said  that  the  lodge  should  be  held 
responsible  for  the  amount  due  the  plaintiff,  for  the 
reason  that  the  contract  required  it  to  hold  forty  per 
cent,  of  the  contract  price  until  the  completion  of  his 
work,  and  that  was  not  effected  until  the  second  day 
of  August,  1893.  It  is  further  contended  that  notice 
of  the  claims  of  the  plaintiff  was  duly  served  on  the 
lodge,  and  that  it  had  actual  knowledge  of  it  within 
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thirty  days  from  the  furnishing  of  the  last  stone  under 
the  contract.    The  contract  itself  does  not  pur- 
2  port  to  be  for  the  benefit  of  the  subcontractor. 

The  provision  for  holding  a  part  of  the  contract 
price  until  the  conditions  of  the  contract  were  fully 
complied  with  was  for  the  benefit  of  the  lodge,  to 
secure  the  performance  of  the  contract,  and  to  protect 
itself  against  such  claims  as  might  be  enforced  against 
it.  The  provision  did  not  of  itself  give  to  the  plaintiff 
any  right  against  the  lodge.  To  enforce  his  demand 
against  the  property  it  was  necessary  for  the  plaintiff 
to  take  the  steps  pointed  out  by  the  statute  to  perfect 
and  preserve  a  lien.  It  is  said  that  was  done.  The 
last  stone  furnished  to  McBurney,  was  one  of  two  car 
loads  shipped  to  him  from  Tracy  on  or  about  the  fifth 
day  of  July,  1895.  After  they  were  shipped,  McBurney 
wrote  that  he  did  not  think  he  could  use  the  stone* 
The  plaintiff  told  him  to  use  it  if  possible.  At  that 
time  McBurney  claimed  to  have  completed  his  con- 
tract, and  the  stone  could  not  have  been  ordered  for 
the  building  in  question;  but  on  or  about  the  eleventh 
day  of  the  month  he  had  a  settlement  with  the  lodge, 
and  it  was  found  that  some  changes  in  the  work,  and 
a  wall  for  the  cellar  way,  were  required.  The 
remainder  of  the  contract  price,  excepting  twenty-five 
dollars,  was  paid  to  McBurney,  and  he  then  built  the 
wall,  using  for  that  purpose,  the  plaintiff  claims,  one 
of  the  car  loads  of  stone  shipped  in  July.  He  did  not 
do  the  other  work  required  and  the  twenty-five  dollars 
withheld  were  used  to  complete  it.  This  was  author- 
ized by  the  agreement  between  the  parties.  It  is  not 
clearly  shown  when  the  stone  was  taken  from  the  car. 
The  teamster  who  hauled  the  stone  states  that  it  was 
delivered  on  or  before  the  twenty-seventh  of  July. 
McBurney  states  that  it  was  delivered  the  latter  part 
of  July,  although  in  response  to  a  leading  and  some- 
what complex  question  he  states  that  it  was  hauled 
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and  used  in  the  building  on  the  second  day  of  August. 

It  is  probable  that  it  was  actually  used  on  that 
3  date.    The  plaintiff  filed  his  statement  for  a  lien 

on  the  first  day  of  September,  1893,  and  on  the 
same  day  he  caused  to  be  delivered  to  the  sheriff  for 
service  a  notice  of  his  claim,  and  it  was  filed,  addressed 
to  the  lodge.  The  sheriff  demanded  his  fees  for 
service  in  advance  and  one  dollar  was  paid  him;  but 
he  demanded  more,  and  there  was  delay  in  forwarding 
it  to  him.  In  consequence  of  that  he  did  not  serve  the 
notice  until  the  fourth  day  of  the  month,  or  more  than 
thirty  days  from  the  date  on  which  the  last  material 
was  furnished  and  the  last  labor  performed.  That  was 
not  within  the  time  fixed  by  the  statute  for  serving 
the  notice  to  preserve  the  lien,  excepting  as  to  any  bal- 
ance there  might  be  due  McBurney.  But  the  sheriff 
was  a  member  of  the  lodge  and  of  the  building  com- 
mittee, and  it  is  said  that,  as  he  had  the  notice  in  his 
hands  on  the  first  day  of  September,  he  is  chargeable 
with  knowledge  of  the  contents  as  of  that  date,  and 
his  knowledge  must  be  imputed  to  his  principal.  We 
find  nothing  in  the  record  to  show  the  duties  of  the 
building  committee  excepting  that  it  had  charge  of  the 
making  of  contracts  and  the  erection  of  the  temple. 
Whether  it  was  in  existence  when  the  notice  was 
delivered  to  the  sheriff  does  not  appear.  We  cannot 
assume  from  the  evidence  before  us  that  notice  in 
regard  to  the  claim  of  the  plaintiff  to  a  person  who 
had  been  a  member  of  the  committee  was  notice  to  the 
lodge.  But  it  is  clear  that  the  notice  was  not  delivered 
to  the  sheriff  as  a  member  of  the  lodge  or  of  its  com- 
mittee, but  in  his  oflftcial  capacity  to  be  served  on  the 
lodge,  and  notice  to  him  was  not  notice  to  the  latter. 
It  was  held  in  Walker  v.  Qneal,  91  Iowa,  704  (58  N.  W. 
Rep.  1084),  and  in  Loimshur;/  v.  Rail  way  Co.,  49  Iowa, 
256,  that  to  preserve  this  lien  as  against  the  owner, 
the  statutory  notice  must  be  given,  and  that  it  matters 
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not  what  knowledge  of  the  claim  of  the  subcontractor 
the  owner  may  have,  it  will  not  be  sufficient  to  charge 
him  in  the  absence  of  the  notice  required  by  the 
statute.  We  conclude  that  in  this  case  notice  was  not 
served  in  time  to  preserve  the  lien  of  the  plaintiff  as 
against  the  lodge.  Since  nothing  was  due  McBumey 
when  the  notice  was  actually  served,  it  was  ineffectual 
to  fix  or  create  any  liability.  Thompson  v.  Spencery% 
Iowa,  265  (63  N.  W.  Rep.  695). 

III.  Some  claim  is  made  by  the  appellant  that 
the  lodge  is  liable  for  the  stone,  because  it  paid  the 
freight  due  upon  it,  and  liability  for  the  amount  in  con- 
troversy is  also  urged  on  other  grounds.  It  is  sufficient 
to  say  of  the  claims  which  are  not  disposed  of  by  what 
we  have  already  said  that  we  have  considered  them 
with  care,  but  do  not  find  any  of  them  to  be  well 
founded.  The  judgment  of  the  district  court  is 
affirmed. 


\  96    4541 

109  5631 

ing       D.  W.  Reed,  Guardian,  v.  H.  P.  Lane,  et  al.y  Appel- 

110  67  '  '  »  »       ri' 

96  454  iants. 

111  172 
111    522 

94  454  Bes  Adjudicata.  A  jadgmeDt  foreclosiDg  a  mortgage  given  by  a 
114  683  ^Q  guardian  to  bis  ward  for  part  of  tbe  sum  due  tbe  ward  does  not 
bar  an  action  on  the  guardian's  bond  to  recover  the  amount  due 
in  excess  of  the  sum  secured  by  the  mortgage,  though  the  fore- 
closure petition  alleged  the  removal  of  tbe  guardian  and  tbe  full 
amount  of  his  indebtedness. 

Jndgmeiit:  collateral  attack.    A  final  accounting  with  a  guardian 
5    cannot  be  collaterally  attacked  by  him  on  the  ground  that  no 
allowance  for  services  was  made  him.    His  compensation  is  pre- 
sumed to  have  been  considered  in  arriving  at  the  amount  found 
due  from  him  in  such  an  accounting. 

Date.    A  final  order  in  probate,  found  in  the  proper  court  records  is 
9    not  invalid  because  the  entry  thereof  is  not  dated,  as  it  will  be 
presumed  to  have  been  rendered  by  tbe  court  in  term  time  and 
not  in  vacation. 

Pabtly  Yon>.    The  fact  that  a  judgment  directs  payment  to  be  made 
12    to  the  clerk,  he  not  being  authorized  to  receive  such  payment^ 
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does  not  invalidate  other  provisions  in  the  judgment  fixing  the 
indebtedness  of  defendant  nor  relieve  him  from  obligation  to  pay 
the  sum  dae. 

Submission.    That  a  judgment  is,  without  resubmission,  rendered  by 
14    a  district  judge  upon  matters  heard  by  his  predecessor  does  not 
invalidate  it. 

Unosbtaintt.    a   judgment  in  favor  of    '*the  minor  heirs*'  of  a 

8    named  person  is  not  void  for  indefiniteness  and   uncertainty 

because  it  refers  to  an  heir  whose  first  name  is  Lizzie  as  Elsie, 

10  where  the  caption  shows  that  it  was  rendered  in  probate  in  an 
estate  belonging  to  the  minor  heirs  of  a  person  deceased,  who  ar« 
necessarily  identified  by  the  various  records  pertaining  to  thai 
estate. 

Praettoe:  abatement.    In  an  action  by  a  guardian  upon  the  bond  of 
8     his  predecessor,  an  answer  that  the  ward  has  arrived  at  majority 
4    before  the  commencement  of  the  action,  and  that  the  action  is 
not  brought  in  the  name  of  the  real  party  in  interest,  is  demurra- 
ble, as  it  will  be  presumed  that  the  action  is  for  the  interest  of 
the  ward,  and  that  she  will  be  bound  by  the  final  adjudication. 

COHTINUANOE.    Separate  trials  are  properly  ordered  in  an  action 
1    upon  a  guardian's  bond  in  which  a  continuance  is  granted  to  one 
defendant,  where  there  have  been  many  continuances  and  much 
delay,  and  the  other  parties  do  not  show  good  cause  for  continu- 
ance. 

Same,    A  and  B  being  sued  as  sureties  on  a  bond,  A  sought  a  eontin- 

1  aance  in  order  to  show  by  B  that  the  signature  of  B  was  a  for- 
gery. The  application  was  made  about  four  years  after  the  filing 
of  the  answer  and  after  B  had  filed  separate  answer,  alleging  his 
signature  to  be  forged.  Plaintiff  admitted  that  the  absent  surety 
would  testify  that  his  signature  was  forged.  Beld,  it  was  not  an 
abuse  of  discretion  to  deny  the  continuance. 

Estoppel.  Where  an  answer  purports  to  be  an  equitable  one,  defend- 

2  ant  cannot  complain  because  a  demurrer  assailing  it,  while  spe- 
cific enough  for  suit  in  equity,  was  too  general  to  be  good  in  a 
law  action. 

Guardian  and  wabd.    Land  which  a  guardian  purchased  in  the 

11  name  of  his  ward  upon  a  foreclosure  sale  growing  out  of  an 
unauthorized  loan  of  the  ward's  funds  made  by  him,  may  be  sold  to 
pay  the  claim  of  the  ward  for  the  money  unlawfully  loaned,  and 
on  such  sale  the  notice  required  where  land  belonging  to  an 
estate  is  sold,  need  not  be  given. 

Nsw  trial,    a  judgment  cannot,  after  the  time  for  obtaining  new 

18    trial  by  Code,  2887,  8154,  has  passed,  be  attacked  in  equity,  on  the 

ground  of  amistakein  computation,  where  no  diligence  to  discover 

the  mistake  is  shown,  or  excuse  for  failure  to  discover  it  is  averred. 
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Plbadino.    a  motion  to  strike  out  certain  paraf^raphs  of  an  answer 

6  as  incompetent,  irrelevant.  Immaterial,  and  no  defense,  is  suffi- 
ciently specific. 

Same,    Where  defendant  sets  out  several  partial  defenses  in  separate 
paragraphs  of  one  division  of  his  answer,  thus  treating  them  all 

7  as  constituting  one  defense,  he  cannot  complain  because  plaintiff 
treated  them  as  one  defense,  and  therefore  attacked  the  paragraphs 
by  motion  instead  of  demurrer. 

Submission.    Motions  and  demurrers  submitted  at  a  term,  to  be 
15    decided  at  that  term  or  in  vacation,  may  be  decided  at  the  next 
term  without  resubmission. 

Practice  in  Sapreme  Court*    Error  in  computation  involved  in  a 
17  judgment  cannot  be  first  questioned,  on  appeal. 

Granger,  J.,  took  no  part. 

Appeal  from  Allamakee  District  Court. — ^Hon.  L.  0. 
Hatch,  Judge. 

Friday,  December  13,  1895. 

Action  at  law  on  a  guardian's  bond,  to  recover 
an  amount  alleged  to  be  due  from  the  principal.  There 
was  a  trial  by  the  court  without  a  jury,  and  a  judg- 
ment for  the  plaintiff,  from  which  the  defendants  H.  P. 
Lane  and  Anna  A.  Lane  appealed.  Proceedings  were 
afterwards  had  in  the  district  court  for  the  correction 
of  the  record,  which  resulted  in  an  order  correcting  it, 
and  from  that  order  the  same  defendants  appeal.  The 
case  IB  submitted  on  two  appeals. — Affirmed. 

Stilwell  <&  Stewart  for  appellants. 

James  H.  Trewin  for  appellee. 

Robinson,  J. — In  February,  1880,  the  defendant 
H.  P.  Lane  was  duly  appointed  guardian  of  the  per- 
sons and  property  of  Lizzie  Hostert,  Henry  Hostert, 
Katie  Hostert,  Herman  Hostert,  and  Emma  Hostert, 
minor  heirs  of  Matthias  Hostert,  deceased.  He  gave 
the  bond  upon  which  this  action  is  based,  executed  by 
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himself  as  priocipal,  and  by  the  defendant  Anna  A. 
Lane  and  others  as  sureties,  and  entered  upon  the 
discharge  of  his  official  duties.  In  the  year  1888  he 
made  an  accounting,  and  was  found  by  the  court  to 
be  indebted  to  the  estate  of  which  he  had  charge  in 
the  sum  of  three  thousand  nine  hundred  and  seventy- 
four  dollars  and  fifteen  cents.  He  was  then  dis- 
charged, except  as  to  a  final  accounting,  and  the  plaint- 
iff was  appointed  and  qualified  as  his  successor.  This 
action  was  brought  to  recover  the  sum  of  two  thousand 
five  hundred  and  sixty-two  dollars  and  sixty-one  cents, 
alleged  to  be  due  on  account  of  the  guardianship  of 
H.  P.  Lane,  with  seven  per  cent,  interest  thereon  from 
the  thirty-first  day  of  January,  1888.  On  the  tenth  day 
of  April,  1893,  judgment  was  rendered  in  favor  of  the 
plaintiff,  and  against  the  appellants  and  others,  for 
the  sum  of  two  thousand  eight  hundred  and  fifty-two 
dollars  and  six  cents  and  costs. 

I.  One  of  the  defendants  in  this  action  was  John 
Hurley.  His  name  appeared  upon  the  bond  as  surety, 
but  he  filed  an  answer  in  July,  1889,  in  which  he  denied 
that  he  had  signed  the  bond,  and  denied  that  he  had 
authorized  any  one  to  sign  it  for  him.  At  a  subsequent 
term  in  the  same  year  the  appellants  filed  their 
answers,  neither  of  which  contained  any  reference  to 
Hurley's  defense,  nor  was  it  referred  to  in  substituted 
answers  filed  by  them  two  years  later.  In  January, 
1893,  the  appellant  Anna  A.  Lane  for  the  first  time 
pleaded  that  Hurley  did  not  sign  the  bond,  nor  author- 
ize his  signature  to  be  affixed  thereto,  and  alleged  that 
what  purported  to  be  his  signature  was  affixed  to  the 
bond  before  she  signed  it,  that  in  executing  it  she 
relied  upon  his  suretyship,  and  that  by  reason  of  the 
forgery  of  his  name  the  bond  is  void  as  to  both.  At 
the  same  time  the  defendants  filed  a  motion  for  a  con- 
tinuance, on  the  ground  that  Hurley  was  a  material 
witness  (w  them,  that  he  was  absent,  and  that  on 
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account  of  his  sickness  his  testimony  could  not  be 
obtained  for  use  at  that  time.  The  motion  was  sub- 
mitted and  would  have  been  sustained  but  for  the 
fact  that  the  plaintiff  admitted  that  Hurley,  if 
present,  would  testify  as  alleged  in  the  affidavit 
of  Mrs.  Lane.  The  motion  was  then  overruled  as 
to  her.  Hurley  was  permitted  to  amend  the  appli- 
cation, and  the  cause,  as  to  him,  was  continued. 
On  demand  of  the  plaintiff,  a  separate  trial  was 
granted  as  to  the  other  defendants,  and  Mrs  Lane  then 
amended  her  application,  and  set  out  the  absence  of 
L.  O.  Hatch,  whose  testimony  was  desired,  as  an  addi- 
tional ground  for  a  continuance;  but  the  application 
as  amended  was  overruled,  and  the  trial  was  then  had. 
Complaint  is  made  of  these  rulings.  They  were  within 
the  sound  discretion  of  the  court,  however,  and  that 

discretion  is  not  shown  to  have  been  abused. 
1  The  testimony  which  Hurley  would  have  given 

was  set  out  in  the  affidavit  of  Mrs.  Lane,  and 
sufficient  diligence  to  obtain  the  testimony  of  Judge 
Hatch  was  not  shown.  It  may  be  that  the  presence  of 
Hurley,  and  his  oral  testimony  before  the  jury,  would 
have  been  of  greater  value  to  Mrs.  Lane  than  was  his 
evidence  in  the  form  in  which  it  was  given;  but  her 
defense,  so  far  as  it  depended  upon  his  signature  to 
the  bond,  was  interposed  for  the  first  time  after  the 
lapse  of  nearly  four  years  from  the  time  when  Hurley 
filed  the  answer  in  which  he  charged  that  his  alleged 
signature  was  a  forgery.  There  had  been  many  con- 
tinuances and  much  delay  in  the  trial  of  the  causo; 
and  we  are  of  the  opinion  that  the  district  court  was 
right  in  ordering  separate  trials.  Whether  the  last 
continu/ance  was  properly  granted  to  Hurley  is  a 
question  wholly  immaterial  to  Mrs.  Lane's  defense. 

II.  The  substituted  answer  of  the  appellants 
filed  in  November,  1891,  purported  to  be  an  "equitable 
answer''  to  the  petition  as  then  amended.    To  the  first 
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and  fifth  diyisions  of  that  answer  the  plaintiff  filed  a 
demurrer  on  the  general  ground  "that  the  facts  therein 

alleged  do  not  constitute  any  defense."  This 
2  demurrer  was  sustained,  and  of  that  ruling  the 

appellants  complain,  for  the  reason  that  the 
demurrer  failed  to  specify  the  grounds  of  the 
objections.  Section  2649  of  the  Code  provides  that  "a 
demurrer  must  specify  and  number  the  grounds  of  the 
objection  to  the  pleading,  or  it  will  be  disregarded; 
and  it  shall  not  be  sufficient  to  state  the  objections  in 
the  terms  of  the  preceding  section,  except  that  a 
demurrer  to  an  equitable  petition  for  the  fifth  reason 
of  said  section  may  be  stated  in  the  terms  thereof." 
The  appellants  rely  upon  the  first  part  of  this  section, 
while  the  appellee  claims  that  it  falls  within  the  last 
part,  and  other  provisions  of  the  CJode.  The  fifth  rea- 
son referred  to  in  the  section  quoted  is  "that  the  facts 
stated  in  the  petition  do  not  entitle  the  plaintiff  to 
the  relief  demanded."  Section  2664  of  the  Code  pro- 
vides for  demurrers  to  answers,  and  that  the  party 
demurring  "shall  be  held  to  the  same  certainty  in  the 
statement  of  the  grounds  therefor  as  obtains  in  a 
demurrer  to  the  petition."  Under  these  provisions,  wo 
ih'nk  fhe  demurrer  in  question  was  sufficiently  spe- 
cific. It  is  true  it  was  filed  in  an  action  at  law,  but  it 
was  directed  to  an  answer  which  purported  to  be 
equitable,  and  the  appellants  cannot  complain  that  it 
was  treated  as  equitable  for  the  purposes  of  the 
demurrer. 

III.  It  is  said  the  demurrer  to  the  first  division 
was  not  well  taken.  That  alleges  that,  although  the 
plaintiff  was  at  one  time  the  guardian  of  Lizzie  IIo:>terl, 
she  had  before  the  commencement  of  this  action 
attained  the  age  of  majority,  and  that,  so  far  as  she 
is  concerned,  the  action  is  not  brought  in  the  name  of 
the  real  party  in  interest.  Section  2543  of  tjie  Code 
requires  that  every  action  be  prosecuted  in  the  name 
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of  the  real  party  in  interest,  except  as  provided  in  the 
next  section.  That  permits  executors,  administrators, 
guardians,  and  some  others  who  act  in  a  representa- 
tive capacity,  to  sue  in  their  own  names  without  join- 
ing the  parties  for  whose  benefit  the  actions  are  prose- 
cuted. It  is  the  general  rule  that  when  a  ward  attains 
his  majority  he  may  demand  an  accounting  of  his 
guardian,  and  that  the  duties  of  the  latter  with 
respect  to  the  active  management  of  the  estate  cease. 
The  ward  then  stands  in  the  relation  of  creditor  to  tbv- 
guardian.  Humphreys  v.  Mattoon,  43  Iowa,  556.  But 
the  guardianship  does  not  necessarily  terminate  at 
the  moment  the  ward  becomes  of  legal  age,  especially 

where  his  interests  demand  that  it  continue, 
4  and  he  does  not  object.    Tlie  guardian  should 

be  given  reasonable  time  in  which  to  make  an 
accounting  and  close  his  official  labors.  The  division 
of  the  answer  under  consideration  did  not  show  that 
there  had  been  any  accounting  by  the  plaintiff  for  the 
share  of  his  ward  Lizzie  in  the  indebtedness  in  contro- 
versy, nor  that  any  steps  have  been  taken  to  terminate 
the  guardianship  of  her  estate.  The  defense  relied 
upon  in  that  portion  of  the  answer  is  merely  that  the 
ward  has  arrived  at  her  majority.  So  far  as  the  record 
shows,  the  action  is  brought  by  her  consent  and  for 
her  interest.  In  view  of  the  relation  in  which  the 
plaintiff  has  stood  to  her  and  her  property,  and  the 
duty  which  devolved  upon  him  to  protect  the  very 
interests  in  controversy,  we  do  not  think  it  is  incum- 
bent on  him  to  show  in  the  first  instance  that  his  right 
to  protect  those  interests  and  enforce  them  continues, 
nor  that  the  fact  that  she  has  attained  her  majority 
is  alone  sufficient  ground  for  the  abatement  of  the 
action  as  to  her  share  in  the  estate.  The  plaintiff  has 
been  entitled  to  represent  her  in  actions  in  court,  and  if 
that  right  has  been  terminated  the  fact  should  be 
shown,  and  the  proper  person  made  a  party  to  the 
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action.  Roop  v.  Cla^^ke,  4  G.  Greene,  294.  Until  that 
is  done  it  will  be  presumed  that  the  action  is  for  her 
interest,  and  that  she  will  be  bound  by  the  final 
adjudication. 

IV.  The  fifth  division  of  the  substituted  answer 
alleges  that  H.  P.  Lane  rendered  services  as  a  guardian 
for  more  than  eight  years,  for  which  no  allowance  has 
been  made;  that  the  services  so  rendered  were  reason- 
ably worth  the  sum  of  four  hundred  dollars;  and  he 
asks  judgment  for  that  amount.  The  demurrer  to  that 
division  was  properly  sustained.  The  petition  alleges 
that  on  the  final  accounting  of  Lane  he  was  found  to  bo 
indebted  to  the  estate  in  the  sum  of  three  thousand 
nine  hundred  and  seventy-four  dollars  and  fifteen  cents, 
and  that  he  had  been  ordered  to  pay  to  the  plaintiff  the 

amount  now  claimed  to  be  due.  These  aver- 
5  ments  are  not  denied.     It  thus  appears  that 

there  has  been  a  final  accounting  by  Lane,  and 
an  adjudication  by  the  proper  probate  court  of  the 
amount  due  from  him  to  the  estate.  Code,  section 
2312.  The  compensation  due  him  should  be  fixed  by 
the  same  court,  and  will  be  presumed  to  have  been 
considered  in  the  final  adjudication.  Code,  section 
2256.  It  may  be  added  that  the  record  shows  that 
this  was  done. 

V.  The  appellants  complain. of  a  ruling  of  the 
court  which  struck  from  the  second  division  of  the  sub- 
stituted answer  the  first  six  of  its  paragraphs.  The 
first  five  alleged,  in  substance,  that  the  adjudication  of 
the  probate  court  fixing  the  amount  due  from  H.  P. 
Lane  to  his  wards  was  the  result  of  a  mistake  in 
computation,  that  the  amount  fixed  was  more  than 
one  thousand  three  hundred  dollars  in  excess  of  the 
sum  actually  due,  and  that  the  mistake  was  not  dis- 
covered by  any  of  the  defendants  until  the  term  of 
court  at  which  the  substituted  answer  was  filed.  The 
sixth  paragraph  stricken  out  alleged  that  immediately 
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after  the  finding  of  the  amount  due  from  Lane,  as 
stated,  the  plaintiff,  as  guardian,  took  possession  of 
certain  real  estate,  the  title  to  which  was  vested  in 
Lane,  and  sold  it  for  the  benefit  of  the  wards,  realizing 
therefrom  the  sum  of  one  thousand  four  hundred  and 
eleven  dollars  and  fifty-four  cents,  which  he  should 
have  applied  on  the  amount  due  from  Lane.  The 
ground  of  the  motion  to  strike  these  paragraphs  was 
that  they  were  "incompetent,  irrelevant,  imma- 

6  terial,  and  no  defense."  It  is  said  that  this  was 
not  sufficiently  specific,  but  we  are  of  the  opin- 
ion that  it  was.  It  is  claimed  that  the  first  five  para- 
graphs set  out  a  complete  partial  defense,  and  the 
sixth  paragraph  another,, and  that  they  should  have 

been    attacked    by    demurrer.      The    defend- 

7  ants  deemed  it  proper  to  set  out  these  matters 
and  others  contained  in  four  additional  para- 
graphs in  a  single  division  of  their  answer.  The 
matters  set  out  in  the  last  four  paragraphs  were  not 
related  to  those  stated  in  the  others,  and  might  have 
been  set  out  in  a  separate  division,  but  as  they  were 
not,  and  the  various  facts  set  out  in  the  different  par- 
agraphs were  treated  by  the  defendants  as  consti- 
tuting together  a  single  defense,  they  cannot  justly 
complain  that  the  plaintiff  treated  them  in  like 
manner,  and,  instead  of  demurring  to  the  paragraphs 
which  might  have  T^een  regarded  as  containing  sepa- 
rate defenses,  assailed  them  by  motion.  It  may  be 
further  said  in  regard  to  the  sixth  paragraph  that  it 
does  not  allege  that  the  amount  realized  from  the  sale 
of  the  land  was  not  in  fact  credited  on  the  amount  due 
from  Lane  to  the  estate.  The  petition  shows  that 
exactly  that  amount  was  credited,  and  it  elsewhere 
appears  in  the  record  that  credit  was  given  as  the 
appellants  claim  it  should  have  been.  Therefore,  if 
the  sixth  paragraph  was  erroneously  stricken  out, 
they  were  not  prejudiced  by  the  error. 
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VI.  The  chief  contention  of  the  appellants  in 
regard  to  the  first  five  paragraphs  of  the  second 
division  of  the  substituted  answer  is  that  they  set  out 
a  legal  defense,  which  should  have  been  allowed;  and 
in  that  connection  it  is  insisted  that  the  alleged  adju- 
dication of  the  amount  due  from  Lane  to  the  estate  is 
absolutely  void,  for  various  reasons.  The  plaintiff 
denies  that  it  is  void,  and  insists  that  the  matter  con- 
tained in  the  five  paragraphs  in  question  was  in  effect  a 
collateral  attack  on  a  judgment  duly  rendered  by  a 
court  which  had  exclusive  jurisdiction  of  the  matter  in 
regard  to  which  the  judgment  was  rendered.  The 
ruling  on  the  motion  to  strike,  now  under  considera- 
tion, involves  but  a  part  of  the  questions  in  regard  to 
the  validity  of  the  judgment  which  are  discussed  in 
argument;  but  as  they  arose  during  the  trial,  and  are 
involved  in  a  determination  of  the  case,  it  will  be  con- 
venient to  consider  together  the  defenses  set  out  in 
the  first  five  paragraphs  of  the  second  division  of  the 
substituted  answer,  and  the  alleged  defects  izi. 
8  the  order  or  judgment.    That  portion  of  the 

adjudication  which  we  need  to  consider  is  from 
the  probate  record  of  Allamakee  county,  and  is  as 
follows:  "In  District  Court  of  Allamakee  County,  Iowa, 
In  the  matter  of  the  estate  of  Elsie  Hostert  et  al.,  Minor 
Heirs  of  Matthias  Hostert,  Deceased.  Order  of  the 
Court  on  Final  Report  of  H.  P.  Lane,  Guardian  of  the 
Minor  Heirs  of  Matthias  Hostert,  Deceased.  Hearing 
Thereon.  The  loan  of  $2,500  by  H.  P.  Lane,  guardian, 
to  his  mother,  not  approved,  and  the  credit  claimed 
for  the  amount  for  which  the  mortgaged  property  was 
bid  in  by  guardian  at  foreclosure  sale  not  allowed. 
Credits  claimed  on  account  of  expense  in  connection 
with  said  mortgage  and  its  foreclosure  not  allowed. 
The  court  finds  there  is  now  due  from  said  guardian 
the  sum  of  $3,974.15,  and  it  is  ordered  that  said 
guardian  pay  said  sum  into  the  clerk  of  this  court  on 
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or  before  the  first  day  of  May,  1888.  If  this  is  done, 
the  land  so  bid  in  by  the  guardian  shall  be  his  prop- 
erty, and  proper  conveyance  shall  be  made  to  him  of 
same.  If  any  part  of  the  sum  so  found  due  be  not  paid 
by  the  1st  day  of  May  next,  it  is  ordered  that  said  land 
be  sold  at  private  sale  by  the  successor  of  said  Lane, 
guardian,  for  cash,  and  balance  on  time,  not  to  exceed 
five  years;  deferred  payments  to  draw  7  per  cent, 
interest,  and  to  be  amply  secured  by  mortgage  on  real 
estate;  said  Lane  to  be  credited  with  the  proceeds  oi 
such  sale,  notes  as  well  as  cash,  less  the  reasonable 
expense  of  making  such  sale.  If  said  Lane  shall  pay 
the  said  sum  due  from  him  in  cash,  as  ordered,  or  if 
he  shall  within  sixty  days  find  a  purchaser  for  said 
land,  and  pay  the  entire  sum  due  from  him  as  afore- 
said, with  the  proceeds  of  said  land  and  the  necessary 
additional  sum  in  cash,  it  is  ordered  that  he  be  allowed 
two  hundred  dollars  for  his   services  as  guardian. 

*  *     *    H.    P.    Lane    is    discharged    as    guardian. 

*  *     •>> 

The  first  objection  to  this  entry  is  that  it  is  not 
dated,  and  does  not  show  when  it  was  rendered.  At 
the  time  the  proceedings  which  resulted  in  the  entry 

were  had,  the  district  courts  of  this  state  had 
9  probate  jurisdiction.    They  are  courts  of  general 

jurisdiction  and  their  proceedings  are  presumed 
to  be  regular  until  it  is  shown  that  they  are  not.  If 
jurisdiction  depends  upon  facts  not  disclosed  by  the 
record,  they  will  be  presumed  to  have  existed.  Emigrant 
Co.  V.  Fuller,  83  Iowa,  605  (50  N.  W.  Rep.  48);  Hunger 
V.  Barlow,  39  Iowa,  541;  12  Am.  &  Eng.  Enc.  Law,  147. 
No  particular  form  of  words  is  required  to  constitute  a 
valid  judgment;  the  substance  and  not  the  form,  being 
material.  The  action  of  the  court  under  consideration, 
although  nominally  an  order,  is  in  the  nature  of  a  final 
adjudication,  and  must  be  given  the  force  and  effect  of 
a  judgment,  and  the  presumptions  which  apply  to 
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judgments  of  courts  of  general  jurisdiction  must  be 
applied  to  it.  See  2  Black,  Judgm.  section  633.  There 
is  no  absolute  requirement  that  a  judgment  be  dated. 
If  no  date  appeared,  it  was  presumed  at  common  law 
to  be  entered  on  the  first  day  of  the  term  at  which  it 
was  rendered.  In  some  states  an  undated  judgment 
is  presumed  to  have  been  rendered  on  the  last  day  of 
the  term,  unless  the  contrary  appear.  Freeman 
Judgm.  section  45.  The  judgment  in  question  is 
found  in  the  proper  court  records.  It  purports  to  have 
been  rendered  by  the  court,  and,  as  nothing  to  the  con- 
trary appears,  it  will  be  presumed  to  have  been 
rendered  by  the  court  in  term  time,  and  not  in 
vacation.  Van  Fleet,  Coll.  Attack,  section  30.  It  is 
shown  that  it  was  rendered  before  the  first  day  of 
May,  1888,  and  no  question  is  involved  in  the  case 
which  makes  a  determination  of  the  exact  date  on 
which  it  was  rendered  vital. 

It  is  said  the  judgment  is  void  for  indefiniteness 
and  uncertainty  as  to  the  names  of  the  parties.  This 
assertion  is  based  upon  the  fact  that  this  judg- 
10  ment,  in  terms,  refers  to  Elsie,  and  not  to  Lizzie, 
Hostert,  and  upon  the  claim  that  no  order  or 
judgment  could  be  made  in  favor  of  "the  minor  heirs 
of  Matthias  Hostert.^'  The  names  "Elsie"  and  "Lizzie" 
seem  to  be  used  interchangeably  in  the  records  of  the 
guardianship  of  Lane  and  Reed.  Whether  one  person 
bore  both  name^  does  not  appear.  But  we  do  not 
regard  this  fact  as  of  controlling  importance.  The 
caption  of  the  judgment  shows  with  sufficient  clearness 
and  certainty  that  it  was  rendered  in  probate  in  the 
estate  which  belonged  to  the  minor  heirs  of  Matthias 
Hostert,  deceased.  They  were  necessarily  identified 
by  the  various  records  which  pertained  to  that  estate, 
and  there  was  no  room  for  doubt  as  to  the  beneficiaries 
of  the  order.  The  same  is  true  of  the  property  to  which 
it  related.  That  was  shown  by  the  various  reports  on 
YoL.  96  la— 30 
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file  and  orders  made.  It  was  not  necessary  that  all 
particulars  in  regard  to  it  be  shown  in  the  final  order, 
although  it  might  have  been  good  practice  to  have  set 
them  out.  All  papers  filed  in  the  case,  if  properly  pre- 
served, and  all  orders  made,  although  at  different 
terms,  together  constitute  the  record  of  the  proceed- 
ings in  the  estate,  and  may  be  consulted  to  ascertain 
the  meaning  and  application  of  the  order  or  judgment 
in  question.  When  that  is  done  the  property  to  which 
it  refers  is  clearly  shown. 

It  is  urged  that  the  provision  for  sale  of  land, 
contained  in  the  order  is  void  because  it  is  not  shown 
that  the  proceedings  required  to  make  a  valid  sale  of 

real  estate  of  the  minors  were  had.  It  appears 
11        that  Lane,  without  authority,  had  made  a  loan  of 

two  thousand  five  hundred  dollars  to  his  mother. 
The  mortgage  had  been  foreclosed,  and  the  land  sold 
to  the  guardian.  The  court  refused  to  ratify  that 
transaction,  but  treated  the  property  as  belonging  to 
Lane,  subject,  however,  to  sale  for  the  benefit  of  the 
minors  in  case  Lane  did  not  comply  with  specified  con- 
ditions. He  had  wrongfully  invested  funds  belonging 
to  the  minors,  which  he  held  for  their  benefit,  and  they 
had  the  right  to  enforce  their  claims  for  the  funds  so 
used  against  the  property  in  which  they  had  been 
invested.  Although  the  title  to  that  property  was 
nominally  held  for  them,  the  action  of  the  court  in 
directing  its  sale  was  not  a  ratification  of  the  invest- 
ment, but  merely  provided  a  method  for  realizing  from 
the  property  what  it  was  worth,  and  applying  the  pro- 
ceeds on  the  claims  of  the  minors  for  the  funds  unlaw- 
fully invested.  The  land  was  not  in  fact  their  prop- 
erty, but  the  acts  of  the  guardian  had  brought  it 
within  the  jurisdiction  of  the  court,  which  was  author- 
ized to  order  the  sale  for  the  purpose  stated.  We  do 
not  think  it  was  necessary  to  treat  the  land  as 
though   the  title  thereto   were   fully   vested   in  the 
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minors,  and  give  the  notice  of  sale  which  would  have 
been  required  had  that  been  true.  Lane  had  notice  of 
the  sale,  in  the  order  for  it,  to  which  he  was  a  party, 
and  that  was  sufficient. 

A  further  objection  made  to  the  order  is  that  it 

directed  the  payment  of  money  to  the  clerk,  and  it  is 

insisted  that,  prior  to  the  passage  of  chapter  41  of  the 

Acts  of  the  Twenty-second  General  Assembly, 

12  the  clerk  had  no  authority  to  receive  money  as 
contemplated  by  the  order.     Payment  to  the 

clerk  was  authorized  by  section  255  of  the  Code.  But, 
had  it  been  true  that  it  was  not,  that  fact  would  not 
make  void  so  much  of  the  judgment  as  fixed  the 
amount  of  Lane's  indebtedness  to  the  estate,  nor 
release  him  from  obligation  to  pay  the  amount  he  was 
owing  to  the  person  entitled  to  receive  it.  That  he 
has  not  made  such  payment  is  clear.  We  conclude 
that  the  judgment  in  question  is  not  void. 

VII.  Do  the  first  five  paragraphs  of  the  second 
division  of  the  substituted  answer  show  sufficient 
grounds  upon  which  to  correct  the  adjudication  in 
question?  They  attack  it  solely  on  the  ground  that  in 
consequence  of  a  mistake  in  computation  the  amount 
found  due  was  too  large.    The  statute  provides 

13  for  new  trials  to  correct  mistakes.    Code,  sec- 
tions 2837,  3154.    No  reason  for  the  failure  to 

resort  to  the  method  provided  by  law  is  shown,  except- 
ing that  the  mistake  was  not  discovered  in  time.  But 
it  is  apparent  that  if  a  mistake  was  made  it  should 
have  been  known  at  once,  for  it  is  alleged  that  the 
credits  to  which  the  guardian  was  entitled  were  agreed 
upon,  and  a  list  thereof  submitted  to  the  court,  and  it 
is  not  shown  that  there  was  any  doubt  in  regard  to  the 
amounts  with  which  he  should  have  been  charged.  No 
diligence  whatever  to  discover  the  mistake  is  shown,  no 
excuse  for  the  failure  to  discover  it  is  averred,  and  no 
sufficient  ground  for  relief  by  a  court  of  equity  is  set 
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out.  Geyer  v.  Douglass,  85  Iowa,  94  (52  N.  W.  Eep* 
111);  Finch  v.  Hollinger,  47  Iowa,  176;  1  Black,  Judgm. 
sections  365,  367.  The  adjudication  was  binding  upon 
the  sureties  of  the  guardian,  as  well  as  upon  him. 
Knox  V.  KearnSy  73  Iowa,  286  (34  N.  W.  Rep.  861); 
Knupper  v.  Glenn,  73  Iowa,  733  (36  N.  W.  Rep.  763). 
It  may  be  conceded  that  there  are  cases  where  courts 
of  equity  will  reform  judgments  when,  by  reason  of 
the  lapse  of  time,  the  statutory  method  for  obtaining 
relief  of  the  character  desired  is  not  available.  But 
this  is  not  a  case  of  that  kind.  We  find  it  unnecessary 
to  determine  whether  the  attack  on  the  judgment  in 
question  was  direct  or  collateral. 

VIII.  There  are  two  judges  in  the  district  of 
which  Allamakee  county  forms  a  part.  One  of  them 
presided  when  certain  motions  and  demurrers  were 
submitted,  and  another  when  they  were  determined. 
One  presided  when  the  cause  was  submitted  on  its 
merits,  and  another  when  judgment  was  rendered. 
This  change  in  judges  is  complained  of  by  the 

14  appellants.    It  is  not  to  be  presumed  that  when 
such  changes  occur,  and  a  ruling  is  made  or 

judgment  is  rendered  by  a  judge  who  did  not  hear 
the  evidence  and  arguments,  his  decision  is  with- 
out knowledge  of  the  case,  but  it  should  be  pre- 
sumed that  he  has  fully  advised  himself  in  regard 
to  the  merits  of  the  rulings  made  and  the  judg- 
ments rendered.  In  most  cases  he  will  do  no 
more  than  to  enter  of  record  and  make  effective, 
the  conclusions  of  the  judge  who  was  present  when 
the  cause  was  submitted.  The  court,  in  law,  does  not 
change;  and,  if  it  renders  correct  decisions,  litigants 
have  no  grounds  for  complaint.  That  the  course  pur- 
sued in  this  case  is  authorized  was,  in  effect, 
determined  in  State  v.  Emmons,  72  Iowa,  26S 

15  (33    N.    W.    Rep.    762).      The    motions    and 
demurrers  referred  to  were  to  be  decided  during 

the  term  at  which  they  were  submitted,  or  in  vacation, 
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as  of  the  last  day  of  that  term,  but  the  decision  was 
not  rendered  until  the  next  regular  term.  It  is  said 
that  the  court,  by  failing  to  determine  the  question 
thus  presented  according  to  the  terms  of  the  submis- 
sion, lost  jurisdiction  to  decide  them,  and  that  there 
should  have  been  a  resubmission.  We  do  not  think 
that  jurisdiction  was  lost,  nor  that  resubmission  was 
required.  The  case  is  within  the  principle  announced 
in  Trulock  v.  Merte,  72  Iowa,  514  (34  N.  W.  Rep.  307). 

IX.  The  appellants  insist  that  the  judgment 
against  Lane  was  erroneous  for  the  reason  that  there 
was  a  former  recovery  for  the  same  cause  of  action, 

which  was  pleaded  in  bar  in  this  action.  It 
16        appears  that  in  the  year  1884  Lane  and  his 

wife  executed  to  his  wards  a  mortgage  for 
the  sum  of  two  thousand  five  hundred  dollars 
to  secure  them  for  money  belonging  to  them  in 
his  hands  as  guardian.  That  mortgage  was  fore- 
closed at  the  suit  of  the  plaintiff.  In  the  petition 
for  foreclosure  the  removal  of  Lane  as  a  guardian, 
and  his  total  indebtedness  to  the  estate  were 
alleged,  but  judgment  was  only  asked  for  the 
amount  which  the  mortgage  secured.  It  was  not  an 
action  to  recover  the  entire  amount  due,  but  was  on 
the  mortgage,  for  its  foreclosure,  and  to  recover  the 
amount  which  it  secured.  This  action  is  on  the  bond, 
and  is  not  barred  by  the  former  suit. 

X.  Appellants  urge  numerous  objections  to  rul- 
ings of  the  court,  which  we  need  not  consider  at 
length.  The  equitable  defenses  pleaded  were  rightly 
stricken  out,  and  the  cause  tried  a«  at  law.  A  motion 
to  refer  the  case  for  an  accounting  was  properly  over- 
ruled. We  do  not  discover  any  prejudicial  errors 
in  rulings  in  regard  to  the  admission  of  evidence. 
Some  of  the  questions  we  have  not  referred  to  are 
answered  by  what  we  have  already  said,  and  other 
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questions  are  unimportant.  It  is  claimed  by  the  appel- 
lants that  the  judgment  is  for  too  much  and  by  the 

appellee  that  it  is  for  less  than  the  sum  due. 
17        If  there  is  error  in  its  amount,   it  does  not 

greatly  exceed  one  hundred  dollars,  and  was 
not  the  result  of  any  interlocutory  ruling  to  which  the 
appellants  excepted,  but  to  a  mistake  in  the  compu- 
tation, to  which  the  attention  of  the  district  court  was 
not  called.  Under  these  circumstances,  we  must 
decline  to  determine  whether  the  recovery  was  in  fact 
excessive.  The  evidence  is  conclusive  that  the  estate 
intrusted  to  H.  P.  Lane  as  guardian  was  grossly  mis- 
managed by  him,  and  that  he  is  indebted  to  the  plaint- 
iff for  about  the  amount  for  which  judgment  was 
rendered  by  the  district  court.  The  defense  has  been 
made  with  great  stubbornness  upon  technical  grounds, 
without  any  real  merit.  The  evidence  to  sustain  the 
judgment  is  ample. 

XI.  The  second  appeal  involves  the  ruling  of  the 
district  court  in  correcting  an  entry  in  regard  to  the 
submission  of  the  cause,  made  at  the  January  term, 
1893.  Without  deciding  that  the  correction  was  of 
any  importance  to  a  determination  of  the  case  on  the 
first  appeal,  we  conclude  that  the  action  of  the  court 
in  correcting  the  record  is  not  shown  to  have  been 
erroneous.  As  the  record  was  originally  made^  it  reads 
that  "this  cause  is  duly  submitted  to  the  court,  and  by 
the  court  taken  under  advisement.''  To  that  was 
added,  by  way  of  correction,  "and  to  be  decided  at  the 
next  term  thereof,  by  and  with  the  consent,  in  open 
court,  of  counsel  for  both  parties.  Said  defendants 
except.''  We  cannot  say  the  evidence  submitted  did 
not  show  that  the  corrections  should  have  been  made, 
nor  that  it  was  unauthorized. 

XII.  The  appellants  have  filed  a  motion  to  strike 
an  additional  abstract  filed  by  the  appellee,  on  the 
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ground  that  the  corrections  therein  made  were  imma- 
terial or  unnecessary.  There  is  no  denial  of  the 
additional  abstract.  It  was  chiefly  devoted  to  the  cor- 
rection of  errors,  and  we  must  assume  that  it  is 
correct.  It  is  the  right  of  an  appellee  to  have  a  cause 
submitted  on  a  correct  abstract,  and  he  need  not 
wait  until  the  arguments  are  made  to  determine 
whether  the  errors  are  material ;  but,  if  their  effect  is 
at  least  doubtful,  he  may  correct  them  in  an  additional 
abstract.  We  do  not  find  any  abuse  of  this  privilege, 
excepting  as  to  one  printed  page.  That  set  out  the 
judgment  that  was  rendered  against  Hurley  after  this 
cause  was  determined,  and  some  other  matters  which 
were  immaterial.  Costs  for  one  additional  page  of  the 
abstract  will  be  taxed  to  the  appellee.  It  is  said  that 
all  of  the  costs  of  the  appeal  should  be  taxed  to 
appellee,  by  reason  of  the  correction  of  the  record,  but 
we  think  not.  We  are  satisfied  with  the  judgment  of 
the  district  court,  and  its  order  correcting  the  record, 
and  they  are  affirmed. 

Granger,  J.,  took  no  part  in  this  case. 


State  of  Iowa  v.  Alonzo  Delong,  Appellant. 

Attempt  to  Rape.  An  assault  with  an  intent  to  commit  rape  is 
complete  where  defendant  pursues  and  seizes  a  woman  with  the 
intention  of  having  sexual  intercourse  with  her,  notwitlistanding 
her  resistance  and  against  her  wiU,  although  she  subsequently 
oonsents. 

Deemer,  J.,  dissenting. 

Appeal  from  Madison  District  Court — Hon.  A»  W. 
Wilkinson,  Judge. 

Satubday,  Deoembeb  14,  1895. 
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The  defendant  was  convicted  of  the  crime  of 
assault  with  intent  to  commit  rape,  and  from  the 
judgment  which  required  him  to  be  imprisoned  in  the 
penitentiary  for  a  term  of  two  years,  he  appeals. — 
Affirmed. 

Temple  &  Hardinger  for  appellant. 

Milton  Remleyj  attorney  general,  for  the  state. 

Bobinson,  J. — I.  The  indictment  charges  that  in 
May,  1892,  the  defendant  made  a  felonious  assault 
upon  one  Emma  S.  Gracey,  with  the  intent  to  ravish 
and  carnally  know  her  against  her  will.  The  testi- 
mony shows  thai  the  defendant  visited  the  home  of 
Emma  S.  Gracey  on  the  tenth  day  of  June,  1892.  At 
that  time  she  had  been  married  about  six  weeks,  and 
was  living  on  a  farm  with  her  husband.  The  house 
they  occupied  stood  fifteen  or  twenty  feet  west  of,  and 
facing,  a  public  road,  which  extended  from  north  to 
south.  A  door  in  the  front  of  the  house  opened  into 
the  sitting  room,  in  the  south  part  of  which  was  a  bed. 
In  the  northwest  corner  of  the  room  was  a  door  which 
opened  into  the  kitchen.  In  the  southwest  corner  of 
that  was  an  outside  door,  which  opened  to  the  west. 
In  the  northwest  corner  of  the  kitchen  was  a  door 
which  opened  into  the  stairway.  This  was  winding  at 
the  bottom,  and  was  inclosed  on  one  side  by  a 
plastered  wall  and  on  the  other  by  ceiling.  It  led  to 
a  space  or  room  which,  we  understand,  was  over  the 
kitchen,  and  from  that  room  there  was  an  opening  or 
way  to  a  room  over  the  front  lower  room.  Mrs,  Gracey 
was  nineteen  years  of  age  and  had  been  acquainted 
with  the  defendant  about  ten  years.  They  had 
attended  the  same  public  school,  spelling  schools, 
church  and  Sunday  school;  but  she  states  that  she  had 
never  "kept  company"  with  him,  and  that  he  had  never 
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gone  anywhere  with  her.  About  2  o'clock  in  the 
afternoon  of  the  day  specified,  the  defendant  passed 
the  house  riding  a  horse  northward.  The  prosecutrix 
and  her  husband  were  then  in  the  sitting  room  and 
saw  him.  After  a  short  time  the  defendant  returned, 
tied  his  horse  to  the  fence  in  front  of  the  house,  went 
westward  to  the  field  where  the  husband  was  then  at 
work,  and  made  inquiries  about  cattle  which  he  claimed 
had  strayed.  He  then  went  back  to  the  house.  What 
there  occurred  is  a  matter  of  dispute.  Mrs.  Gracey's 
account  of  the  affair  is  substantially  as  follows:  She 
was  upstairs  when  she  heard  a  knock  at  the  front  door, 
and  in  response  descended.  The  main  door  was  open, 
but  the  doorway  was  closed  by  a  screen  door,  which 
was  unfastened.  The  defendant  stood  at  the  front 
door  outside,  and  after  some  words  of  greeting  asked 
if  she  had  seen  any  stray  cattle.  She  answered  that 
she  had  not;  and  he  then  came  into  the  sitting  room, 
without  being  invited  to  do  so,  and  seated  himself  in 
a  chair  a  few  feet  south  of  the  front  door,  and  near  the 
bed.  Mrs.  Gracey  seated  herself  about  the  same 
distance  north  of  the  door.  The  defendant  then 
remarked  that  a  couple  he  named  had  married  to  spite 
her.  She  i^lied  that  the  marriage  didn't  spite  her 
any,  as  she  had  no  interest  in  the  parties.  The  two 
then  sat  in  silence  for  some  time.  The  defendant  did 
not  by  his  manner  indicate  any  wrong  design,  and 
Mrs.  Gracey  was  not  alarmed.  The  silence  was  broken 
by  the  defendant  who  suddenly  declared  that  he  would 
have  sexual  intercourse  with  her.  She  said  he  should 
not.  He  declared  he  would,  and  she  at  once  started 
for  the  door  leading  to  the  kitchen,  to  go  through  the 
kitchen  and  out  toward  her  husband.  The  defendant 
followed,  overtook  her  when  she  was  near  the  middle 
of  the  kitchen,  seized  her  by  one  arm,  cursed  and 
threatened  her,  opened  the  stairway  door,  and  forced 
her  to  ascend,  and  to  pass  to  the  front  upper  room. 
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When  there  he  compelled  her  to  take  a  bed  comforter 
from  the  bedstead  and  throw  it  on  the  floor.  He  then 
threw  her  upon  it  and  attempted  to  have  sexual  inter- 
course. She  resisted  him  successfully,  and  he  finally 
desisted  and  departed.  She  made  no  outcry  and  her 
clothing  was  not  torn.  The  defendant  was  twenty-one 
years  of  age  at  the  time,  and  testified  in  his  own  behalf. 
He  states  that  when  he  knocked  at  the  door  Mrs. 
Gracey  came  to  it,  unhooked  the  screen  door,  and 
invited  him  to  como  in  and  be  seated.  He  denies  that 
he  threatened  her  or  seized  her;  denies  that  she  ran 
from  him;  denies  that  he  forced  her  to  go  up  the  stair- 
way; and  denies  that  he  compelled  her  to  place  the 
comforter  on  the  floor,  or  that  he  threw  her  down.  He 
further  states  that  he  did  nothing  while  there  to  which 
lAe  objected,  and  that  she  was  in  a  good  humor  when 
they  parted.  He  does  not  deny  that  he  attempted  to 
have  sexual  intercourse  with  her,  and  evidently  desired 
the  jury  to  understand  that  he  accomplished  his 
purpose,  and  that  she  fully  consented  to  it  from  the 
first.  There  are,  undoubtedly,  circumstances  which 
tend  strongly  to  corroborate  his  theory  of  the  trans- 
action. The  statements  of  Mrs.  Gracey  are  not  in 
all  respects  reasonable,  and  in  several  important  par- 
ticulars they  conflict  with  her  testimony  given  on  a 
former  trial  of  the  case.  She  made  no  attempt  to 
alarm  her  neighbors,  although  one  lived  only  forty  or 
fifty  rods  away,  and  another  was  nearer.  The  defend- 
ant insists  that,  if  she  was  alarmed  at  anything  he  said 
or  did,  she  could  easily  have  passed  out  of  the  front 
door  to  the  road,  where  she  would  have  been  safe,  and 
that  the  fact  that  she  went  into  the  kitchen  instead  is 
an  indication  that  she  did  not  desire  to  avoid  him,  but 
rather  to  encourage  his  advances,  and  that  if  she  had 
resisted  him,  as  she  claims  to  have  done,  her  person 
and  clothing  would  have  shown  marks  of  a  struggle. 
What  a  woman  should  do  in  the  situation  in  which 
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Mrs.  Gracey  was  placed  cannot  be  determined  by  any 
fixed  rules.  Perhaps  no  two  women  would  do  the 
same  thing.  With  many,  the  desire  to  avoid  publicity 
would  influence  their  attempts  to  resist  assault  or  flee 
from  danger.  The  dread  of  being  found  in  a  situation 
most  loathsome  to  every  modest  and  virtuous  woman 
might  induce  some  to  rely  on  other  means  to  protect 
their  virtue  than  public  outcry.  Others,  stupefied  by 
shame  or  fear,  might  fail  to  make  use  of  the  means  of 
escape  which  would  be  most  apparent  and  promising 
to  a  person  free  from  excitement.  What  Mrs.  Gracey 
did  in  this  case,  when  alarmed,  was  most  natural.  To 
have  gone  towards  the  front  door  would  have  been  to 
approach  nearer  to  the  defendant,  and  to  have  made 
an  outcry  would  have  been  to  court  publicity.  More- 
over she  did  not  know  that  any  third  person  was 
within  hearing.  Instead  of  doing  these  things,  which, 
with  all  the  facts  before  us  we  can  see  would  have  been 
best  for  her  to  do,  she  went  away  from  the  defendant 
to  the  kitchen,  and  toward  the  outside  kitchen  door 
and  her  husband.  That  she  did  this  for  the  purpose  of 
avoiding  the  defendant  and  preventing  his  embraces, 
and  that  he  pursued  her  and  seized  her,  with  the 
intention  of  accomplishing  his  purpose  notwithstand- 
ing her  resistance  and  against  her  will,  the  jury  may 
well  have  found  from  the  evidence.  Marks  and  bruises 
on  her  arms,  which  she  testifies  were  made  by  the 
defendant  when  he  seized  her,  and  while  he  was 
forcing  her  up  the  stairway,  and  which  might  well 
have  been  so  made,  were  plainly  visible  more  than  a 
week  after  the  occurrence.  The  statements  of  Mrs. 
Gracey  which  may  be  regarded  as  not  entirely  reason- 
able, and  as  conflicting,  relate  almost  wholly  to  what 
transpired  after  she  was  seized  in  the  kitchen,  and 
after  the  defendant  had  commenced  to  force  her  up 
the  stairway.  She  testifies  that  she  had  been  unwell, 
and  (had  been  confined  to  her  bed  a  part  of  the  time. 
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only  a  day  or  two  before,  and  that  she  was  physically 
weak.  Notwithstanding  this  there  is  reason  to  believe 
that  she  might  have  offered  greater  resistance  than 
that  she  testifies  to,  and  it  is  possible,  as  claimed  by 
the  defendant,  that  she  yielded  to  him  voluntarily.  It 
is  not  necessary,  however,  to  determine  the  facts  with 
respect  to  that  controversy.  If  the  occurrences  prior  to 
the  time  she  ascended  the  stairway  were  as  she  claims, 
and  as  the  jury  was  authorized  to  find,  the  crime  of 
which  the  defendant  is  convicted  was  complete,  even 
though  everything  done  thereafter  wasi  with  the  con- 
sent and  according  to  the  desires  of  the  prosecutrix. 
State  V.  Atherton,  50  Iowa,  191;  State  v.  Cross,  12 
Iowa,  68.  We  conclude  that  the  verdict  was  sustained 
by  the  evidence. 

II.  Complaints  are  made  of  the  giving  of  certain 
portions  of  the  charge,  of  the  refusal  to  give  certain 
instructions  asked,  and  of  remarks  made  by  an 
attorney  for  the  state  in  his  closing  argument  to  the 
jury.  We  do  not  find  that  any  of  these  complaints 
are  well  founded.  The  jury  was  carefully  instructed, 
and  the  argument  objected  to  was  not  improper.  We 
find  no  ground  for  disturbing  the  judgment  of  the 
district  court,  and  it  is  affirmed. 

Deemer,  J. — ^I  do  not  think  the  defendant  is  guilty 
of  any  offense  greater  than  an  assault  and  battery; 
and  on  the  authority  of  State  v.  Pilkington,  92  Iowa, 
92  (60  N.  W.  Rep.  502),  and  State  v.  Biggs,  93  Iowa,  125 
(61  N.  W.  Rep.  417),  and  the  rule  that  before  one  can 
be  convicted  of  this  offense  it  must  appear  that  defend- 
ant intended  to  gratify  his  passion  notwithstanding 
any  possible  resistance  prosecutrix  should  make,  I 
respectfully  dissent  from  the  conclusions  of  the 
majority  in  this  case. 
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Waed  &  Lamb,  et  al.y  v.  Elizabeth  Sherbondy,  et  aL^  \^m 
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ittomej's  Lien.    Plaintiflf;}  were  tlie  attorneys  of  a  party  that  recov- 

1  ered  a  money  judgment.  The  judgment  provided  that  an  inter- 
vener should  be  first  paid  out  of  the  judgment.  Before  said 
judgment  was  rendered  said  attorneys  wrote  into  the  judgment 
docket  that  they  claimed  a  lien  upon  any  judgment  to  bo  rendered. 
After  the  judgment  was  rendered,  intervener  garnished  the  judg- 
ment defendant.  Later  the  attorneys  served  a  notice  upon  the 
garnishee,  claiming  their  lien  upon  the  judgment  and  upon  the 
money  in  his  hands.  Held,  the  lien  attached  from  the  service  of 
said  notice  only«  and  the  garnishment  is  superior  to  it.  Code,  215. 

Same.    The  Iowa  statute  as  to  attorney's  liens  is  in  lieu  of  the  com- 

2  mon  law  and  fixes  the  rights  of  all  parties  in  interest,  and  an  attor- 

3  noy  can  have  neither  a  common  law  nor  an  equitable  lien. 

Appeal  from  Clay  District  Court. — Hon.  George  H. 
Carr,  Judge. 

Saturday,  December  14,  1895. 

Action  in  equity  to  restrain  the  enforcement  of  a 
judgment  by  execution  until  the  liability  of  the  plaint- 
iffs by  virtue  of  certain  garnishment  proceedings  is 
determined,  and  for  other  relief.  Franklin  Floete 
appeared  in  the  action,  and  filed  therein  a  petition  in 
intervention.  To  that  the  defendants  Elizabeth  Sher- 
bondy, Milt.  n.  Allen,  C.  D.  Hendershott,  and  J.  B. 
Lewis,  sheriff  of  Clay  county,  filed  a  demurrer,  which 
was  overruled.  The  defendants  named  refused  to 
plead  further,  and  judgment  having  been  rendered 
against  them,  they  appeal. — Affirmed, 

Allen  &  Hendershott  for  appellants. 
Cory  &  Bemis  for  intervener  appellee. 
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Robinson,  J. — The  facts  involved  in  this  appeal 
are  substantially  as  follows:  On  the  twenty-first  day 
of  May,  1894,  the  district  court  of  Clay  county  rendered 
a  judgment  in  favor  of  the  defendant  Elizabeth  Sher- 
bondy,  and  against  the  plaintiffs,  for  the  sum  of  two 
hundred  and  ninety  dollars  and  costs.  The  defendants 
Allen  &  Hendershott  were  her  attorneys  in  the  action, 
and,  six  days  before  the  judgment  was  rendered,  they 
wrote  in  the  judgment  docket  a  notice,  of  which  the 
following  is  a  copy:  "Notice  is  hereby  given  that  we 
claim  an  attorney's  lien  upon  any  judgment  procured 
by  plaintiff  in  this  cause  for  the  sum  of  $450.00,  for 
services  rendered  and  disbursements  in  the  cause." 
This  was  signed  by  the  attorneys.  We  understand 
that  it  was  written  in  the  portion  of  the  docket 
assigned  to  that  cause,  and  that,  when  judgment  was 
rendered,  the  docket  entries  were  completed.  The 
judgment  was  recovered  upon  the  claim  of  Elizabeth 
Sherbondy  that  she  owned  and  was  entitled  to  the 
possession  of  certain  personal  property  that  had  been 
taken  by  the  defendant  in  that  action  (the  plaintiff  in 
this),  under  and  by  virtue  of  certain  chattel  mortgages, 
and  sold.  The  property,  at  the  time  of  taking,  was 
not,  and  has  never  been,  in  the  possession  of  the  plaint- 
iffs Ward  &  Lamb,  and  that  is  true  of  the  proceeds  of 
the  sale.  On  the  fifteenth  day  of  June,  1894,  execution 
was  issued  on  the  judgment  in  favor  of  Elizabeth  Sher- 
bondy, and  placed  in  the  hands  of  the  sheriff  for 
service.  He  levied  it  upon  certain  live  stock  owned  by 
Ward  &  Lamb,  and  advertised  it  for  sale.  After  the 
action  by  Elizabeth  Sherbondy  was  commenced,  on  the 
twenty-fourth  day  of  May,  1893,  the  plaintiffs  Ward 
and  Squire  were  garnished  under  an  execution  issued 
upon  a  judgment  rendered  by  the  district  court  of 
Clay  county  in  favor  of  the  intervener,  Floete,  and 
against  Elizabeth  Sherbondy.  On  the  twelfth  day  of 
August,  1893,  Ward  was  garnished  under  an  execution 
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issued  on  a  judgment  in  favor  of  Charles  McAllister 
also  against  Elizabeth  Sherbondy;  and  on  the  eight 
eenth  day  of  May,  1894,  the  plaintiffs  Ward  &  Lamb, 
Ward,  and  Squire  were  garnished  under  an  attach- 
ment in  favor  of  M.  E.  Griffin,  and  against  the  same 
defendant-  On  the  twelfth  day  of  June,  1894,  Allen 
&  Hendershott  served  on  the  plaintiffs  Ward  &  Squire 
a  notice  in  writing,  the  body  of  which  was  as  follows: 
"You,  and  each  of  you,  are  hereby  notified  that  the 
undersigned  attorneys  of  Elizabeth  Sherbondy,  the 
plaintiff  in  the  above  entitled  cause,  claim  a  lien  for 
the  sum  of  four  hundred  and  fifty  dollars  upon  any 
money  in  your  hands  belonging  to  the  said  Elizabeth 
Sherbondy,  as  well  as  upon  the  judgment  rendered  at 
the  May,  1894,  term  of  the  Clay  county,  Iowa,  district 
court,  against  each  of  you,  and  in  favor  of  said  Eliza- 
beth Sherbondy,  for  professional  services  actually 
rendered  the  said  Elizabeth  Sherbondy  in  said  above- 
entitled  action,  under  contract  of  employment  with, 
and  in  our  capacity  as  attorneys  for  said  plaintiff." 
Prior  to  the  service  of  that  notice  none  of  the  plaint- 
iffs had  any  notice  or  knowledge  of  the  claim  for  an 
attorney's  lien,  and  no  notice  of  it  was  ever  given  to 
the  intervener,  nor  to  Elizabeth  Sherbondy.  The 
intervener  claims  a  right  to  tlie  amount  which  the 
plaintiffs  owe  on  the  judgment  against  them,  para- 
mount to  the  interests  therein  of  the  defendants, 
including  McAllister  and  Griffin.  The  plaintiffs  are 
ready  to  pay  the  amount  they  owe,  and  wish  to  pre- 
vent a  sale  of  their  property,  but  their  judgment  credit- 
ors and  the  attorneys  who  claim  the  lien  are  insolvent, 
and  therefor  the  plaintiffs  desire  to  have  the  rights 
of  the  various  claimants  of  the  amount  they  owe  deter- 
mined, to  the  end  that  they  may  know  to  whom  pay- 
ment should  be  made.  They  have  not  been  required 
to  answer  in  any  of  the  garnishment  proceedings.  The 
effect  of  the  rulings  and  judgment  of  the  district  court 
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was  to  require  the  plaintiffs  to  pay  the  intervener, 
of  the  money  which  they  owe  on  the  judgment  again^ 
them,  an  amount  sufficient  to  satisfy  his  judgment. 

I.  The  appellants  claim  that  Allen  &  Hender- 
shott  are  entitled  to  a  lien  by  virtue  of  section  215  of 
the  CJode,  which  is  paramount  to  the  rights  acquired 
by  the  intervener  under  his  garnishment.  The  section 
referred  to  is  as  follows:  "An  attorney  has  a  lien  for  a 
general  balance  of  compensation  upon:  (1)  Any  papers 
belonging  to  his  client,  which  have  come  into  his 
hands  in  the  course  of  his  professional  employment. 

(2)  Money  in  hands  belonging  to  his  client 
1  (3)  Money  due  to  his  client  in  the  hands  of  the 

adverse  party,  or  attorney  of  such  party,  in  an 
action  or  proceeding  in  which  the  attorney  claiming 
the  lien  was  employed,  from  the  time  of  giving  notice 
in  writing  to  such  adverse  party,  or  attorney  of 
such  party,  if  the  money  is  in  the  possession  or 
under  the  control  of  such  attorney,  which  notice 
shall  state  the  amount  claimed,  and,  in  general 
terms,  for  what  services.  (4)  After  judgment  in  any 
court  of  record,  such  notice  may  be  given  and  the  lien 
made  effective  against  the  judgment  debtor  by  enter- 
ing the  same  in  the  judgment  docket  opposite  the  entry 
of  the  jiid*j:ment."  The  first  two  subdivisions  of  the 
section  are  not  applicable  to  the  facts  in  this  case,  and 
nothing  is  claimed  under  them.  Nor  do  we  understand 
that  anything  is,  or  can  be  rightfully,  claimed  by  the 
appellants  under  the  third  subdivision.  The  notice 
in  writing  given  to  the  plaintiffs  of  the  claims  of  the 
attorneys  was  served  after  judgment  was  rendered, 
and  long  after  the  plaintiffs  were  garnished  by  the 
intervener.  It  is  true  the  garnishment  did  not,  strictly 
speaking,  create  a  lien  on  the  money  which  the  plaint- 
iffs were  then  owing  {Buch'-Iieiner  Co.  v,  Beatijjy  82 
Iowa,  355   (48   N.    W.    Eep.   96)    and    cases   therein 
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cited);  but  it  had  the  effect  to  make  the  plaint- 
iffs liable  to  the  intervener  for  so  much  of  the 
amount  due  on  the  judgment  against  them  as  was 
required  to  satisfy  his  judgment,  and  the  attorneys, 
for  their  judgment  creditor,  could  not  acquire  a 
lien  on  the  amount  which  the  plaintiffs  were  owing, 
excepting  subject  to  their  right  to  pay  the  inter- 
vener. The  notice  for  which  the  statute  proviJos 
is  effectual  to  create  an  attonioy's  lion  only  from  tiie 
time  it  is  served  or  given,  and  o|M'raies  tti  rreate  a  Jien 
on  money  in  the  hands  of  the  i)erson  wlio  receives  it, 
subject  to  jxrior  rights  thereto.  Gas  Co.  v.  West,  50 
Iowa,  28;  Tiffany  v.  Stewart,  GO  Iowa,  210  (14  N.  W. 
Eep.  241);  Fisher  v.  City  of  Oskaloosa,  28  Iowa,  383; 

Hurst  V.  Sheets,   21  Iowa,  50(5;    Casar  v.  Sar- 
2  geant,  7  Iowa,  318.     The  stall  uie  is  not  extended 

by  the  provisions  of  the  conuuou  law,  but  is  in 
lieu  of  them,  and  fixes  the  rights  of  the  parties  in  . 
interest.  Jennings  v.  Bacon,  84  Iowa,  40G  (51  N.  W. 
Eep.  15).  It  follows  that  the  notice  of  June  12,  1894, 
did  not  create  a  lien  on  the  money  which  the  plaintiffs 
were  owing  to  Elizabeth  Sherbondy  superior  to  the 
right  thereto  of  the  intervener. 

But  it  is  said  that  the  provision  for  notice  is  solely 
for  the  benefit  of  the  judgment  debtor,  and  that,  until 
the  rendition  of  the  judgment,  third  persons  must  take 
notice  of  the  fact  that  the  attorneys  have  a  claim  for 
the  services  which  they  are  rendering  for  the  judgment 
creditors.  The  case  ot  Henry  v.  Tray  nor,  (44  N.  W.  Rep. 
(Minn.)  11)  is  relied  upon  in  support  of  that  claim.  The 
Minnesota  statute  under  which  that  decision  was  ren- 
dered prescribes  that  an  attorney  shall  have  a  lien 
"upon  a  judgment  to  the  extent  of  the  costs  included 
therein,  or,  if  there  is  a  special  agrieement,  to  the  extent 
of  the  compensation  specially  agreed  upon,  from  the 
time  of  giving  notice  to  the  party  against  whom  the 
judgment  is  recovered.''  Gen.  St.  1894,  section  6194, 
Vol.  96  la -31 
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subd.  4.  This  differs  from  the  statute  of  this  state  in 
providing  for  a  lien  upon  the  judgment,  instead  of  upon 
money  in  the  possession  or  under  the  control  of  the 
judgment  debtor.  Winslow  v.  Railway  Co.j  71  Iowa, 
199  (32  N.  W.Rep.  330).  Whether  this  difference  is  suffi- 
cient to  justify  different  holdings  under  the  two 
statutes  we  need  not  determine.  Our  decision  must  be 
based  upon  the  statute  of  this  state,  and  upon  the 
decisions  of  this  court,  so  far  as  they  are  relevant. 
These  lead  us  to  conclude  that  attorneys  have  no  lien 
under  the  third  and  fourth  subdivisions  of  section  215 
of  the  Code  until  the  notices  therein  contemplated  are 
actually  given.  The  fourth  subdivision  provides  a 
method  for  giving  the  notice  to  the  judgment  debtor 
which  is  authorized  by  the  preceding  subdivision;  and 
conceding,  for  the  purpose  of  this  case,  that  the  entry 
in  the  judgment  docket  involved  in  the  case  took  effect 
from  the  rendition  of  the  judgment,  it  did  not  create 
any  right  against  the  plaintiffs  superior  to  that  of  the 
intervener. 

II.  It  is  insisted  that  the  attorneys  in  question 
were  entitled  to  an  equitable  lien  for  the  services  which 
they  rendered  their  client,  which  should  be  enforced 
against  the  intervener.  We  do  not  think  this 
3  claim  is  well  founded.     The  statute  provides  for 

the  only  liens  to  which  an  attorney  is  entitled, 
and,  to  obtain  them,  the  requirements  of  the  statute 
must  be  observed. 

We  conclude  that  the  judgment  of  the  district 
court  is  right,  and  it  is  affirmed. 
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Dennis  Hbssion  and  Michael  Hession  v.  B.  Linas-     

96   488 

TBUTH,  Appellant.  m^_«\ 

8peeiile  Performinee.    A  contract  for  the  sale  of  three  handred  and 

1  twenty  acres  of  land  for  the  sum  of  eight  thousand  dollars,  two 
hundred  dollars  in  cash  and  the  remainder  in  annual  payments 
of  one  thousand  dollars,  is  not  so  unreasonable,  unconscionable 
and  inequitable  that  it  will  not  be  specifically  enforced  against 
the  vendee,  although  he  was  offei^'ed  thirty  dollars  per  acre. 

Pleading.    Under  the  general  prayer  for  equitable  relief,  a  decree 

2  for  specific  performance  may  protect  the  purchaser  against  the 
dower  rights  of  the  vendor's  wife  who  did  not  join  in  the  con- 
tract. 

PBACnOB.  Though  a  contract  to  sell  land  provided  that  the  pur- 
chaser should  receive  the  rent  reserved  for  the  current  year,  a 

S  decree  ordering  specific  performance  of  the  contract  may  leave 
the  question  of  rents  undetermined  and  show  that  it  is  not  adjudi- 
cated, where  no  rent  was  due  when  the  suit  was  begun  and  none 
was  asked  for  or  made  an  issue  on  the  trial. 

Appeal  from   Humboldt  District    Court. — Hon,    Lot 
Thomas,  Judge. 

Saturday,  December  14,  1895. 

Suit  in  equity  for  the  specific  performance  of  a 
contract  to  sell  real  estate.  Prom  a  decree  for  plaint- 
iffs, defendant  appeals,—  Affirmed. 

A.  D.  Bicknell  for  appellant. 

jB.  M,  Wright  and  Prouty,  Goyle  &  Prouty  for 
appellees. 

Deemer,  J. — ^The  defendant  is  a  resident  of  the 
state  of  California.  On  and  prior  to  the  eighth  day  of 
September,  1893,  he  was  the  owner  of  certain  real 
estate  in  Humboldt  county,  part  if  not  all  of  which 
he  desired  to  sell.     One  Arthur  J.  Boor  was  at  the 


Digitized  by  VjOOQIC 


484  Hession  v.  Linasteuth.  [96  Iowa 

time  last  mentioned,  and  for  some  time  prior  thereto 
•had  been,  a  real  estate  agent  doing  business  in  the 
aforesaid  county.  On  or  about  the  month  of  July,  1893, 
Boor,  as  agent  for  the  defendant,  negotiated  a  sale  ol 
a  part  of  the  defendant's  land  to  the  plaintiffs  for  the 
sum  of  eight  thousand  dollars,  and  defendant  for- 
warded a  deed  to  the  premises  to  one  Robert  Johnson, 
for  him  to  collect  the  purchase  price,  and  deliver  the 
deed  to  plaintiffs  upon  payment  of  the  same.  Plaint- 
iffs were  unable  to  realize  the  amount  they  agreed  to 
pay,  and  this  sale  was  never  fully  consummated. 
Defendant's  premises  were  incumbered  by  a  mort- 
gage to  the  amount  of  four  thousand  and  five  hun- 
dred dollars,  and  some  time  in  the  month  of  August 
of  the  year  1893  the  mortgagee  commenced  a  fore- 
closure suit  against  defendant  upon  this  mortgage. 
This  action  brought  the  defendant  to  Iowa,  and 
demanded  of  him  either  a  sale  of  a  part  or  all  of  the 
land,  or  a  new  loan,  so  that  he  might  meet  the  amount 
of  his  indebtedness  on  the  land.  Negotiations  were 
renewed  with  the  plaintiffs  by  Boor,  which  resulted 
in  the  making  of  the  written  contract,  which  is  the 
basis  of  this  suit,  signed  by  the  plaintiffs  in  their  own 
behalf,  as  purchasers,  and  by  the  defendant  through 
"Andrew  J.  Boor,  agent  for  B.  Linastruth,"  as  vendor. 
By  the  terms  of  this  contract  the  defendant  agreed  to 
sell  and  convey  to  the  plaintiffs  three  hundred  and 
twenty  acres  of  land  for  the  agreed  price  of  eight 
thousand  dollars,  to  be  paid  as  follows:  One  note  for 
two  hundred  dollars,  due  January  1,  1894,  "to  bind 
the  bargain;"  one  thousand  dollars  on  or  before 
November  15,  1893;  one  thousand  dollars  on  or  before 
November  15,  1894;  and  one  thousand  dollars  on  the 
fifteenth  of  each  November  thereafter,  up  to  and 
including  the  year  1900.  Warranty  deed  to  be  made 
and  possession  of  the  premises  given  upon  payment 
of  the  first  one  thousand  dollars.     The  remainder  of 
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the  purchase  price  to  be  secured  by  mortgage  upon 
the  land.  If  the  first  thousand  dollars  maturing  should 
not  be  paid  when  due,  then  the  two  hundred  dollars 
should  be  treated  as  liquidated  damages  for  failure 
to  take  and  pay  for  the  land.  Plaintiflfs  were  also  to 
receive  the  rent  reserved  for  the  year  1893.  After  the 
execution  of  this  contract  the  defendant  borrowed 
sufficient  money  on  his  lands  to  satisfy  the  original 
mortgage  incumbrance,  and  shortly  thereafter  returned 
to  his  home  in  California.  Shortly  after  the  fifteenth 
of  November,  when  the  first  payment  was  due,  plaint- 
iffs caused  the  defendant  to  be  notified  that  they  would 
have  the  money  in  readiness,  and  asked  him  to  send 
deed  for  the  land  according  to  the  contract.  This  he 
failed  to  do,  and  this  suit  was  then  brought  to  compel 
specific  performance.  The  lower  court,  after  hearing 
all  the  testimony,  found  the  equities  to  be  with  plaint- 
iflfs, and  rendered  a  decree  as  prayed,  except  that  it 
protected  them  against  the  inchoate  rights  of  defend- 
ant's wife  in  and  to  the  premises,  she  not  having  joined 
in  the  execution  of  the  contract,  and  also  left  the  mat- 
ter of  rents  of  the  premises  for  the  years  1893  and  1894 
undetermined. 

The  defendant  contended  in  the  lower  court,  and 
earnestly  renews  his  contention  here  that  Boor  had  no 
authority  to  enter  into  any  kind  of  a  contract  for  the 
sale  of  his  lands,  and  specifically  denies  that  he  had 
any  authority  to  sign  the  contract  upon  which  this  suit 
is  predicated.  And  this  contention  presents  ^e  con- 
trolling, if  not  the  sole,  question  in  the  case.  There 
are,  of  course,  many  things  which  in  a  measure,  at 
least,  tend  to  confirm  the  defendant  in  his  claims 
regarding  the  authority,  or  rather  lack  of  authority, 
of  Boor;  and  the  evidence  is  in  hopeless  conflict,  as  is 
usually  the  case  in  such  disputes.  We  have  gone  over 
it  with  care,  and  have  read  and  re-read  the  record,  and, 
after  careful  consideration  of  all  that  has  been  offered. 
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are  forced  to  the  conclusion  that  plaintiffs  have  estab- 
lished their  case  by  a  fair  preponderance  of  the  evi- 
dence. If  numbers  of  witnesses  were  alone  to  be  con- 
sidered, there  would  be  no  doubt  of  plaintiffs  having 
the  greater  quantity  of  the  evidence.  But  with  full 
knowledge  that  this  is  not  alone  the  test,  but  rather 
which  side  has  produced  the  greater  weight  of  the 
credible  evidence,  we  are  led  to  believe  that  Boor  had 
express  authority  to  make  the  contract,  and  that  it 
was  to  a  certain  extent,  at  least,  dictated  by  defendant. 
True,  he  would  have  preferred  the  forfeiture  to  have 
been  larger,  but  he  was  fully  advised  that  it  amounted 
to  but  two  hundred  dollars,  and  finally  accepted 
the  contract  with  this  provision.  It  is  not  our  practice 
to  set  out  the  evidence  upon  which  we  base  our  find- 
ings. A  statement  of  the  ultimate  facts  found  is  all 
that  can  be  expected.  It  may  not  be  amiss  to  say, 
however,  that  considerable  testimony  on  which  defend- 
ant relies  was  inadmissible,  as  it  was  impeaching  in 
character,  and  no  foundation  was  laid  for  its  intro- 
duction. Defendant  also  insists  that,  if  it  be  found 
that  the  contract  was  with  authority,  it  is  unreason- 
able, unconscionable,  and  inequitable,  and  should  not 
be  specifically  enforced,  but  the  parties  should  be 

remanded  to  another  forum,  to  seek  reparation 
1  in  damages.    This  claim  has  little,  if  any,  merit. 

There  is  no  pretense  that  the  land  did  not  sell 
for  a  fair  price.  The  payments  are  deferred  for  a  con- 
siderable length  of  time,  it  is  true,  but  not  to  so  great 
an  extent  as  to  be  unusual  or  unjust.  They  bear  a 
fair  rate  of  interest,  and  are  well  secured.  Something 
is  said  in  argument  about  defendant  having  an  offer 
of  thirty  dollars  per  acre  for  the  land  at  the  time  the 
contract  in  suit  was  executed.  We  do  not  find  there 
is  any  competent  evidence  of  such  fact,  and,  if  there 
had  been,  it  would  not,  of  itself,  show  that  there  was 
such  an  inadequate  price  fixed  in  the  contract  made 
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by  Boor  as  to  defeat  it.  Moreover,  no  question  is 
made  but  that  Boor  was  at  one  time  authorized  to  sell 
the  land  for  the  very  price  which  he  finally  obtained, 
except  possibly  the  reserved  rental  for  the  year  1893. 

II.  Complaint  is  made  of  the  decree  because  it 
protects  the  plaintiffs  as  against  the  dower  rights  of 
the  defendant's  wife.  The  exact  objection  urged  to  it 
is  that  there  was  no  issue  made  in  the  pleadings  about 

it,  and   no  prayer  for  the  relief   which  was 

2  granted.     That  such  an  order  and  decree  may 
be  had  in  a  proper  case  cannot  well  be  doubted, 

in  view  of  the  previous  holdings  of  this  court  in  the 
cases  of  Leach  v.  Forney ^  21  Iowa,  271;  Preiser  v.  Hil- 
denbrandy  23  Iowa,  483;  Zehley  v.  Sears,  38  Iowa,  507. 
The  evidence  in  this  case  disclosed  the  fact  that 
defendant  was  married,  and  that  his  wife,  was  not  a 
party  to,  and  did  not  join  in,  the  contract  of  sale. 
Plaintiffs'  petition  prays  for  the  specific  performance 
of  defendant's  contract,  "and  such  other  and  further 
relief  as  may  be  equitable  in  the  premises."  In  addi- 
tion to  this,  the  plaintiffs,  after  the  decree  was  ren- 
dered, filed  an  amendment  to  the  petition  reciting  the 
fact  that  defendant  was  a  married  man,  and  asking 
protection  as  against  the  claims  of  his  wife.  Without 
at  this  time  holding  that  we  may  consider  this  amend- 
ment, it  is  suflBicient  to  say  that  we  think  plaintiffs  were 
entitled  to  the  decree  which  was  awarded  them  under 
their  general  prayer  for  equitable  relief. 

III.  Further  objection  is  made  to  the  decree,  in 
so  far  as  it  leaves  the  question  of  rents  undetermined. 
It  is  sufficient  to  say  in  answer  to  this  objection  that  at 

the  time  the  suit  was  commenced,  to-wit,  on  the 

3  eighth  day  of  November   1893,  no  rents  were 
due  to  the  plaintiffs,  ana  n^-ie  were  asked  for 

in  the  petition;  and,  while  there  was  a  little  testimony 
adduced  upon  the  hearing  as  to  the  rent,  it  is  apparent 
that  this  was  not  made  an  issue,  and  the  court  very 
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properly  made  the  decree  so  as  to  show  that  the 
question  of  rents  was  not  adjudicated.  The  decree  of 
the  court  below  is  supported  by  the  testimony,  and 
seems  to  be  fully  in  accord  with  the  equities  of  the  case 
and  the  rules  applicable  to  such  proceedings,  and  is 
therefore  affirmed. 


Anna  Jackson,  Appellant,  v.  Henrietta  Gould. 

Praetioe*    A  motioD  to  retax  costs  should  be  made  in  the  suit  in 
2    which  the  costs  were  taxed,  and  not  in  a  suit  brought  to  set  aside 
the  judgment  in  the  cause  in  which  the  costs  were  taxed.    It  is 
proper  to  strike  it  if  filed  in  the  suit  to  set  judgment  aside. 

NbW  tbial.    a  decree  of  foreclosure  will  not  be  set  aside  in  equity 
1    because  plaintiflr*s  attorneys  made  a  mistake  of  a  small  sum  in 
computing  the  amount  due  and  l>ecause  of  the  neglect  of  defend- 
ant's attorneys  in  allowing  such  mistake. 

Appeal  from  Marshall  District    Court. — Hon.    B.  P. 
BiBBSALL,  Judge. 

Satueday,  Deoebcbeb  14,  1895. 

Suit  in  equity  to  set  aside  and  correct  a  decree 
rendered  in  a  foreclosure  proceeding  in  which  ihe 
defendant  herein  was  plaintiff  and  plaintiff  was  defend- 
ant, and  for  a  new  trial.  The  lower  court  sustained  a 
demurrer  to  the  plaintiff^s  petition,  and  plaintiff 
appeals. — Affirmed. 

Timothy  Brow7i  for  appellant. 

J.  L.  Carney  for  appellee. 

Deemer,  J. — The  decree  in  the  original  foreclosure 
case  was  rendered  on  the  first  day  of  September,  1893, 
and  the  petition  was  filed  in  this  case  on  the  sixth 
day  of  September,  1894.  It  is  stated  in  the  petition 
that  the  court  found  there  was  due  the  plaintiff  in  the 


Digitized  by  VjOOQIC 


Dec.  1895]  Jackson  v.  Qould.  489 

foreclosure  proceedings  (defendant  in  this)  the  sum  oi 
three  hundred  and  twenty-two  dollars,  but  that  the 
decree,  which  was  prepared  by  the  attorneys  and 
signed  by  the  court  by  mistake,  found  the  amount  due 
to  be  six  hundred  and  eleven  dollars  and  sixty-two 
cents,  and  ordered  the  foreclosure  of  the  mortgage,  and 
a  sale  of  the  plaintiff's  property  to  satisfy  this  amount, 
with  costs.  It  is  conceded  by  plaintiff  that  she  was 
represented  in  the  foreclosure  case  by  two  attorneys, 
and  she  says  that  she  relied  upon  them  "to  see  that 
the  judgment  was  rendered  upon  a  proper  computa- 
tion, and  her  rights  protected;  but  she  believes  that 
they,  in  the  hurry  of  business,  did  not  compute  the 
interest,  and  neglected  to  examine  the  decree,  as  they 
should  have  done,  or  see  that  her  rights  were  pro- 
tected.^'  She  further  avers  that  she  did  not  discover 
the  error  until  the  day  she  filed  the  petition  in  this 
case,  and  further  states  "that  she  had  no  means  left  to 
protect  her  rights  but  to  apply  for  a  new  trial, 
*  *  *  and  to  correct  the  amount  in  the  decree  by 
error,  mistake,  or  fraud  that  has  entered  into  it, 
although  she  does  not  charge  intentional  fraud  in  the 
attorneys  for  the  defendant,  but  a  gross  error  in 
computation. ''  She  further  avers  "that  the  defendant, 
by  her  attorneys  in  the  said  action,  by  error  or  mistake, 
drew  and  prepared  the  decree  for  the  sum  of  $611.62/' 
Plaintiff  also  included  in  her  petition  and  filed  in  this 
case  a  motion  to  retax  costs  in  the  foreclosure  case.  The 
defendant  filed  a  motion  to  strike  from  the  petition 
the  motion  to  retax  costs,  and  afterwards  demurred  to 
the  petition.  Both  motion  and  demurrer  were  sus- 
tained, and  the  appeal  is  from  these  rulings. 

There  are  twelve  grounds  of  the  demurrer,  but 
our  discussion  of  the  case  will  be  limited  to  two.    We 
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may  premise  our  remarks  upon  the  real  issues  by  say- 
ing that  it  is  undoubtedly  the  law  that  in  a 
1  proper  ease  a  defendant  may  have  a  bill  of 

review,  and  secure  a  new  trial  of  a  suit  or 
action,  even  after  the  expiration  of  the  year  given  by 
the  statute  for  new  trials.  But  such  review  can  only 
be  had  for  some  of  the  reasons  given  in  the  Code  by 
section  3154.  Lumpkin  v.  Snook,  63  Iowa,  515  (19  N. 
W.  Rep.  333);  McConkeij  v.  Lamb,  71  Iowa,  636  (33 
N.  W.  Rep.  146).  We  turn,  then,  to  see  whether  the 
petition  in  this  case  is  based  upon  any  of  the  causes 
enumerated  in  this  statute.  The  only  paragraphs 
having  any  relevancy  to  the  question  are: 

"(3)  For  mistake,  neglect  or  amission  of  the  clerk, 
or  irregularity  in  obtaining  the  judgment  or  order. 

"(4)  For  fraud  practiced  by  the  successful  party 
in  obtaining  the  judgment  or  order.     *    *    *" 

"(7)  For  unavoidable  casualty  or  misfortune  pre- 
venting the  party  from  prosecuting  or  defending.*^ 

Now,  the  petition  in  the  case  does  not  allege  either 
mistake,  neglect,  or  omission  of  the  clerk  or  irregular- 
ity in  obtaining  judgment.  It  expressly  negatives  any 
fraud  on  the  part  of  the  defendant  or  her  attorneys, 
in  obtaining  the  judgment,  and  clearly  recites  that 
plaintiff  was  in  fact  defended  by  her  attorneys 
in  the  foreclosure  proceedings.  The  action  seems 
to  be  based  upon  the  mistake  of  the  defendant's 
attorneys,  coupled  with  negligence  on  the  part  of 
the  attorneys  who  represented  plaintiff  in  the  orig- 
inal suit.  This,  as  we  have  seen,  is  not  a  ground 
for  new  trial  in  equity.  The  negligence  of  the  plaint- 
iff's attorneys  was  her  neglect,  and  the  court  of  equity 
will  not  give  relief  in  an  action  based  thereon.  Jones 
V.  Leechj  46  Iowa,  186.  It  seems  quite  clear  to  us  that 
the  petition  does  not  state  a  good  cause  of  action.  This 
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conclusion  imposes  no  great  hardship  upon  the  plaint- 
iflf,  for  according  to  her  own  statements,  the  mistake 
in  the  original  decree  amounts  to  but  a  small  sum, 

A  decision  to  the  other  questions  argued  by 
counsel  is  not  essential,  for  we  hold  that,  under  the 
allegation  of  her  bill  with  reference  to  the  mistake 
made  in  the  computation  of  the  amount  due,  the 
plaintiff  is  not  entitled  to  the  relief  demanded. 

II.  The  motion  to  retax  costs  was  properly 
stricken.  It  was  entitled  as  this  case,  and  filed  with 
reference  to  it,  and  not  in  the  original  case, 
2  where  it  properly  belonged.     For  this  reason, 

if  far  no  other,  the  motion  attacking  it  was 
good.  The  order  and  decree  of  the  district  court  are 
affirmed. 


The  Iowa  Valley  State  Bank  v.  T.  R.  Sigstad,  A.  E. 

Sigstad,  0.  M.  Sigstad,  Defendants,  and  B.  M. 

Bangs,  Defendant  and  Appellant. 

Negotiable  Instromeiits:     altebation.    A  note  provided  that  the 

1  makers,  indorsers,  and  guarantors  waived  preseDtment,  notice 
of  non-payment,  protest,  notice  of  protest  and  due  diligence  in 

2  bringing  suit.  The  payee  indorsed  it  in  blank  and  indorsee 
wrote  over  the  signature  in  blank:  "Pay  A.  or  order— payment 
guaranteed— Bel mond,  Iowa.'*  Held^  the  words  added  nothing  to 
the  force  of  such  blank  indorsement  by  a  payee,  and  hence  do 
not  constitute  a  material  alteration. 

Pabol  yabianob.    Such  blank  indorsement  binds  the  indorser  to  the 
8    waiver  of  presentment,  notice,  etc.,  contained  in  the  body  of  the 

4  note,  and  the  said  terms  of  the  note  so  become  a  part  of  the  con- 

5  tract  of  indorsement  that  the  indorser  is  liable  and  cannot  show 
by  parol  that  his  indorsement  was  made  for  no  purpose  except  to 
transfer  title. 

Appeal  from  Wright  District  Court. — Hon.  D.  R.  Hind- 
man,  Judge. 

Saturday,  December  14,  1895. 
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Action  on  a  promissory  note.  Trial  to  jury  as  to 
defendant  Bangs.  Verdict  for  plaintiff  by  direction  of 
the  court,  and  defendant  Bang*  appeals. — Affirmed. 

Ladd  &  Rogers  for  appellant. 

W.  E.  Bullard  and  Nagle  &  Nagle  for  appellee. 

Kinne,  J. — I.  The  petition  alleges  that  the 
defendants  Sigstad  executed  and  delivered  to  the 
defendant  Bangs  their  promissory  note  for  two  hun- 
dred and  twenty-five  dollars,  dated  October  23,  1891, 
and  due  October  23, 1892,  and  drawing  eight  per  cent, 
interest;  that  Bangs  sold  and  delivered  the  note  to  the 
Valley  Bank,  and  said  Bank  sold  the  same  to  the 
plaintiff;  that  Bangs,  when  he  sold  the  note,  guar- 
.  antied  the  payment  of  the  same.  Other  necessary 
allegations  are  made  as  to  the  incorporation  of  plaint- 
iff, that  the  note  is  unpaid,  etc.  The  note  reads  as 
follows:  ^^$225.  Belmond,  Iowa,  Oct.  23, 1891.  On  or 
before  the  23rd  day  of  October,  1892, 1,  we,  or  either  of 
us,  promise  to  pay  to  B.  M.  Bangs,  or  bearer,  two  hun- 
dred and  twenty-five  ($225)  dollars,  value  received, 
payable  at  the  office  of  Jamison,  at  Belmond,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum,  from 
date,  payable  annually.  Should  any  of  the  interest  or 
principal  not  be  paid  when  due,  it  shall  bear  interest 
at  the  rate  of  8  per  cent,  per  annum,  and  a  failure  to 
pay  any  of  said  interest  within  five  days  after  due 
shall,  at  the  option  of  said  obligee  or  his  legal  rep- 
resentatives, cause  the  whole  note  to  become  due  and 
collectible  at  once.  The  makers,  indorsers  and 
guarantors  of  this  note  agree  to  pay  all  expenses  of 
collection,  including  attorney's  fee,  if  suit  is  brought 
hereon,  and  hereby  waive  presentment  of  payment, 
notice  of  non-payment,  protest,  and  notice  of  protest, 
And  due  diligence  in  bringing  suit  agaii^st  any  party 
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thereto,  and  sureties  consent  that  the  time  of  payment 
may  be  extended  without  notice  thereof.  [Signed.]" 
On  the  back  of  the  note  the  following  appears:  "Pay 
Iowa  Valley  Bank,  or  order.  Payment  guarantied. 
Belmond,  Iowa.  B.  M.  Bangs.^^  "Pay  Iowa  Valley 
State  Bank.  Iowa  Valley  Bank,  by  Q.  H.  Richard- 
son." To  the  petition  the  defendant  Bangs  pleads 
three  defenses:  First  He  denies  that  he  guaran- 
tied the  payment  of  the  note,  and  avers  that  he 
indorsed  the  same  in  blank  for  the  sole  purpose  of 
transferring  the  ownership  thereof,  and  that  when 
he  thus  indorsed  it  no  words  were  on  the  back 
of  the  note  except  hie  name;  that  at  said  time  it 
was  the  understanding  and  agreement  that  said 
indorsement  was  without  recourse,  and  defendant  was 
not  to  be  held  for  its  payment,  and  that  plaintiff  had 
notice  thereof  before  acquiring  ownership  of  the  note. 
Second,  He  pleads  that  the  note  has  been  materially 
altered  without  his  knowledge  or  consent,  since  he 
indorsed  it,  by  placing  above  his  signature  the  words. 
"Pay  Iowa  Valley  Bank,  or  order.  Payment  guar- 
antied. Belmond,  Iowa,'' — ^and  said  note  is  there- 
fore void.  Third.  That  when  said  note  became  due 
there  was  no  demand  made  on  him  for  payment,  no 
notice  of  non-payment  by  the  makers  thereof,  and  bo 
steps  were  taken  to  collect  the  same  or  to  reduce  it  to 
judgment  until  long  after  it  became  due;  that  when 
it  became  due  the  owner  and  holder,  the  makers,  and 
defendant  were  all  residents  of  Wright  county,  Iowa, 
and  said  makers  then  had  property  in  said  county, 
not  exempt  from  execution,  sufficient  to  have  paid  the 
note  and  interest  thereon,  and  for  some  time  after 
same  was  due  said  property  was  still  in  said  county, 
and  subject  to  execution;  that  the  makers  have  since 
become  insolvent.  He  then  avers  that,  if  proper  dili- 
gence had  been  exercised  by  the  plaintiff,  the  whole 
note  and  interest  could  have  been  made  from  the 
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makers  thereof;  that  if  he  is  now  compelled  to  pay  it, 
he  will  be  remediless,  and  is  therefore  damaged  to  the 
full  amount  of  said  note.  Plaintiff  demurred  to  the 
second  division,  because  the  words  claimed  to  have 
been  written  over  the  defendant's  signature  do  not 
constitute  a  material  alteration,  and  do  not  affect 
the  defendant's  liability;  and  to  the  third  division, 
because  the  matters  therein  pleaded  constitute  no 
defense,  for  the  reason  that  demand  and  notice  of  non- 
payment were  waived  in  the  body  of  the  note,  which 
by  the  indorsement  became  a  part  of  the  contract  of 
indorsement,  and  a  failure  to  sue  the  makers  was  like- 
wise waived.  This  demurrer  was  sustained,  and  an 
exception  taken.  Upon  the  issues,  as  presented  by  the 
petition  and  the  first  division  of  the  answer,  a  trial 
was  had  to  a  jury,  and  at  its  conclusion  the  court,  on 
motion  of  plaintiff's  counsel,  withdrew  the  case  from 
the  jury,  and  rendered  a  judgment  against  defendant 
Bangs  for  the  amount  claimed. 

II.  The  first  question  presented  is  as  to  whether 
the  writing  of  the  words,  "Pay  Iowa  Valley  Bank,  or 
order.     Payment  guarantied," — on  the  back  of  the 

note  above  defendant's  signature  is  a  material 
1  alteration?    The  rule  in  this  state  is  that  any 

alteration  which  does  not  give  the  instrument  a 
different  legal  effect  is  not  a  material  alteration,  and 
will  not  avoid  it.  1  Greenleaf  Ev.  section  565;  Robin- 
son V.  Insurance  Co.^  25  Iowa,  430;  Robinson  v.  Reedy 
46  Iowa,  219;  Briscoe  v.  Reynolds,  51  Iowa,  673  (2  N. 
W.  Rep.  529);  Rowley  v.  Jewett,  56  Iowa,  492  (9  N.  W. 
Rep.  353);  Starr  v.  Blatner,  76  Iowa,  356  (41  N.  W. 
Rep.  41).  Did  the  writing  of  the  words  set  out  give  to 
the  indorsement  of  the  defendant  a  different  legal 
effect?  Did  they  in  any  way  increase  or  affect  his  lia- 
bility as  an  indorser  whic-li  he  entered  into  when  he 
wrote  his  name  on  the  back  of  the  note?  If  not,  then 
defendant  cannot  complain.    It  will  be  observed  that 
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the  body  of  the  note  contained  this  provision:  "The 
makers,  ihdorsers  and  guarantors  of  this  note 
*  *  *  hereby  waive  presentment  of  payment, 
notice  of  nonpayment,  protest,  and  notice  of  protest, 
and  due  diligence  in  bringing  suit  against  any  party 
thereto."  When  the  defendant  put  his  name  on  the 
back  of  the  note,  without  more,  he  became  a  party  to 
the  paper,  and  was  bound  by  all  its  provisions.  These 
provisions  of  the  note  then  formed  a  part  of  his 
contract  of  indorsement,  and  he  was  as  fully  bound  by 
them  as  he  could  have  been  had  they  been  placed  upon 
the  back  of  the  note  and  his  name  then  been  written 
under  them.  Tiedeman  Com.  Paper,  section  363;  2 
Daniel,  Neg.  Inst,  section  1092;  Lowry  v.  Steele j  27 
InA^llQ]  Bryant  v.  Lord,  19  Minn.  405  (Gil.  342);  Bank 
V,  Ewinff,  78  Ky.  266;  Bryant  v.  Bank,  8  Bush.  43; 
Smith  V.  Lockridge,  8  Bush.  431;  Phillips  v.  Dippo,  93 
Iowa,  35  (61 N.  W.  Rep.  217).  Now,  this  indorsement  in 
blank  of  this  note  by  the  defendant  authorized  the 
receiver  of  the  note,  or  any  bona  fide  holder  of  it,  to  write 
over  the  defendant's  name  an  indorsement  in  full,  to 
himself  or  to  another,  or  any  contract  not  inconsistent 

with  the  character  of  such  an  indorsement.  1 
2  Daniel,  Neg.  Inst.  (3d  Ed.)  section  694.     The 

indorser,  in  this  case,  being  the  payee  of  the 
note,  the  case  is  not  within  the  provisions  of  the 
statute  making  an  indorser  in  blank  a  guarantor  of  the 
paper.    Code,  sections  2089-2091. 

Now,  to  determine  whether  the  matter  written 
over  defendant's  name  was  consistent  with  the  obli- 
gation he  has  assumed  as  an  indorser,  we  must  look  to 
the  body  of  the  note,  as  well  as  to  the  liabilities  which 
the  law  merchant  attaches  to  one  who  indorses  a 
note  in  blank.  Under  his  contract  as  an  indorser,  he 
became  liable  to  pay  the  note  when  it  matured,  in 
case  the  makers  failed  to  do  so.  He  was  not  entitled 
to  a  demand,  or  to  notice  of  nonpayment,  protest,  or 
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notice  of  protest,  nor  could  he  require  diligence  on  the 
part  of  the  holder  in  the  collection  of  the  note  from 
the  makers.  All  these  preliminary  steps,  which  might 
have  been  necessary,  under  the  law  merchant,  to  hold 
defendant  as  an  indorser,  had  been  waived  in  the  body 
of  the  note,  which,  as  we  have  seen,  became  a  part  of 
this  contract  of  indorsement,  and  fixed  his  liability  to 
pay  absolutely  on  the  failure  of  the  makers  to  pay. 
It  follows,  then,  under  the  law,  that  the  holder  of  the 
note  thus  indorsed  might  write  anything  above  the 
name  of  the  defendant  on  the  back  of  the  note  which 
did  not  change  the  legal  effect  of  the  instrument.  The 
legal  effect  of  the  instrument  was,  as  we  have  seen,  to 
make  the  defendant  liable  absolutely  in  case  the 
makers  failed  to  pay  it  at  maturity.  Under  such  cir- 
cumstances it  is  inconceivable  how  the  addition  of  the 
words,  "Payment  guarantied,"  could  in  any  way  affect 
the  liability  which  the  defendant  had  already  assumed 
as  indorser. 

It  is  said  by  counsel  for  the  defendant  that  the 
contract  of  indorsement  is  very  different  from  a  con- 
tract of  guaranty,  and  that  by  writing  words  of 
guaranty  the  obligation  of  defendant  was  changed 
from  that  of  an  indorser  to  that  of  a  guarantor, — ^that 
the  liability  was  thereby  enlarged.  Beldeyi  v.  Hanriy 
61  Iowa,  42  (15  N.  W.  Rep.  591);  Robinson  v.  Lair,  31 
Iowa,  9.  While  ordinarily,  and  in  the  absence  of  such 
words  as  are  found  in  the  body  of  the  note  in  suit, 
such  might  be  the  case  and  an  enlarged  liability 
result,  still  such  result,  it  seems  to  us,  cannot  follow 
when,  by  the  contract  of  indorsement,  gathered  as  well 
from  the  term?  of  the  body  of  the  note  as  from  the 
law  merchant,  the  liability  of  the  indorser  is  absolute, 
in  the  absence  of  payment  by  the  makers,  and  without 
any  steps  whatever  being  taken  by  the  holder  of  the 
paper.  In  Belden's  Case  the  endorsement  was  in 
blank,  the  holder  wrote  above  it  the  words,  "Qaurantee 
payment  at  maturity  to  bearer,''  and  it  was  held  that 
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the  blank  indorsement  by  the  payee  created  the  lia- 
bility of  an  indorser,  as  understood  by  the  law  mer- 
chant, and  the  same  liability  from  the  indorser  to  the 
indorsee  as  if  it  were  a  full  indorsement,  that  the  con- 
tract was  different  from  that  of  the  guaranty,  and  the 
holder  of  such  a  note  had  no  legal  right  to  change  the 
obligation  of  an  indorsee  by  writing  over  his  indorse- 
ment a  contract  of  guaranty  without  his  knowledge 
or  consent.  Our  holding  is  in  no  way  inconsistent  with 
the  rule  of  law  as  established  in  Belden's  Case.  In 
that  case  the  indorser  did  not  become  a  party  to  a 
note  the  terms  of  which  fixed  an  absolute  liability  as 
in  this  case.  In  that  case  there  was  no  waiver  of 
demand,  notice,  protest,  notice  of  protest,  and  of  due 
diligence,  and  hence  the  contract  of  the  indorser  rested 
only  upon  the  law  merchant.  Here  the  liability,  by 
reason  of  the  provisions  of  the  body  of  the  note,  is  made 
greater  than  that  which  the  law  merchant  creates;  in 
fact,  as  we  have  said,  is  absolute.  In  Bobinson's 
Case  it  is  held  that  a  writing  on  the  back  of  the  note, 
guarantying  payment,  and  waiving  demand  and  notice 
of  non-payment,  constituted  an  indorsement  with  an 
enlarged  liability.  That  case,  in  its  facts,  is  not  like 
the  one  at  bar,  as,  for  the  reasons  heretofore  stated, 
the  liability  of  defendant  as  an  indorser  was  absolute 
by  reason  of  the  waivers  in  the  body  of  the  note  which 
became  a  part  of  his  contract  of  indorsement.  Nor  is 
our  view  in  conflict  with  what  is  said  in  Twogood  v. 
Coopers,  9  Iowa,  417,  where  it  is  said:  "The  blank 
indorsement  of  the  note  by  a  party  to  it,  without  more, 
does  not  make  the  indorser  liable  as  the  guarantor.'' 
Now,  let  it  be  conceded  that  the  holder  of  the  note  had 
no  right  to  write  the  words,  "Payment  guarantied,'' 
above  defendant's  name  on  the  back  of  the  note,  and 
that  the  effect  of  such  words  would  be  to  make  the 
defendant  a  guarantor  of  payment,  still,  under  the 
contract  we  have  here  in  the  body  of  this  note,  the 
Vol.  96  la— 32 
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defendant's  liability  was  not  changed  in  the  least. 
What  would  be  his  liability  as  a  guarantor  under  the 
law  merchant,  and  in  the  absence  of  special  provisions 
in  the  note  itself?  The  failure  to  give  him  notice  of 
nonpayment  would  not,  of  itself,  discharge  him  from 
liability.  True,  in  case  the  principal  failed  to  pay  the 
note,the  guarantor  must  be  informed  thereof  within  a 
reasonable  time,  so  that  he  may  save  himself  from  loss. 
But  he  cannot  successfully  defend  for  want  of  notice, 
unless  "notice  has  been  so  long  delayed  as  to  raise  a 
presumption  of  payment  or  waiver,  or  unless  he  can 
show  that  he*  has  lost,  by  the  delay,  opportunities  for 
obtaining  securities,  which  notice,  or  an  earlier  notice, 
would  have  secured  him."  Ba^ik  v.  Gaylot^d,  34  Iowa, 
246.  As  an  indorser  under  the  law  merchant,  he  con- 
tracts to  pay  the  note,  providing  due  presentment  is 
made  to  the  maker,  and  notice  to  the  indorser  of  its 
dishonor,  in  the  absence  of  which  he  is  discharged, 
regardless  of  having  been  prejudiced  by  reason  of  the 
holder's  neglect  in  these  respects.  It  is  clear,  then, 
that  if  liability  be  determined  by  the  law  merchant 
alone,  the  obligation  of  a  guarantor  is  greater  and 
more  extended  than  is  that  of  an  indorser.  Here,  how- 
ever, we  have  a  case  where,  by  reason  of  the  terms 
of  the  body  of  the  note  itself,  the  liability  of  defend- 
ant as  an  indorser  is  absolute,  on  failure  of  the  makers 
to  pay,  and  the  liability  of  the  defendant,  under  the 
terms  of  guarantee  of  payment  written  above  the 
name,  when  considered  in  connection  with  his  liabil- 
ity as  an  indorser  in  blank,  is  not  other,  different,  or 
greater  than  it  would  be  under  his  indorsement,  and 
in  the  absence  of  the  words  creating  a  liability  as 
guarantor.  In  neither  case,  under  the  contract  before 
us,  were  any  steps  required  to  be  taken  to  create  or 
to  continue  the  liability  of  the  defendant,  and  so  far 
as  his  liability  upon  this  note  is  concerned  it  is  imma- 
terial whether  he  be  treated  as  holder  in  the  capacity 
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of  indorser  or  in  that  of  guarantor,  being,  in  either 
event,  under  the  law  merchant  and  terms  of  his 
contract,  absolutely  liable  to  pay  the  note  on  failure  of 
the  maker  so  to  da.  We  hold,  then,  that  the  words 
written  over  defendant's  name  did  not  constitute  a 
material  alteration  of  the  note. 

III.  What  we  have  already  said,  in  effect,  dis- 
poses of  the  question  raised  in  the  third  division  of 
the  answer,  to  which  the  demurrer  was  sustained. 

That  pleading  was  grounded  upon  the  theory 

3  that  the  defendant  was  entitled  to  notice  of  non- 
payment, and  to  have  the  holder  exercise  due 

diligence  in  attempting  to  collect  the  note  of  the 
makers,  and  that  the  holder  failing  so  to  do,  and  the 
defendant,  having  been  prejudiced  thereby,  was 
entitled  to  show  such  facts  as  a  defense  pro  tanto. 
As  we  have  said,  in  a  prior  division  of  this  opinion, 
he  was  by  the  contract  of  indorsement  liable  abso- 
lutely, having  waived  demand,  notice,  and  diligence. 
The  demurrer  was  therefore  properly  overruled  as  to 
the  third  division  of  the  answer. 

IV.  Did  the  court  err  in  taking  the  case  from  the 
jury,  and  in  entering  a  judgment  for  plaintiff?  We 
think  not.     While  under  our  holdings,  as  between 

the  indorser  and  the  indorsee,  it  may  be  shown 

4  by  parol  evidence  that  an  indorsement  in  blank 
was  made  simply  for  the  purpose  of  transferring 

the  title  to  the  instrument,  and  that  the  agreement  was 
that  the  indorser  should  not  be  holden  thereon,  or 
that  the  real  contract  was  in  other  respects  different 
from  that  which  the  law,  in  the  absence  of  such  evi- 
dence, would  imply,  still  that  doctrine  has  never  been 
extended  to  cases  of  a  full  indorsement.  Harrison  v. 
McKim,  18  Iowa,  488;  Skinner  v.  Church,  36  Iowa,  91. 
As  to  the  indorsepient  in  full,  the  general  rule  of  law 
applies,  that  parol  evidence  is  inadmissible  to  contra- 
dict or  vary  tho  terms  of  a  valid  written  contract.    1 
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Daniel,  Neg.  Ins.  section  717.  Now,  we  have  said  that 
what  was  contained  in  the  body  of  the  note  in  this 
case  became  a  part  of  the  defendant's  contract  of 
indorsement,  and  that  he  thereby  undertook  to  pay 
the  note  on  the  failure  of  the  makers  so  to  do,  and 
without  any  action  on  their  part;  that  he  waived  the 
taking  of  the  steps  required  by  the  law  merchant  in 
order  to  hold  an  indorser.  The  situation,  then,  is  this: 
He  wrote  his  name,  simply,  on  the  back  of  the  note, 
and  were  it  not  for  what  appears  in  the  body  of  the 
instrument,  his  indorsement,  for  all  purposes,  would 
be  treated  as  in  blank  only.  But  having  made  himself 
a  party  to  an  instrument,  the  terms  of  which,  in  con- 
nection with  his  liability  under  the  law  merchant, 
rendered  him  absolutely  liable  in  the  event  the  makers 
failed  to  pay,  is  he  now  within  the  rule  permitting  a 
blank  indorser  of  a  note  to  show  what  the  real  agree- 
ment was,  as  between  himself  and  the  indorsee,  or  as 
against  one  taking  the  paper  with  knowledge  of  said 
agreement?  True,  in  form  he  is  an  indorser  in  blank, 
but  in  fact,  owing  to  the  provisions  of  the  note  itself, 
he  has  obligated  himself  absolutely  to  pay  the  note  in 
case  the  makers  fail  so  to  do.  To  permit  an  indorser, 
under  such  circumstances,  to  show  that  he  was  not  to 
be  holden  is  to  work  a  plain  violation  of  the  rule,  and 
t#  permit  him  by  parol  to  avoid  the  eflfect  of,  and  obli- 
gatioms  created  by,  an  indorsement  which  imposes  a 
more  certain  liability  than  the  ordinary  indorsement 
tn  full.  If,  in  this  case,  the  indorser  may  by  parol  evi- 
dence show  the  facts  touching  the  indorsement,  then, 
though  his  liability  is  more  certain  than  liiat  of  an 
ordinary  indorser  in  full,  he  may  escape  responsibility 
when  the  indorser  in  full  could  not, — ^a  result  which 
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we  think  should  not  obtain.    We  have  been  unable  to 
find  any  authority  directly  in  point  upon  facts 
5  like  those  before  us,  but  upon  reason  it  would 

seem  than  an  indorser  in  blank  of  an  instru- 
ment, the  terms  of  which  became  a  part  of  his 
contract,  and  fix  an  absolute  liability  to  pay  upon  the 
failure  of  the  makers  so  to  do,  should  not  be  permitted 
by  parol  to  vary  or  change  the  contract  which  he  has 
thus  entered  into.  We  therefore  hold  that  the  defense 
sought  to  be  made  in  the  first  division  of  the  answer, 
and  upon  which  a  trial  was  had  could  not  be  made, 
under  the  circumstances  disclosed  in  this  case,  as 
against  either  the  indorsee  or  any  other  holder  of 
the  paper.  The  court  properly  entered  a  judgment 
against  the  defendant. — Affirmed. 


96    60ll 
109    480 

PuiK  (Jbeog  v.  D.  a.  Spbnobb  and  a.  R.  Shbimplin,       ^^^-^^ 

Appellant. 

ftmetieein  Supreme  Court.  An  appellee's  abstract  on  appeal  will  not 
be  stricken  from  the  files  because  not  filed  within  the  time  fixed  by 
the  rules,  where  it  does  not  appear  that  appellee  was  prejudiced 

1  by  the  delay  in  preparing  the  case  for  submission. 

Sams.    Ther  opinion  of  the  trial  court  as  to  facts  and  law  is  properly 

2  filed  and  made  a  part  of  the  record  on  appeal. 

Appeal  from  Binggold  District  CWr^.— Hon.  W.  H. 
Tbdpord,  Judge. 

Saturday,  December  14, 1896. 

This  action  was  commenced  to  recover  judgment 
against  the  defendants  upon  three  promissory  notes 
executed  by  the  defendant  Spencer,  and  for  the  fore- 
closure of  a  chattel  mortgage  given  by  Spencer  to 
secure  the  payment  of  the  notes,  Spencer  answered 
the  petition,  and  filed  a  cross  petition  against  his 
codefendant    to    recover   for   an    alleged    breach    of 
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warranty  and  false  and  fraudulent  representations, 
by  which  he  was  induced  to  purchase  a  stallion  from 
the  defendant  Shrimplin.  The  cause  was  heard  as  an 
equitable  action,  and  judgments  were  rendered  for 
the  plaintiff,  and  for  the  defendant  Spencer,  against 
the  defendant  Shrimplin.  Shrimplin  appeals.— 
Affirmed. 

Harvey  dk  Parrish  for  appellant. 

M.  A.  Campbell  for  appellee  Gregg. 

Henry  <&  Spence  for  appellee  E.  A.  Spencer. 

Rothrock,  J. — I.  The  questions  presented  by  the 
appeal  will  be  understood  by  a  plain  statement  of 
facts,  without  repetition  of  the  pleadings.  The 
defendant  Shrimplin  was  the  owner  of  a  stallion, 
which  he  sold  to  the  defendant  Spencer  for  one  thou- 
sand dollars.  No  money  was  paid  on  the  purchase. 
The  sale  was  entirely  on  credit,  and  Spencer  executed 
three  promissory  notes  to  Shrimplin,  and  a  mortgage 
on  the  stallion,  to  secure  the  purchase  money.  The 
notes  were  transferred  by  Shrimplin  to  Park  Gregg, 
the  plaintiff,  before  they  became  due,  and  the  mort- 
gage on  the  horse  was  assigned  to  the  plaintiff.  It  is 
conceded  that  the  plaintiff  took  the  notes  and  held 
them,  as  an  innocent  purchaser,  and  that,  as  to  him, 
both  of  the  defendants  are  liable  thereon.  The  mort- 
gage was  assigned  by  Shrimplin  without  recourse,  but 
this  is  an  immaterial  fact,  because  the  horse  died 
before  *he  hearing  in  the  court  below.  The  whole 
controversy  on  the  trial  was  between  the  two  defend- 
ants; the  defendant  Spencer  claiming  that  the  horse 
was  worthless,  and  that  he  was  induced  by  Shrimplin 
to  enter  into  the  contract  by  a  verbal  warranty,  and 
by   false   and   fraudulent    representations    made   by 
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Shrimplin  at  the  time  the  contract  was  made.  Shrimp- 
lin  denied  that  he  made  any  actionable  false  rep- 
resentations, and  denied  the  alleged  warranty.  These 
contending  claims  were  presented  to  the  court,  all  of 
the  witnesses  excepting  one  being  examined  in  open 
court.  The  deposition  of  the  one  witness  not  present 
was  taken  and  read  at  the  trial.  The  court  found  for 
the  defendant  Spencer  on  these  issues;  and  judgments 
were  rendered  in  favor  of  the  plaintiff,  and  against 
Spencer,  upon  the  notes;  and  judgment  was  rendered 
in  favor  of  Spencer  against  Shrimplin  for  one  thou- 
sand dollars  and  interest;  and  it  was  ordered  that 
plaintiff  should  have  a  lien  on  the  judgment  in  favor 
of  Spencer  against  Slirimplin,  and  that  the  lien  should 
be  in  force  until  collection  of  the  judgments.  It  will 
be  observed  from  the  foregoing  statement  that  the 
sole  issue  pertains  to  the  right  of  Spencer  to  recover 
from  Shrimplin  for  a  breach  of  warranty  or  for  false 
and  fraudulent  representations,  in  the  sale  of  the 
horse. 

II.  The  learned  judge  of  the  court  below  decided 
the  case  in  vacation,  and  filed  an  opinion  in  writing, 
in  which  he  discussed  the  testimony  of  the  witnesses, 
and  gave  reasons  for  the  conclusion  which  he  reached. 
The  opinion  is  printed  in  an  additional  abstract  filed 
by  appellee.  Counsel  for  api)ellant  claims  that  the 
opinion  is  no  part  of  the  record,  and  that  it  should  be 
stricken  from  the  appellee's  abstract.  The  motion  will 
be  overruled.  It  is  true,  as  stated  by  counsel,  that  it 
has  become  quite  a  common  practice  for  trial  courts 
to  file  opinions  in  cases  tried  to  the  court,  and  that 
practice,  as  we  are  advised,  obtains  in  other  states. 
These  opinions  of  fact  and  conclusions  of  law  are 
proper  to  be  filed  and  made  of  record.  See  Millerup  v.^ 
Insurance  Co.,  95  Iowa,  317  (63  N.  W.  Rep.  665),  and 
Mitchell  V.  Colby,  95  Iowa,  202. 
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III.  It  is  also  insisted  that  the  appellee's  abstract 
should  be  stricken  from  the  files,  because  it  was  not 
filed  within  the  time  fixed  by  the  rules  of  this  court. 
This  part  of  the  motion  will  be  overruled,  for  the  rea- 
son that  it  is  not  made  to  appear  that  appellant  was 
prejudiced  in  the  preparation  of  the  case  for  submis- 
sion in  this  court,  by  reason  of  the  delay. 

IV.  The  case  is  one  of  fact,  depending  wholly 
upon  the  question  whether,  by  a  fair  consideration  of 
all  the  testimony  of  the  witnesses,  there  is  a  prepon- 
derance of  the  evidence  upon  the  question  whether  the 
defendant,  in  negotiating  the  sale  of  the  horse,  is 
liable  for  damages  for  false  and  fraudulent  represen- 
tations. There  is  a  dispute  in  the  abstracts  as  to 
some  points  in  the  evidence;  and  we  have  examined 
the  transcript  of  the  evidence,  and,  after  a  most  care- 
ful examination  of  the  whole  record,  our  conclufiion 
is  that  the  judgments  must  be  affirmed,  on  the  ground 
that  representations  were  made  by  Shrimplin  which 
were  actionably  false.  And  we  do  not  believe  that 
the  amount  of  the  judgment  is  excessive.  We  will 
not  set  out  and  discuss  the  testimony  of  the  witnesses. 
This  finding  of  facts  upon  the  evidence  makes  it 
unnecessary  to  determine  the  question  discussed  by 
counsel,  whether  it  was  competent  for  Spencer  to  show 
that  there  was  a  verbal  warranty  of  the  horse,  or 
whether  he  could  recover  without  showing  that  the 
representations  made  by  Shrimplin  were  known  to 
him  to  be  false  when  made.  We  are  fully  satisfied  that 
he  did  have  that  knowledge.  The  judgments  of  the 
district  court  are  affirmed. 
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State  op  Iowa  v.  N.  Gaston,  Appellant. 

CrimiDal  Law:  indiotmsnt.  One  count  in  an  indiotment  charged 
2  the  commission  of  a  crime  in  a  stated  month  and  year.  A  second 
count  failed  to  state  the  year.  The  first  count  was  dismissed. 
Held,  the  time  having:  been  once  laid  it  was  not  required  to  be 
lepeated.  Code,  4806.  Though  the  first  count  was  dismissed  it 
8  still  remained  a  part  of  the  presentment  and  might  still  be  con- 
sidered in  determining  its  sufficiency. 

Practice.  One  count  which  was  dismissed  charged  rape  by  force, 
4  and  also  stated  that  prosecutrix  was  a  female  child.  The  second 
count  charged  carnal  knowledge  Q/'a  female  **h%ld  under  the  age 
of  thirteen.  Held,  the  dismissal  does  not  acquit  upon  the  second 
count.  The  word  * 'child"  does  not  necessarily  mean  a  person 
under  thirteen,  and,  therefore,  the  two  counts  do  not,  necessarily, 
charge  the  same  offense. 

Same.  On  a  prosecutiou  for  rape  in  B.  county,  evidence  was  admitted 
1  to  show  that  defendant  had  intercourse  with  a  female  under 
thirteea  years  of  age  in  F.  county.  No  charge  was  asked  or  given 
limiting  the  testimony  to  showing  the  disposition  of  the  parties, 
except  that  the  jury  was  told  defendant  could  not  be  convicted 
unless  he  was  proven  guilty  as  charged.  Held,  no  error.  The  jury 
must  have  understood  that  the  defendant  could  not  be  convicted 
by  it  for  acts  committed  in  F.  county. 

Appeal  from  Bentoji  District  Court. — ^Hon.  Gbobgb  W. 
BuBNHAM,  Judge. 

Saturday,  December  14, 1895. 

The  defendant  was  indicted  for  the  crime  of  rape, 
and  was  convicted  of  an  assault  with  intent  to  com- 
mit rape.    He  appeals. — Affirmed. 

Matt  Gaasch  and  T.  H.  Milner  for  appellant. 
Milton  Remley,  attorney  general,  for  the  state. 

Deemer,  J. — The  defendant  is  the  foster  father  of 
the  prosecutrix,  who  is  a  female  under  thirteen  years 
of  age.     A  short  time  prior  to  the  time  it  is  said  the 
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offense  was  committed,  these  parties  lived  in  Fayette 
county.  The  state,  over  the  objections  of  the  defend- 
ant, was  permitted  to  prove  that  defendant,  during 
the  summer  of  1894,  had  carnal  knowledge  of 
1  the  girl  in  Fayette  county.     It  is  now  prac- 

tically conceded  that  this  testimony  was  admis- 
sible for  the  purpose  of  showing  the  relations  and  dis- 
positions of  the  parties;  but  it  is  contended  that  the 
court  erred  in  not  specifically  instructing  the  jury  as 
to  the  purpose  for  which  this  testimony  wa«  admitted. 
Defendant  asked  no  such  instruction,  and  the  court 
gave  none,  other  than  the  general  ones  with  reference 
to  the  weight  and  credit  to  be  given  to  the  testimony 
of  the  various  witnesses,  except  to  say,  plainly  and 
explicitly,  in  at  least  two  instructions,  that,  before  the 
jury  could  find  the  defendant  guilty,  they  must  be  sat- 
isfied beyond  a  reasonable  doubt  that  at  the  time  and 
place  charged,  which  was  in  Benton  county,  the 
defendant  did  carnally  know  and  abuse  the  prosecu- 
trix. It  is  quite  evident  that  the  jury  understood  that 
they  could  not  convict  the  defendant  of  any  crime  he 
may  have  committed  in  Fayette  county.  The  evi- 
dence tended  to  show  that,  before  coming  to  Benton 
county,  the  defendant  was  in  the  habit  of  sleeping 
with  the  girl,  who  was  then  twelve  years  of  age,  and 
he  frequently  attempted  or  had  sexual  connection 
with  her.  The  state  claimed,  and  the  evidence  tended 
strongly  to  show,  that  these  illicit  relations  and  condi- 
tions prevailed  between  these  parties  after  they  came 
to  Benton  county.  The  purpose  of  admitting  the  tes- 
timony objected  to  is  so  clearly  apparent  that  we  do 
not  think  there  was  prejudicial  error  in  failing  to 
instruct  with  reference  to  this  subject,  especially  in 
view  of  the  fact  that  no  such  instruction  was  asked  by 
the  defendant.  See  State  v.  Watson,  81  Iowa,  380 
(46  N.  W.  Rep.  868). 
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11.  The  indictment  is  in  two  counts, — ^the  first 
charging  that  the  defendant  unlawfully  and  feloni- 
ously mad-e  an  assault  upon,  and  did  then  and  there 
feloniously  ravish  and  carnally  know,  Grace  E.  Gas- 
ton, forcibly  and  against  her  will;  the  second,  that  he, 
with  force  and  arms,  did  make  an  assault,  and  then 
and  there  carnally  knew  and  abused  the  said  Grace  E. 
Gaston,  she  then  and  there  being  a  female  child  under 

the  age  of  thirteen  years.  At  the  trial  the  state 
2  dismissed  the  first  count,  and  the  conviction 

was  had  upon  the  second.  In  the  first  count 
it  is  alleged  that  the  crime  was  committed  on  the 
seventeenth  day  of  I>ecember,  1894.  In  the  second  it 
is  said  that  the  crime  was  committed  on  the  seven- 
teenth day  of  Etecember,  omitting  the  year.  It  is 
claimed  that,  as  the  second  count  does  not  name  the 
year,  the  indictment  on  which  defendant  was  tried 
and  convicted  was  fatally  defective,  and  that  the  court 
erred  in  charging  the  jury  that  it  was  alleged  to  have 
been  committed  December  17,  1894.  It  has  been  held 
by  this  court  that  where  time  is  not  a  material  ingre- 
dient of  the  oflfense,theprecisetimeneed  not  be  alleged, 
nor  proved  as  alleged.  State  v,  Watnhold,  72  Iowa,  468 
(34  N.  W.  Eep.  213);  State  ?;.  Deitrick,  51  Iowa,  467  (1 
N.  W.  Kep.  732).  But,  without  holding  an  indictment 
good  which  fails  to  state  any  year,  we  think  our  Crim- 
inal Code  of  Procedure  fully  meets  the  objection  here 
urged,  wherein  it  provides,  at  section  4306,  that  "no 
indictment  is  insufficient,  nor  can  the  trial,  judgment 
or  other  proceedings  thereon  be  affected  ♦  ♦  ♦  for 
want  of  an  allegation  of  the  time  or  place  of  anv 
material  facts  when  the  time  and  place  have  been  once 
stated.''  Section  4305  also  provides  that  the  indict- 
ment is  sufficient  if  it  can  be  understood  therefrom 
that  the  offense  was  committed  at  some  time  prior 
to  the  finding  oi  the  indictment  Another  sec- 
tion (4300)  provides  that  "the  indictment  must  charge 
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but  one  offense,  but  it  may  be  charged  in  different 
forms  to  meet  the  testimony/'  No  objection  is  urged 
to  the  indictment  on  account  of  duplicity,  and  it  is 
apparent  it  was  constructed,  as  we  find  it  to  be,  under 
this  last  section,  to  meet  the  testimony;  eo  that  it 
relates  of  necessity  to  but  one  transaction.  It 
charges,  in  the  first  count,  that  the  crime  was  com- 
mitted December  17,  1894,  and  therefore  the  time  has 
"been  once  stated  ;*'  and  it  meets  the  require- 

3  ments  of  section  4306.    It  is  insisted,  however, 
that,  as  the  first  count  was  dismissed  by  the 

state,  nothing  remained  to  fix  the  date.  This  conten- 
tion is  not  sound,  for  the  reason  that  the  dismissal  by 
the  state  of  the  first  count  did  not  eliminate  it  from 
the  indictment  It  still  remained  as  a  part  of  the  pre- 
sentment, and  the  whole  instrument  should  still  be 
considered,  in  determining  its  sufficiency.  This  exact 
question  was  presented  in  the  case  of  Wills  v,  SfafCy  8 
Mo.  52,  and  the  point  was  ruled  adversely  to  appel- 
lant's contention. 

III.  Lastly,  it  is  insisted  that  the  dismissal  of 
the  first  count  amounted  to  an  acquittal  on  the  second, 
because  both  charged  the  same  offense.  The  first 
count  is  in  the  form  of  an  ordinary  indictment  for 
Tape  of  a  female  over  the  age  of  thirteen  years,  except 
that  it  is  alleged  that  the  said  Grace  E.  Gaston  was 
"then  and  there  a  female    child.''      Claim  is 

4  made  that  by  the  use  of  the  words  "female 
child''  it  is  evident  that  the  offense  charged  in 

this  count  is  the  same  as  the  one  charged  in  the  sec- 
ond, which  clearly  charges  the  carnal  knowledge  and 
abuse  of  a  female  child  under  the  a^ce  of  thirteen  years. 
We  do  not  think  this  is  a  tenable  position.  The  word 
"child"  has  a  broader  meaninjg  than  appellant's  coun- 
sel would  give  it.  The  word  is  quite  frequently 
applied  to  any  young  person,  at  any  age  less  than 
maturity,  and  is  often  used  in  the  broader  sense  of 
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oflfgpring.  We  think  it  is  clear  that,  as  used  in  this 
indictment,  it  means  that  the  prosecutrix  was  imma 
tupe,  and  that  it  would  be  a  forced  construction  to  say 
that  it  meant  she  was  under  thirteen  years  of  age. 
We  have  gone  over  the  entire  record  with  care,  and 
discover  no  error. — Affirmed. 


M    50M 


S.  W.  Hallenbeoe  &  Son,  Appellants,  v.  E.  &. 

Garst. 


Parol  Yarianoe:     practice.     Plaintiff  took  an  order  of  defendant 

1  which  contained  the  words  "freight  paid  through."  Plaintiff  did 
not  rely  on  this  writing,  but  alleged  and  introduced  evidence  to 
show  that  defendant  was  to  advance  the  freight  on  goods  shipped 
and  deduct  the  amount  paid  from  the  purchase  price.  Held, 
defendant  may   introduce   oral  evidence  to  show  that  plaintiff 

t^as  to  advance  the  freight. 

New  Trial:    fbactice.    The  affidavit  of  a  juror  that  his  ballot  was 
4    contrary  to  the  verdict  as  rendered,  is  inadmissible  to  impeach 
the  verdict,  especially  where  the  jurors  were  asked  in  court  if  it 
was  their  verdict,  and  he  with  the  others  answered  in  the  affirma- 
tive. 

Same:    exceptions.    Exceptions  to  instructions  cannot  be  taken  in  a 
8    motion  for  new  trial  filed  more  than  three  days  after  verdict, 
although  the  time  for  filing  the  motion  for  new  trial  is  extended 
by  consent. 

Practice  in  Supreme  Court.    An  exception  to  all  of  the  instructions  is 

2  insufficient  where  some  of  them  are  correct. 


Appeal  from  Carroll  District  Court. — Hon.  Gbobgb  W. 
Paine,  Judge. 

Saturday,  December  14,  1895. 

Action  on  accounts  for  goods  sold  and  delivered. 
Judgment  for  the  defendants,  and  the  plaintiffs 
appeal. — Affirmed. 
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George  W.  Bowen  and  F.  M.  Davenport  for  appel- 
lants. 

H.  W.  Macomber  and  Cummins  dk  Wright  for 
appellees. 

Granger,  J.— On  the  eighth  day  of  May,  1893,  the 
defendant  Arm,  residing  at  Coon  Rapids,  Iowa,  gave 
to  the  plaintiff,  doing  business  at  Gloversville,  in  the 
state  of  New  York,  an  order  for  gloves  and  mittens  to 
the  amount  of  five  hundred  and  five  dollars.  The 
goods  were  shipped,  and  reached  Coon  Rapids  about 
August  1, 1893.  The  defendant,  after  notice,  declined 
to  receive  them,  and  they  were  afterwards  burned  in 
the  depot,  and  this  action  is  for  the.  purchase  price. 
The  answer  denies  the  giving  of  a  written  order  as 
averred  in  the  petition,  but  admits  the  eriving  of  an 
order,  and  says  that  it  was  agreed  that  the  freight 
on  the  goods  should  be  prepaid  from  Gloversville  to 
Coon  Rapids,  Iowa,  and  denies  that  the  goods  were 
shipped  according  to  the  terms  of  the  order.  In  a 
reply  the  plaintiff  denies  the  averments  as  to  the  pre- 
payment of  the  freight,  and  says  that  it  was  agreed 
when  the  order  was  given  that  the  freight  was  to  be 
first  paid  by  defendant,  and  the  amount  thereof 
deducted  from  the  purchase  price  of  the  goods.  The 
issues  presented  were  tried  to  a  jury. 

I.  It  is  first  insisted  that  the  court  erred  in  per- 
mitting one  of  the  defendant  firm  to  testify  as  to  the 
agreement  how  the  freight  was  to  be  paid,  because  the 
order  was  in  writing,  and  such  testimony  was  incom- 
petent. The  order  was  taken  by  a  traveling  salesman 
in  what  is  known  as  a  "manifold  order  book." 
1  The  order  was  in  triplicate,  one  part  being  sent 

to  the  plaintiff,  one  given  to  the  defendant,  and 
one  kept  by  the  salesman.  They  were  not  signed.  In 
the  order  are  the  words:     "Freight  paid  through,  and 
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goods  to  be  graded  to  correspond  to  the  prices/* 
There  is  a  contention  as  to  the  words  "Freight  paid 
through,"  and  it  is  because  of  these  words  that  appel- 
lant says  that  the  contract,  as  to  freight,  was  in  writ- 
ing. A  difficulty  with  appellant's  position  is  this:  It 
did  not  rely  on  the  writing,  either  in  the  formation  of 
the  issues,  or  in  the  presentation  of  its  eyidence.  As 
we  have  set  out  in  the  statement,  the  reply  set  forth 
an  agreement  as  to  how  the  freight  was  to  be  paid, 
and  it  is  in  a  way  not  indicated  by  the  order,  without 
oral  explanation.  And,  more,  the  plaintiff,  in  its 
original  presentation  of  evidence,  sustained  the  aver- 
ments of  the  reply  by  testimony.  This  would  clearly 
open  the  way  for  defendant  to  use  the  same  kind  of 
testimony.  The  evidence  was  in  the  direct  line  of  the 
issues. 

II.    There  are  complaints  as  to  the  instructions. 
It  is  insisted  that  these  assignments  cannot  be  consid- 
ered because  exceptions  have  not  been  properly  pre- 
served.   In  the  abstract,  at  the  close  of  the  instruc- 
tions, are  the  words,  "To  all  of  which  the  plaint- 

2  iff  then  and  there  excepted.'^    There  is  no  claim 
that  all  of  the  instructions  are  erroneous,  and, 

where  they  are  not,  such  an  exception  has  been  held 
insufficient,  repeatedly.  Reeves  v.  Harrington,  85 
Iowa,  741  (52  N.  W.  Rep.  517);  Pitman  v.  Molsberry, 
49  Iowa,  339;  McCaleb  v.  Smith,  24  Iowa,  591,  and 
cases  there  cited.  It  is,  however,  said  that  exceptions 
were  taken  in  the  motion  for  a  new  trial.  It  is  true 
that  exceptions  to  instructions  may  be  so  taken,  but 
it  must  be  done  within  three  days  after  ver- 

3  diet.     Code,   section  2789.      In  this   case   the 
record  is  an  affirmative  showing  that  it  was  not 

so  filed.  The  cause  was  tried  to  a  jury  November  16, 
1894.  The  motion  for  a  new  trial  was  filed  December 
12,  1894.  It  is  eaid  that  the  record  shows  that  the 
motion  was  "properly  filed."    We  have  stated  what 
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the  record  shows.  In  Bush  v.  NicholSj  11  Iowa,  171 
(41  N.  W.  R^p.  608),  it  is  held  that  such  exceptions 
must  be  filed  within  the  three  days,  and  the  fact  that 
the  time  for  filing  a  motion  for  a  new  trial  is  extended 
by  consent  does  not  extend  the  time  for  filing  the  bill 
of  exceptions.  Some  importance  is  attached  in  ail- 
ment to  the  fact  that  it  does  not  appear  but  that  the 
time  for  filing  the  motion  had,  by  consent,  been 
extended.  See  Kirk  v,  Woodbury  Co,,  55  Iowa,  190  (7 
N.  W.  Eep.  498);  Ewaldt  v,  Farlow,  62  Iowa,  212  (17  N. 
W.  Rep.  487).  The  instructions  are  not  before  us  for 
consideration. 

III.  A  new  trial  is  asked  on  the  ground  of  the 
misconduct  of  the  jury.  An  affidayit  is  in  the  record, 
made  by  one  of  the  jurors,  showing  that  when  the  jury 
retired  for  deliberation  it  at  once  selected  a  foreman, 
and  without  deliberation,  reading  the  instructions,  or 
referring  to  the  instructions  or  evidence,  it  proceeded 
to  ballot,  and  that  he  wrote  on  his  ballot,  "Plaintiff,'^ 
and  put  it  in  the  hat;  that  upon  reading  the  ballots  his 
ballot  was  read  for  defendant,  with  all  the  othCTS, 
and  "the  jury  then  and  there  declared  their  verdict 

for  the  defendant."  It  appears  that  the  jurors 
4  were  asked,  in  court,  if  it  was  their  verdict,  and 

he,  with  the  others,  answered  in  the  affirma- 
tive. It  also  appears  that  he  was  of  the  opinion  that 
the  plaintiff  should  recover;  that  he  cast  his  ballot  as 
he  did  for  the  puri>ose  of  "getting  the  jury  to  consider 
the  evidence  and  instructions."  It  also  appears  that 
the  jury  was  out  only  about  five  minutes.  This  is  an 
attempt  to  show  that  the  juror  did  not  assent  to  the 
verdict  That  a  verdict  cannot  be  impeached  in  that 
manner,  see  Garretty  o.  Brazell,  34  Iowa,  100;  Wright 
V.  Telegraph  Co,,  20  Iowa,  195;  Brown  v.  Cole,  45  Iowa, 
601;  Ward  v.  Thompson,  48  Iowa,  588.  The  matters  of 
which  complaint  is  made  inhere  in  the  verdict.  The  evi- 
dence had  been  presented  in  the  presence  of  the  jury, 
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and  the  instructions  had  been  read  to  them.  There 
was  no  misconduct,  except  it  be  on  the  part  of  the 
juror  who  made  the  affidavit.  If  he  did  not  agree  to 
the  verdict,  as  an  honest  man,  he  should  have  refused 
his  assent  both  in  the  jury  room  and  in  court  He 
agreed  to  the  verdict,  and  the  result  is  conclusive. 
T^e  judgment  is  affirmed. 


L.  BuLLis  V.  J.  H.  Easton,  Appellant. 

Ittomey  and  Client:  bbscission.  An  attorney  sought  to  recover  fees 
8  from  a  bosbaQd  who  bad  retained  him  in  divorce  litigation^ 
Defendant  plead  that  the  attorney  was  asked  by  defendant's  wife 
to  take  her  side  of  the  case  and  wrote  her  letters  telling  her  that 
4  he  was  already  retained  simply  to  "shelve"  him  and  advising  her 
bow  to  proceed.  Heldy  the  letters  are  material  and  relevant 
where  it  is  also  plead  that  defendant  bad  knowledge  that  such 
letters  bad  passed  and,  for  that  reason,  did  not  ask  plaintiff  to  take 
an  active  part  in  the  trial.  Such  letters  bear  on  whether  the 
attorney  had  rescinded  bis  contract  of  employment  and  on 
whether  be  was  acting  in  good  faith. 

Seeondary  Evidence*    W  here  a  person  without  the  state  refuses  letters 

1  written  to  her  to  be  attached  to  ber  deposition,  secondary  evi- 
dence of  the  contents  of  such  letters  is  admissible. 

Sams.    A  copy  of  letters  attached  to  the  deposition  by  the  commis- 

2  sioner  and  certified  by  him  to  be  true  copies  of  the  originals,  which 
were  identified  by  a  witness  on  the  trial,  is  sufficient  secondary 
evidence  of  the  contents  of  such  letters,  where  the  originals  are 
not  available. 

Appeal  from  Winneshiek  District  Court. — Hon.  W.  A* 
HoYT,  Judge. 

Saturday,  Decembek  14,  1895. 

Action  at  law  to  recover  attorney's  fees.  The 
defendant  in  answer  denied  the  claim,  and  further 
pleaded  that  he  retained  plaintiflf  in  certain  litigation 
which  he  contemplated  having  with  his  wife;  that,  at 
about  the  time  of  the  commencement  of  this  litigation, 
plaintiff,  in  violation  of  his  duties  a«  an  attorney,  made 
Vol.  96  la— 33 
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various  etatements  derogatory  of  defendant's  case, 
and  encouraged  and  induced  his  (defendant's)  wife  to 
make  a  defense  to  the  action  which  defendant  had 
brought  against  her;  that  these  matters  came  to  the 
knowledge  of  defendant,  and,  believing  that  plaintiff 
was  acting  in  bad  faith  and  had  repudiated  his  con- 
tract, he  did  not  call  plaintiff  into  the  trial  of  the 
action.  By  way  of  counterclaim,  the  defendant 
averred  that  he  had  paid  the  plaintiff  two  hundred  and 
fifty  dollars  as  a  retainer  fee,  but  that  by  reason  of 
his  conduct  aforesaid  there  has  been  an  entire  failure 
of  consideration;  that  he  was  compelled  to  and  Aid 
pay  out  large  sums  of  money  in  his  litif»ation  with  kis 
wife  by  reason  of  the  conduct  of  the  plaintiff;  and  that 
he  had  been  damaged  by  reason  of  these  matters  in 
the  sum  of  four  hundred  dollars.  The  case  was  tried 
to  a  jury,  which  returned  a  verdict  for  plaintiff  in  the 
sum  of  two  hundred  and  two  dollars,  on  which  judg- 
ment was  rendered,  and  defendant  appeals. — 
Reversed, 

Willett  &  Willett  and  Dan  Shea  for  appellant. 

L.  Bullis  pro  9e. 

Deemer,  J. — The  deposition  of  defendant's  wife, 
from  whom  he  had  been  divorced  in  the  litigation  out 
of  which  this  suit  arose,  was  taken  in  the  city  of  New 
York,  at  which  place  she  at  the  time  resided.  In  this 
deposition  she  testified  to  having  received  a  paper 
containing  a  published  notice  of  the  divorce  suit 
brought  by  her  husband  against  her;  that  she  clipped 
thie  notice  from  the  paper,  and  sent  it  to  the  plaintiff, 
with  the  request  that  he  act  as  her  attorney;  that  in 
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responee  thereto  she  received  two  letters  from  th€ 
plaintiff,  which  she  then  had  in  her  possession. 
1  She  was  then  asked  to  produce  the  letters,  and 

have  them  attached  to  her  deposition.  This 
she  refused  to  do.  She  was  then  aeked  to  produce 
them,  that  they  might  be  copied  by  the  commissioner. 
This  she  did,  and  duly-certified  copies  were  made, 
attached  to  and  made  a  part  of  the  deposition,  by  the 
commissioner.  Shortly  after  the  deposition  was 
returned  and  filed  in  the  district  court  of  Winneehiek 
county,  the  plaintiff  filed  written  objections  to  the 
copies  of  the  two  letters  attached  to  the  deposition  on 
the  ground  "that  the  same  are  incompetent  and  irrele- 
vant, for  that  the  same  are  not  the  best  evidence,  and 
the  original  letters  are  shown  to  exist."  This  objec- 
tion was  sustained  by  the  court,  and  defendant  assigns 
error  on  the  ruling.  It  is  further  shown  by  the  record 
that  these  same  letters  were  attached  to  a  deposition 
taken  in  the  main  action  that  defendant  brought 
against  his  wife,  and  were  used  in  the  trial  of  that 
case.  And  it  also  appears  that  by  agreement  of  the 
parties  these  depositions,  with  the  letters,  were 
removed  from  the  files  by  defendant's  wife,  and  taken 
to  New  York,  where  she  then  resided.  As  we  have 
already  seen,  Mrs.  Easton,  in  whose  possession  these 
letters  were,  refused  to  produce  them  for  use  upon 
this  trial.  It  also  appears  that  the  evidence  in  the 
main  case  of  Easton  v.  Easton  was  abstracted  by  one 
G.  E.  Willett  for  an  appeal  to  this  court,  and  copies 
were  made  of  these  letters  written  by  plaintiff  to  Mrs. 
Easton.  The  defendant  produced  G.  E.  Willett  as  a 
witness  on  this  trial,  and  after  showing  these  facts, 
and  proving  that  he  had  made  exact  copies  of  the  let- 
ters, offered  these  copies  in  evidence;  and  they  were 
"objected  to  by  plaintiff  as  not  being  the  best  evi- 
dence, and  incompetent,  the  originals  being  shown  to 
exist."     The  objection  was  sustained,  and  exception 
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taken.    These  rulings  present  the  first  question  made 
in  argument  by  appellant's  attorneys. 

It  is  clearly  shown  that  the  letters  belonged  to 
Mrs.  Easton,  were  in  her  possession  and  under  her  con- 
trol in  New  York  City,  and  that  she  refused  to  produce 
them  to  be  attached  to  her  deposition.  She  did,  how- 
ever, present  them,  for  copies  thereof  to  be  made, 
which  were  attached  to  her  deposition  by  the  commis- 
sioner. It  thus  appears  that  defendant  did  all  he  could 
to  secure  the  originals,  and  we  think  that,  under  well- 
settled  rules  of  law,  secondary  evidence  of  the  con- 
tents of  these  letters  was  admissible.  The  rule,  as 
stated  by  Mr.  Best  in  his  work  on  Evidence  (volume  2^ 
section  482),  is  as  follows:  "It  has  already  been 
stated  that,  when  the  absence  of  the  primary  source 
of  evidence  has  been  accounted  for,  secondary  evi- 
dence is  receivable.  The  excuses  which  the  law 
allows  for  dispensing  with  primary  evidence  are  that 
the  document  has  been  lost  or  destroyed,  or  that  it  is 
in  the  possession  of  the  adversary,  who  does  not  pro- 
duce it  after  due  notice  calling  him  to  do  so,  or  in  that 
of  a  party  privileged  to  withhold  it,  who  insists  on  his 
privilege,  or  who  is  out  of  the  jurisdiction  of  the  court, 
and  consequently  cannot  be  compelled  to  produce  it.'^ 
The  same  rule  is  recognized  by  Prof.  Greenleaf  in  his 
work  on  Evidence  (volume  1,  15th  Ed.,  sections  84, 
572),  and  is  sustained  by  the  following,  among  other, 
authorities:  Electric  Co.  v.  Pahyier  (Minn.)  53  (N.  W. 
Rep.  1137);  Manning  v.  Maroneij  (Ala.)  (6  South  Rep. 
346);  Knickerbocker  v.  Wilcox  (Mich.)  (47  N.  W.  Rep. 
124);  Miles  v.  Stevens  (Mass.)  (8  N.  E.  Rep.  428;  Rob- 
erts V.  Dixon  (Kan.)  (31  Pac.  Rep.  1083);  U.  S.  v.  Rey- 
burn,  6  Pet.  352;  Burton  v.  Drigc/s,  20  Wall.  134; 
Fisher  v.  Greene,  95  111.  98,  99;  Bradner,  Ev.,  p. 
2  127,  section  16.    The  identity  of  the  letters  was 

sufficiently    established — First,    by    the    state- 
ment of  Mrs.  Easton  that  she  received  ihem  in  answer 
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to  letters  written  by  her  to  the  plaintiff  with  reference 
to  the  business  to  which  they  relate;  Lyon  v. 
Assurance  Co.^  46  Iowa,  631,  and  Davis  v.  Bob- 
inson,  67  Iowa,  363  (25  N.  W.  Rep.  280);  sec- 
ond, by  the  testimony  of  G.  R.  Willett  as  to 
the  genuineness  of  the  signature  attached  to  the 
originals;  and,  third,  by  the  quasi  admissions  of  the 
plaintiff.  The  certificate  of  the  notary  was  suf^cient 
to  identify  them,  and  his  statement  that  they  were 
true  copies  is  receivable  as  proof  of  the  fact  It 
was  a  pari:  of  his  duty  as  commissioner  to  see  that  cor- 
rect copies  of  these  letters  were  attached  to  the  depo- 
sition when  the  witness  refused  to  part  with  the  orig- 
inals. As  it  was  a  part  of  his  duty  to  attach  these 
copies  and  make  certificate  to  that  fact,  we  think  that 
when  he  has  done  this  the  copy  returned  by  him 
should  be  received  as  correct.  Mauri  v,  Heffernan,  13 
Johns.  72.  But,  if  we  are  in  error  in  this,  the  copies 
identified  and  compared  by  the  witness  Willett  should 
have  been  admitted. 

Appellee  cites  the  cases  of  Peck  v.  Parchen,  52 
Iowa,  46  (2  N.  W.  Rep.  597),  and  Churchill  v.  Fulliam, 
S  Iowa,  45,  as  conclusive  of  the  matter.  A  careful 
examination  of  these  cases  will  disclose  that  neither 
of  them  decides  the  question  here  presented.  In  each 
of  these  cases  an  attempt  was  made  to  prove  an 
account  by  producing  copies  of  that  part  of  a  book  of 
original  entries,  showing  the  same,  identified  by  wit- 
nesses to  the  effect  that  such  accounts  were  found  in 
books  of  original  entries.  The  books  themselves  were 
not  produced,  nor  were  correct  copies  of  the  entire 
contents  thereof  offered  in  evidence,  nor  did  the  wit- 
nesses refuse  to  produce  the  ori^nal.  The  court  says 
in  the  8th  Iowa  case,  speaking  through  Woodward,  J. : 
"This  proceeding  was  erroneous,  and  was  not  in 
accordance  with  the  meaning  and  intent  of  the  law 
relating  to  the  admission  of  books  of  entry.      The 
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admission  of  these  books  as  evidence  is  of  such  a  char- 
acter that  it  may  be  said  to  have  hardly  won  its  way 
to  a  place  among  the  rules  of  law.  Wherever 
admitted,  it  is  based  upon  the  idea  of  the  presence  of 
the  books  themselves  upon  the  trial,  and  we 
have  never  known  an  attempt  to  dispense  with 
that  presence  and  substitute  evidence  of  their 
contents.  After  certain  preliminary  testimony  con- 
cerning them,  the  court  is  to  determine  on  their 
admissibility,  but  in  the  mode  of  proceeding  adopted 
in  this  case  the  party  offering  them  assumes  this 
adjudication.  Then,  the  books  being  admissible,  they 
are  still  subject  to  any  objections  which  may  be  made 
by  the  other  side  respecting  their  credibility,  arising 
from  the  manner  in  which  they  are  kept, — ^their 
appearance,  alterations,  erasures,  confusion,  and 
irregularity — and  whatever  might  tend  to  diminish 
their  credibility  in  the  eyes  of  the  jury.  This  is  in  the 
nature  of  a  cross-examination  of  a  witness,  and  this  is 
taken  away.  The  other  party  has  no  opportunity  to 
object.  Again,  the  book  itself  becomes  the  witness, 
when  admitted,  and  its  testimony  cannot  come  by 
hearsay  through  other  witnesses,  nor  can  depositions 
be  taken."  In  view  of  this  statement,  further  com- 
ment seems  to  be  unnecessary.  The  cases  are  so 
easily  distinguishable  that  argument  can  add  nothing. 
The  letters  were  also  objected  to  as  irrelevant, 
but  we  think  this  cannot  be  so.  They  were  pleaded  in 
the  answer,  attached  thereto,  and  made  a  part  thereof. 

And  it  is  further  stated  that  the  wife  of  this 
3  defendant  was  advised  and  encouraged  thereby 

to  make  defense  to  defendant's  suit,  and  that 
on  account  thereof  the  defendant  was  compelled  to 
expend  a  large  sum  of  money  to  meet  the  defense  so 
interposed.  The  letters  themselves  advised  Mrs. 
Easton  that  he  (plaintiff)  was  retained  by  defendant 
simply  to  "shelve"  him;  that  she  had  better  come  to 
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DecoraJi  and  employ  an  attorney;  stated  that  she 
would  have  no  trouble  in  doing  ®o;  and  expressed  tht; 
conviction  that  she  could  beat  her  husband  in  the 
action,  because  she  had  ample  cause  to  leave  him. 
They  also  directed  her  as  to  how  to  proceed,  and  as  to 
her  right  to  a  continuance  and  to  a  divorce  and  ali- 
mony. Surely,  under  the  issues,  these  letters  were 
relevant. 

It  is  further  claimed  that  the  letters  were  imma- 
terial, and  that,  if  the  court  was  in  error  in  excluding 
them,  it  was  error  without  prejudice.  The  answer  of 
defendant,  among  other  things,  pleads  that  defendant 
had  notice  or  knowledge  of  the  statements  contained 
in  these  letters,  and  that  for  that  reason  he  did  not 
ask  plaintiff  to  take  an  active  part  in  the  trial,  believ- 
ing that  plaintiff  had  repudiated  his  contract  The 
evidence  shows  that  these  letters  came  to  the  knowl- 
edge of  defendant  in  April,  1888,  after  he  had  retained 
the  plaintiff,  but  before  the  trial  of  the  divorce 
4  suit     And  we  think  they  were  material  evi- 

dence in  favor  of  the  defendant.  The  duty 
which  an  attorney  owes  to  his  client  is  so  well  under- 
stood that  we  need  not  take  the  time  or  space  to  state 
it.  It  is  enough  to  say  that  the  jury  might  have  found 
sufficient  justification  in  these  letters  for  defendant's 
claim  that  the  contract  of  employment  had  been 
rescinded  by  the  plaintiff,  and  that  plaintiff  was  act- 
ing in  bad  faith  with  him. 

II.  The  court  did  not  err  in  refusinjf  to  submit 
defendant's  counterclaim,  for  there  was  a  lack  of  suf- 
ficient evidence  to  support  it. 

III.  It  is  also  claimed  that,  under  the  uncontra- 
dicted evidence,  there  should  have  been  a  verdict  for 
defendant  In  view  of  a  re-trial,  we  avoid  expressing 
any  opinion  upon  this  assignment  of  error.  For  the 
error  pointed  out  the  judgment  of  the  district  court  is 
reversed. 
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OF 

THE  STATE  OF  IOWA 

AT 

DES  MOINES,  JANUARY  TERM.  A.  D.  1896, 

AND  IN  THE  FIFTIETH  TEAR  OF  THE  8TATB. 


State  of  Iowa  ex  rel.  A.  Gr.  West,  Appellant,  v.  The 
City  of  Des  Moines. 

Constltntioiial  Law:  municipal  oosporations.  GoDstitation,  article 
8,  section  80,  provides  that  ''the  General  Assembly  shall  not  pass 

2  local  laws  or  special  laws  in  the  following  cases:  *  •  *  For 
the  incorporation  of  cities.  *  *  *  In  all  cases  above  enumer- 
ated, and  in  all  other  cases  where  a  general  law  can  be  made 
applicable  all  laws  shall  be  general  and  of  a  uniform  operation 

8  throughout  the  state.  Held,  as  Acts  Twenty-third  Greneral 
Assembly,  March  8,  1890,  provide  for  annexation  of  cities  undei 
such  conditions  as  can  never  apply  to  but  one  city,  it  is  void  and 
of  a  class  of  laws  prohibited  by  said  constitutional  provision, 
though  it  is  couched  in  general  language. 

Notb.~Od  the  powers  of  legislatures  to  annex  territory  to  cities,  see  State  v.  Oin- 
Hnnaii  (Ohio)  27  L.  B.  A.  737. 

(621) 
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Estoppel:    statotb  of  limitations.    A  city  claims  jurisdiction  over 

4  territory  annexed  to  it  by  a  void  statute.  It  has  exercised  author- 
ity over  that  territory  for  more  than  four  years  to  the  exclusion 
of  prior  incorporations  which  said  void  statute  purported  to 
abolish  and,  in  that  time,  it  had  levied  taxes  and  made  extensive 

5  improvements  for  which  certificates  and  warrants  were  issued. 
1    The  law  gives  to  the  county  attorney  the  right  to  institute  ouster 

proceedings  in  case  of  municipal  usurpation  and  makes  it  his 
duty  to  begin  them  if  directed  by  the  governor  or  General  Assem- 
bly. The  city  involved  is  the  state  capital,  and  two  sessions  of 
the  Assembly  met  in  it  after  said  annexation  had  been  completed, 
and  it  took  no  action.  No  benefits  to  be  anticipated  by  a  sever- 
ance are  suggested.  The  complainant  is  a  nonresident  who  has 
but  trifling  interest  involved.  The  annexation  was  acted  upon  so 
rapidly  as   to  make  it  plain  that  prompt  action  alone  would 

6  stop  important  changes  involving  large  interests.  Held,  that 
while  the  statute  allows  such  action  to  be  brought  within  five 
years  the  plaintiff  is  now  estopped  to  disturb  the  city's  equitable 
claim  to  jurisdiction  over  the  annexed  territory. 

Prmctioe*  Leave  given  under  Code,  8848,  to  prosecute  an  action  in 
quo  warranto  is  conclusive  in  that  proceeding  against  an  attack 
based  on  the  ground  that  plaintiff's  interest  is  trivial. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes^ 

Judge. 

Tuesday,  January  21,  1896. 

Quo  warranto  to  test  the  right  of  the  defendant 
city  to  exercise  corporate  authority  over  certain  terri- 
tory added  to  said  city  by  legislative  enactment.  Prior 
to  1890  the  cori)orate  limits  of  the  city  of  Des  Moines 
embraced  eight  square  miles.  By  an  act  of  the 
Twenty-third  General  Assembly  approved  March  3, 
1890,  it  is  provided  "that  the  boundaries  of  all  cities  in 
this  state,  which  had  by  the  state  census  of  1885,  a 
population  of  thirty  thousand  or  more,  are  hereby 
extended  two  and  one-half  miles  in  each  direction  from 
the  present  boundaries  of  said  cities.  Such  extension 
being  so  made  as  to  leave  the  boundaries  hereby 
created  in  a  perfect  rectangle;  that  all  territory 
embraced  within  said  extended  boundaries,  whether 
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the  same  is  contained  in  cities,  incorporated  towns  or 
otherwise,  shall  be  and  become  a  part  of  the  city  and 
subject  to  its  jurisdiction  and  authority;  and  the  cor- 
porate character  of  any  annexed  territory  within  the 
extended  boundaries  herein  specified,  shall  cease  and 
determine/'  Other  sections  of  the  act  provide  for  the 
payment  of  the  indebtedness  of  the  cities  so  enlarged, 
and  of  the  indebtedness  of  the  cities  within  the 
annexed  territory;  for  the  exemption  from  taxation  of 
lands  used  in  good  faith  for  agricultural  and  horticult- 
ural puri)oses;  for  the  reorganization  of  the  wards  of 
said  cities,  and  for  elections  therein.  By  the  census 
of  1885,  only  the  city  of  Des  Moines  was  affected  by 
the  act,  and,  with  the  territory  thus  annexed,  it 
embraces  fifty-four  square  miles.  In  the  added  terri- 
tory were  only  one  city  and  seven  incorporated  townj:^. 
These  eight  corporations  embraced,  including  one  and 
one-half  square  miles  of  platted  land  not  incorporated, 
thirteen  square  miles,  which,  with  thirty-three  square 
miles  of  unplatted  and  unincorporated  land,  make  the 
added  territory  to  the  city  forty-six  square  miles.  The 
provisions  of  the  act  by  which  the  municipal  govern- 
ments other  than  that  of  the  city  of  Des  Moines  were 
to  become  extinct,  and  the  entire  territory  become  one 
corporation  or  municipality,  were  observed,  so  that  in 
April,  1890,  the  change  was  complete,  since  which 
time  the  city  of  Des  Moines  has  been  thus  constituted, 
and  has  exercised  throughout  said  territory  the  rights 
and  functions  of  a  city  government,  including  the  levy 
and  collection  of  taxes;  establishing,  opening,  vacat- 
ing, changing,  and  improving  streets;  the  making  of 
contracts;  and  the  creating  and  payment  of  debts.  In 
March,  1894,  the  state  of  Iowa,  on  the  relation  of  A. 
G.  West,  filed  in  the  district  court  of  Polk  county  itvs 
information,  in  the  nature  of  a  quo  ivarranto,  reciting 
the  provisions  of  the  act  of  the  Twenty-third  General 
Assembly;  the  fact  that  it  has  application  alone  to  the 
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city  of  Des  Moines;  that  the  act  is  unconstitutional 
and  void,  as  being  repugnant  to  the  constitution  of  the 
state,  in  that  it  is  a  local  or  special  law  amending  the 
charter  of  the  city  of  Dee  Moines;  that  it,  in  effect, 
creates  a  corporation  by  the  enactment  of  special  laws; 
and  that,  if  it  is  to  be  deemed  a  general  law,  it  has 
not  had,  and  cannot  have,  uniform  operation.  It  Is 
alleged  in  the  information  that,  because  of  the  invalid- 
ity of  the  act  by  which  the  city  limits  were  enlarged, 
the  acts  of  the  city,  as  to  the  added  territory,  are  with- 
out authority  of  law;  and  it  is  asked  that  they  be  so 
adjudged,  and  that  the  city  be  ousted  from  the  exer- 
cise of  such  authority.  To  the  information  there  was 
a  demurrer,  and  the  parties  stipulated  the  facta;  and 
the  case,  in  that  condition,  was  submitted  to  the  court, 
which  sustained  the  demurrer  as  to  some  parts,  and 
overruled  it  as  to  others.  By  the  rulinjf,  the  facts  as 
stated  in  the  information,  together  with  those  stipu- 
lated, were  held  insufficient  to  justify  a  decree  for 
plaintiff,  and  from  a  judgment  dismissin^r  the  petition 
the  plaintiff  appealed. — Affirmed. 

Oatch^  Connor  &  Weaver  for  appellant. 

J.  K.  Macomber,  A.  P.  Chamberlain^  and  Hugh 
Brennan  for  appellee. 

Granger,  J. — ^I.  It  is  first  said  that  the  relator, 
A.  G.  West,  has  not  sufficient  interest  to  authorize 
him  to  invoke  the  action  of  the  court  in  behalf  of  the 
state.  Mr.  West  is  not  a  citizen  of  I>es  Moines,  as 
enlarged;  but  he  is  the  owner  of  land  within  the  added 
territory,  but  not  in  any  of  the  corporations  as  they 
were  before  the  annexation.  The  assessed  valuation 
of  his  land  is  eighty  dollars,  and  it  is  estimated  that 


Digitized  by  VjOOQIC 


Jan.  1896J  State  op  Iowa  v.  City  of  Des  Moines.  52S 


he  pays  city  taxes  thereon  to  the  amount  of  one  dol- 
lar and  thirty-one  cents.      This  is  thougcht  to  be  too 
trifling  an  interest  to  permit  him  to  institute 

1  the  action.     The  law  provides-  that  when  the 
county  attorney,  on  demand,  refuses  or  neglects 

to  commence  such  an  action,  any  citizen  of  the  state 
having  an  interest  in  the  question  may  apply  to  the 
court  in  which  the  action  is  commenced,  or  to  the 
judge  thereof,  for  leave  to  do  so,  and  upon  obtaining 
such  leave  he  may  prosecute  the  action  to  final  judg- 
ment. Code,  section  3348.  This  provision  of  the  law 
was  complied  with,  and  leave  granted  by  the  district 
court.  This  action  is  conclusive  upon  us.  The  law 
does  not  define  what  the  interest  shall  be,  and,  con- 
ceding that  it  must  be  a  substantial  one,  it  was  a 
question  for  the  district  court.  It  was  a  question  to 
be  settled  before  the  suit  was  commenced.  The  lan- 
guage of  the  law  is  that  "upon  obtaining:  such  leave 
he  may  prosecute  the  action  to  final  judsrment."  Cer- 
tainly the  question  of  fact,  as  to  the  extent  of  the  inter- 
est, is  one  confided  to  the  court  to  which  application  is 
made. 

II.  The  constitutional  questions  as  to  the  valid- 
ity of  the  law  making  the  annexation  are  important. 
The  parties,  in  argument,  concede  that  the  learned 
judge  who  tried  the  case  below  held  the  law  to  be 
unconstitutional,  but  denied  the  relief  asked  on  the 
ground  of  laches  or  estoppel.  Appellee,  however,  in 
this  court,  insists  that  such  a  holding  was  erroneous, 
and  the  questions  are  for  consideration.  Logically, 
the  first  question  is  whether  or  not  the  act  is  general, 
or  local  and  special,  in  its  application.     It  will 

2  be  seen  that  the  act,  in  terms,  is  made  to  apply 
to  all  cities  which  had,  by  the  state  census  of 

1885,  a  population  of  thirty  thousand.  If  the  act  had 
specified  the  city  of  Des  Moines  as  the  one  whose 
boundaries  were  to  be  extended,  theri&  would  be  no 
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question  that  the  law  is  local  in  its  application.  The 
law,  as  enacted,  just  as  explicitly  confines  its  applica- 
tion to  the  city  of  Des  Moinee  as  if  the  city  had,  in 
words,  been  named,  for  it  was  the  only  city  in  the  state 
having  the  requisite  population.  Appellee  contends 
that  because  of  the  language  of  the  act,  by  which  it  is 
to  apply  to  "all  cities  in  this  state,  which  had,  by  the 
state  census  of  1885,  a  population  of  thirty  thousand 
or  more,''  it  is  a  law  of  general  application.  The  con- 
stitutional language  is,  after  stating  certain  excep- 
tions, "All  laws  shall  be  general  and  of  uniform  opera^ 
tion  throughout  the  state."  It  is  not  necessary  to  an 
observance  of  this  provision  that  the  law  should  oper- 
ate uniformly  on  all  the  people  of  the  state,  nor,  when 
the  legislation  i>ertain8  to  cities,  is  it  important  that  it 
should  operate  uniformly  on  all  cities  throughout  the 
state.  But  if  the  law  is  made  to  operate  upon  a  par- 
ticular condition  as  to  persons  or  property,  and  is  oper- 
ative whenever  and  wherever  the  same  conditions 
exist,  afllxing  the  same  consequences,  then  it  is  a  gen- 
eral law  in  its  operation,  even  though  it  only  operates 
on  one  of  the  conditions  or  classes  specified.  To  illus- 
trate, we  may  instance  the  laws  regulating  banking, 
insurance,  agricultural  societies,  and  the  like.  If  the 
law  is  so  framed  that  it  does  and  can  apply  to  but  one 
bank,  company,  or  society,  in  its  operation,  it  is  special 
legislation.  General  legislation  looks  not  alone  to  the 
present,  but  to  the  future;  and  a  law  which  at  a  given 
time  operates  as  to  only  one  bank,  company,  or  society, 
because  there  is  but  one  such,  but  is  so  framed  as  to 
operate  on  the  same  conditions,  when  and  where  they 
arise  in  the  state,  is  a  general  law,  and  of  uniform 
operation.  See  McAunich  v.  Railroad  Co.^  20  Iowa, 
338;  Express  Co.  v.  Ell y son,  28  Iowa,  370;  Von  Phul  v. 
Hammer,  29  Iowa,  222;  Haskel  v.  City  of  Burlington, 
SO  Iowa,  232.     This  rule  is  one  of  general  recognition. 
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As  applied  to  cities,  if  the  act  is  such  that  it  is  opera- 
tive, because  of  its  terms,  as  to  but  a  single  city,  it  is 
local  legislation.  Town  of  McGregor  v.  Baylies,  19 
Iowa,  43;  Owen  v.  City  of  Sioux  City,  91  Iowa,  190  (59 
N.  W.  Rep.  3).  Oonneel  for  the  defendant  city  cite  the 
above  cases,  with  many  others  announcing  the  same 
rule,  and  on  them  base  the  claim  that  the  act  under 
consideration  is  of  general  application,  even  though 
there  is  but  one  city  to  which  it  can  apply.  It  is  true 
that  in  many  of  the  cases  cited,  where  the  law  has 
been  held  of  general  application,  there  was  but  one 
city  of  the  class  intended  to  come  within  the  rule  of 
the  legislative  act;  but  it  is  not  true  that  in  any  of  the 
cases  a  law,  though  general  in  terms,  where  it  could 
in  no  event  become  operative  on  but  a  single  city,  has 
been  held  to  be  a  general  law.  Had  the  act  in  ques- 
tion been  made  applicable  to  all  cities  of  over  thirty 
thousand  inhabitants,  without  a  qualification  that, 
under  known  facts,  would  exclude  its  operation  as  to 
any  other  such  city,  the  case  would  be  different.  But 
because  a  law  thus  arbitrarily  extending  city  limits 
could  not  be  made  of  general  application,  because  of 
the  absence  of  conditions  to  justify  it,  it  was  made  to 
apply  only  to  cities  of  that  number  of  inhabitants 
at  a  particular  date  in  the  past,  when  there 
was  but  one  such  city  to  which  it  could  apply,  so 
as  to  avoid  the  possibility,  even,  of  any  other 
city  coming  within  its  provisions.  The  act  is  sin- 
gularly specific  in  this  respect,  not  even  permit- 
ting any  chances  as  to  what  might  be  the  actual 
population  of  other  cities  but  making  it  dependent  on 
the  census  return  of  1885,  known  at  the  time  the  act 
was  passed,  which  clearly  proves  that  only  the  city  of 
Des  Moines  was  intended  as  the  subject  of  such  legisla- 
tion. In  such  a  case,  even  though  the  language  of  the 
act  is  general,  it  is  si>ecial  legislation.  In  State  v. 
Hammer,  42  N.  J.  Law,  435,  the  court,  in  treating  this 
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subject  from  a  constitutional  standpoint,  said,  as  to 
the  effect  of  such  general  language,  where  but  two 
cities  of  the  state  could  be  affected  by  the  law:  "The 
i^eeult,  therefore,  is  that  the  act  was  intended  to  apply, 
and  that  it  does  and  must  ever  apply,  to  these  two 
cities  alone;  and  the  legal  effect  of  the  law,  as  now 
constituted,  is  the  same  as  though  it  had,  in  express 
terms,  declared  that  it  was  not  to  be  operative  through 
the  state  at  large,  but  in  the  cities  of  Elizabeth  and 
Newark  only."  The  law  was  held  to  be  local  in  its 
application,  and  unconstitutional.  The  conclusion  is, 
unmistakably,  that  the  act  in  question  is  local 
legislation. 

III.  With  the  question  settled  that  the  act  is 
local  legislation,  we  are  next  to  determine  whether  or 
not  it  ie  of  the  class  of  legislation  prohibited  by  the 
constitution.  The  question  has  received  extensive 
consideration  in  argument  by  counsel  on  both  sides. 
The  constitution  does  not  in  all  cases  prohibit  special 
or  local  legislation.  It  permits  it  in  some  cases. 
3  Section  30  of  article  3  of  the  constitution  reads 

as  follows:      "The  general  assembly  shall  not 
pass  local  or  special  laws  in  the  following  cases: 

*  *     *    For  the  incorporation  of  cities  and  towns: 

*  *  *  In  tall  cases  above  enumerated,  and  in  all 
other  cases  where  a  general  law  can  be  made  applica- 
ble, all  laws  shall  be  general,  and  of  uniform  operation 
throughout  the  state."  There  are  six  of  the  enumer- 
ated cases.  It  haj9  been  thought,  and  it  is  appellant's 
contention  here,  that  the  prohibition  of  the  section  as 
to  local  or  special  legislation  is  absolute  as  to  the 
"cases  above  enumerated,"  and  as  to  other  cases  the 
prohibition  is  conditional,  depending  upon  whether 
or  not  general  laws  can  be  made  applicable.  It  is 
now  urged  for  the  first  time,  so  far  as  we  know,  that 
there  is  no  positive  prohibition,  but  that,  as  to  both 
cases  or  classes  of  laws,  as  designated  in  the  section, 
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the  prohibition  is  conditional.  Appellee,  by  a  tranB- 
poeition  of  the  last  sentence,  and  a  grammatical  appli- 
cation of  the  rules  of  language  to  it,  grives  the  follow- 
ing as  expressive  of  its  meaning:  "In  all  the  cases 
above  enumerated  where  a  general  law  can  be  made 
applicable,  and  in  all  other  cases  where  a  general  law 
can  be  made  applicable,  all  laws  shall  be  general  and 
of  a  uniform  operation  throughout  the  state."  This 
means,  stripped  of  its  verbiage,  that  all  laws  shall  be 
general  and  of  uniform  operation  throughout  the  state, 
where  such  a  law  can  be  made  applicable.  This  ren- 
ders meaningless  more  than  half  the  words  employed 
in  the  section,  and  nearly  half  of  those  in  the  sentence 
we  are  construing.  If  the  sentence  could  be  made 
clearer  by  a  transposition,  ours  would  be  this:  "In  all 
the  cases  above  enumerated,  all  laws  shall  be  general 
and  of  uniform  operation  throughout  the  state,  and  in 
all  other  cases  where  a  general  law  can  be  made 
applicable."  By  this  we  preserve  and  give  a  meaning 
to  all  the  language  employed,  and  observe  the  legal 
requirements  as  to  construction.  The  other  is  a  mani- 
fest disregard  of  the  rule.  To  us  the  section  is  not 
open  to  serious  question  in  the  respect  suggested.  The 
prohibition  as  to  local  and  special  legislation  is  abso- 
lute, as  to  the  enumerated  cases.  While  this  precise 
question  has  not  been  considered,  this  section  has 
been  so  applied  in  a  number  of  cases.  Ex  parte  Fritz ^ 
9  Iowa,  30;  Von  Phul  v.  Hammer,  29  Iowa,  222;  Town 
of  McGregor  v.  Baylies,  19  Iowa,  43;  Ilaiskel  v.  City  of 
Burlington,  30  Iowa,  232;  State  r.  King,  37  Iowa,  462; 
Bichman  v.  Supervisors,  77  Iowa,  513  (42  N.  W.  Rep. 
422).  If  the  act  in  question  is  local  or  special  legisla- 
tion, and  is  prohibited  by  the  section  of  the  constitu- 
tion considered,  it  is  not  contended  that  the  fact  that 
it  is  an  act  merely  extending  the  boundaries  of  the  city 
will  give  it  validity.  That  the  constitutional  prohibi- 
tion extends  to  acts  amending  charters  and  acts  creat- 
VoL.  96  la-U 
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ing  such  corporations,  see  Ex  parte  Pritz^  sup7'a; 
Town  of  McGregor  v.  Baylies ^  supra;  and  Von  Phul  v. 
Hammer,  supra.  Our  conclusion  is  that  the  act  pro- 
viding for  the  annexation  is  against  the  express  pro- 
visions of  the  constitution  prohibiting  the  passing  of 
local  or  special  laws  for  the  incorporation  of  cities,  and 
is  therefore  void. 

IV.  It  is  next  to  be  determined  whether  or  not, 
with  the  law  giving  rise  to  the  annexation  absolutely 
void,  the  legality  of  the  present  city  organization  can 
be  sustained  under  the  rule  of  estoppel  or  laches.  On 
this  branch  of  the  case  a  large  number  of  authorities 
have  been  cited,  and  the  newness  of  the  question,  as 

well  as  the  great  interests  involved,  makes  it 
4  one  of  great  importance.     The  foundation  for 

the  application  of  the  doctrine  of  estoppel  is  the 
consequence  to  result  from  a  judgment  denying  to  the 
city  of  Des  Moines  municipal  authority  over  the  terri- 
tory annexed,  after  the  lapse  of  four  years,  during 
which  time  such  authority  has  been  exercised,  and  the 
changed  conditions  involving  extensive  public  and  pri- 
vate interests.  It  will  be  remembered  that  the  act  of 
annexation  resulted  in  the  abandonment  of  eight 
municipal  governments,  which  before  the  annex- 
ation were  independent,  and  bringing  them  under  the 
single  government  of  the  city  of  Des  Moines.  This 
involved  a  vacation  of  all  oflBces  in  the  city  and  towns 
annexed,  and  the  delivery  of  all  public  records  and 
property  to  the  oflBcers  chosen  for  the  city  so  enlarged. 
For  four  years  taxes  have  been  levied,  collected,  and 
expended  under  the  new  conditions;  public  improve- 
ments have  been  made,  including  some  miles  of  street 
curbing,  paving,  and  sewerage,  for  which  certificates 
and  warrants  have  been  issued,  and  contracts  are  now 
outstanding  for  such  improvements.  In  brief,  with 
the  statement  that  for  the  four  years  the  entire 
machinery^  of  city  government  has  been  in  operation, 
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the  situation  may  be  better  imagined  than  expressed. 
It  is  hardly  possible  to  contemplate  the  situation  to 
result  from  a  judgment  dissolving  the  present  city 
organization,  and  leaving  the  territory  formerly 
embraced  within  corporate  lines  as  it  would  be  left 
Of  all  the  cases  to  which  we  are  cited,  involving  the 
validity  of  municipal  organizations,  where  the  conse- 
quences to  result  from  a  judgment  of  avoidance  are 
considered,  not  one  presents  a  case  of  such  uncei> 
tainty,  nor  where  there  are  the  same  grounds  for  seri- 
ous apprehension,  because  of  difficulties  in  adjusting 
rights  in  this  case. 

There  are  many  cases  where  the  doctrine  of  laches 
has  been  applied  to  sustain  a  municipal  government 
where  the  organization,  as  attempted,  was  illegal. 
Much  importance  is  attached  by  appellant  to  the  fact 
that  in  this  case  the  act  serving  as  a  basis  for  the 
annexation  is  absolutely  void,  and  a  distinction  is 
drawn  between  proceedings  where  they  are  irregular, 
merely,  and  where  they  are  void.  The  case  of  Slalc  r. 
LeathermaUy  38  Ark.  81,  is  perhaps  as  directly  in  point 
on  the  particular  question  as  any  we  have  noticed.  It 
involved  a  consideration  of  the  legality  of  the  estab- 
lishment of  Arkansas  CSty,  in  that  state.  In  Arkansas 
such  corporations  are  established  on  the  order  of  court, 
and  it  was  found  that  the  court  making  the  order  had 
no  jurisdiction  to  make  it,  and  as  to  that  branch  of  the 
case  the  court  said,  "There  was  no  jurisdiction,  and  the 
order  was  void.^^  The  court  then  proceeded  to  the  con- 
sideration of  the  question  we  are  now  considering,  and, 
after  detailing  some  of  the  consequences  to  result  from 
a  judgment  avoiding  the  corporation,  it  is  said  in  the 
opinion,  speaking  of  that  city,  with  others,  probably 
organized  under  similar  orders,  "To  declare  them  all 
null,  after  long  acquiescence  on  the  part  of  the  state, 
would  open  a  very  Pandora^s  box  of  litigation,  and 
produce  incalculable  hardship  and  confusion.^'    la  the 
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same  connection  the  court  further  said,  "This  impels 
us  to  the  broader  fields  of  inquiry,  whether  this  court, 
in  view  of  justice,  equity  and  the  security  of  titles,  can 
find,  in  recognized  principles  of  law,  sufllcient  warrant 
for  refusing  its  aid  in  opening  the  floodf^ates  of  unmiti- 
gable  evil."  The  question  was,  in  that  case,  presented 
on  a  demurrer  to  the  answer,  the  action  being  by  infor- 
mation in  the  nature  of  quo  ivarranto,  as  in  this  case. 
It  may  also  be  said  that  the  information  was  presented 
by  the  attorney  general  in  behalf  of  the  public,  and  not 
on  the  relation  of  a  private  prosecutor,  as  in  this  case. 
The  opinion  is  concluded  in  these  words:  "The  case 
made  by  the  answer  shows  an  acquiescence  for  nearly 
nine  years,  and  in  recognition  by  the  governor,  county 
collector,  and  the  whole  of  a  population  now  over  one 
thousand.  If  the  answer  be  true,  the  corporation  of 
Arkansas  City  should  not  now  be  held  null  and  void." 
Barring  that  of  time,  the  same  facts  are  true  in  this 
case;  the  time  here  being,  before  the  commencement 
of  the  suit,  a  little  more  than  four  years.  In  connec- 
tion with  the  thought  as  to  delay  on  the  part  of  the 
public,  it  may  be  well  to  say  that  our  law  expressly 
authorizes  such  actions  to  be  commenced  by  the  county 
attorney,  in  the  name  of  the  state,  and  makes  it  liis 
duty  to  do  so  when  directed  by  the  governor,  the  gen- 
eral assembly,  or  a  court  of  record.  The  general 
assembly  has  twice  convened  since  the  annexation,  in 
the  city  afilected  by  the  act,  the  seat  of  government 
being  within  its  limits;  and  the  validity  of  the  corpora- 
tion has  never  been,  by  it,  nor  by  any  public  oflScer, 
questioned.  These  suggestions  bear  on  the  fact  of  a 
public  recognition  of  the  present  corporation.  The 
Arkansas  case  cites,  and  we  refer  to,  Jameson  v, 
Peophy  16  111.  257.  That  case,  also,  was  quo  warranto, 
in  behalf  of  the  state,  to  oust  the  officers  of  the  town 
of  Oquaka,  because  of  illegality  in  the  organization  of 
the  town.    The  claimed  illegality  was  an  irregularity 
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in  the  manner  of  voting  on  the  qneetion  of  incorporat- 
ing. The  validity  of  certain  bonds  issued  by  the  town 
depended  on  the  existence  of  the  corporation.  The 
question  was  presented  by  a  demurrer  to  defendant's 
pleas,  corresponding  to  our  answer,  in  which  it  was 
made  to  appear  that  for  more  than  four  years  the  cor- 
poration had  been  recognized  by  the  legislature  in  its 
acts;  had  exercised  the  powers  and  franchises  con- 
ferred on  such  corporations  by  law;  had  levied  and  col- 
lected taxes,  made  contracts,  and  incurred  liabilities, 
and  passed  and  enforced  ordinances.  The  supreme 
court  declined  to  consider  the  matter  of  irregularity  in 
voting  and  sustained  the  corporation  alone  on  the 
grounds  of  the  averments  of  the  answer  or  pleas;  and, 
while  it  attached  much  importance  to  the  subsequent 
acts  of  the  legislature  in  recognition  of  the  corpora- 
tion, it  added,  after  detailing  some  consequences  to 
result:  "Municipal  corporations  are  created  for  the 
public  good, — are  demanded  by  the  wants  of  the  com- 
munity; and  the  law,  after  long-continued  use  of  cor^ 
porate  powers,  and  the  public  acquiescence,  will 
indulge  in  presumptions  in  favor  of  their  legal  exist- 
ence. *  *  *  It  would  seem  incompatible  with 
good  faith,  and  against  public  policy,  although  irregu- 
larities may  have  intervened  in  the  organization  of 
the  town,  now  to  hold  that  it  was  not  a  body  corporate. 
We  do  not  think  the  law  requires  us  to  do  so."  We 
realize  the  dissimilarity  of  the  case,  in  some  respects, 
from  the  one  under  consideration;  but  at  the  same 
time,  in  its  reasoning  and  conclusions,  it  sustains  the 
principle  that  laches  may  overcome  legal  defects  in 
such  organizations.  People  v.  Mcajnard,  15  Mich.  463, 
is  quo  warranto,  and  the  case  involved  the  validity  of 
a  county  organization  which  was  held  void,  as  we 
understand,  by  a  majority  of  the  court,  on  constitu- 
tional grounds.  The  court  in  that  case  says:  "Inas- 
much as  the  arrangement  there  indicated  had  been 
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acted  upon  for  ten  years  before  the  recent  legislation, 
and  had  been  recognized  as  valid  by  all  parties  inter- 
ested, it  cannot  now  be  disturbed.  Even  in  private 
associations,  the  acts  of  parties  interested  may  often 
estop  them  from  relying  on  legal  objections  which 
might  have  availed  them  if  not  waived.  But  in  public 
affairs,  where  the  people  have  organized  themselves, 
under  color  of  law,  into  ordinary  municipal  bodies,  and 
gone  on,  year  after  year, raising  taxes,  making  improve- 
ments, and  exercising  their  usual  franchisee,  their 
rights  are  properly  regarded  as  depending^  quite  as 
much  on  the  acquiescence  as  on  the  re^arity  of  their 
origin,  and  no  tx^  post  facto  inquiry  can  be  permitted 
to  undo  their  corporate  existence.  Whatever  may  be 
the  rights  of  individuals  before  euch  acquiescence,  the 
corporate  standing  of  the  community  can  be  no  longer 
open  to  question."  The  case  cites  Eumseij  v.  People, 
19  N.  Y.  41,  and  Lanniucj  v.  Ccopenter,  20  N.  Y.  447. 
Mr.  Cooley,  in  his  work  on  Constitutional  Limitations 
(page  312,  4th  Ed.),  says:  "In  proceediniajs  where  the 
question  of  whether  a  corporation  exists  or  not  arises 
collaterally,  the  courts  will  not  permit  its  corporate 
character  to  be  questioned,  if  it  appears  to  be  acting 
under  color  of  law,  and  recognized  by  the  state  as 
such.  ♦  ♦  ♦  And  the  rule,  we  apprehend,  would 
be  no  different  if  the  constitution  itself  prescribed  the 
manner  of  incorporation.  Even  in  such  a  case,  proof 
that  the  corporation  was  acting  as  such,  under  legisla- 
tive action,  would  be  sufficient  evidence  of  right,  except 
as  against  the  state,  and  private  parties  could  not  enter 
any  question  of  regularity.  And  the  state  itself  may 
justly  be  precluded,  on  principles  of  estoppel,  from 
raising  any  such  objection,  where  there  has  been  long 
acquiescence  and  recognition."  This,  it  is  true,  is  a 
direct  proceeding  by  the  state.  And,  while  the  lan- 
guage used  is  applied  in  part  to  collateral  proceedings, 
it  seems  also  to  include  actions  by  the  state  directly. 


Digitized  by  VjOOQIC 


Jan.  1896]   State  of  Iowa  v.  Citx  of  Des  Moines.  535 

The  learned  writer  sustains  this  text  by  a  reference  to 
People  V.  Maynard,  Rumsey  v.  PeopUy  and  Lanning  v. 
Carpenter^  supra.  It  will  be  seen  that  importance  is 
given  to  the  fact  that  the  defective  organization  takes 
place  under  color  of  law.  Nothing  less  can  be  said  of 
the  ani>exation  in  this  case  than  that  it  was  made 
under  color  of  law.  "Color  of  law/^  does  not  mean 
actual  law.  "Color/'  as  a  modifier,  in  legal  parlance, 
means  "appearance  as  distinguished  from  reality." 
Color  of  law  means  "mere  semblance  of  legal  right." 
Kin.  Law  Ettct,  &  Gloes.  In  some  of  the  cases 
the  defects  as  to  organization  have  bten  spoken  of 
as  irregularities,  because  of  which  appellant  thinks 
the  cases  not  applicable,  because  this  is  a  void  pro- 
ceeding. The  term  "irregularity"  is  oftener  applied 
to  forms  or  rules  of  procedure  in  practice  than  to 
a  nonobservance  of  the  law  in  other  ways,  but 
it  has  application  to  both.  It  is  defined  as  a  "vio- 
lation or  nonobservance  of  established  rules  and  prac- 
tices." The  annexation  in  question  was  a  legal  right 
under  the  law,  independent  of  the  act  held  void.  It 
was  not  a  void  thing,  as  if  prohibited  by  law.  The 
most  that  can  be  said  is  that  the  proceeding  for  annex- 
ation was  not  the  one  prescribed,  but  it  was  a  violation 
or  nonobservance  of  that  rule  or  law.  It  seems  to  us 
that  the  proceeding  is  no  less  an  irregularity  than  in 
the  cases  cited. 

Importance  is  attached  to  the  fact  that  the  statute 
fixes  the  time  in  which  a  suit  may  be  brought  in  such  a 
caae  at  five  years.      Notwithstanding   the   analogy 

between  the  law  by  which  a  right  of  action  is 
6  limited,  and  that  of  an  estoppel,  where  time  is 

an  ingredient,  it  has  never  been  held  that  the 
time  in  the  two  cases  is  the  same.  The  former  goes  to 
the  right  to  maintain  or  prosecute  the  action,  and  the 
latter  to  a  right  of  recovery.  The  one  is  determined 
by  arbitrary  date,  without  a  reference  to  consequences. 
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while  the  other  is  applied  only  to  deny  relief  when, 
becanse  of  neglect  or  wrong,  a  party  has  forfeited  a 
right  he  might  otherwise  possess.  The  application  of 
the  rule  of  estoppel  cannot  be  made  to  depend  on  a 
particular  date.  In  one  case  a  time  much  shorter  than 
the  period  of  limitation  would  be  sufficient  to  invoke 
the  rule,  while  in  another  it  will  be  much  longer.  It 
is  not  to  be  denied  but  that  there  are  very  many  cases 
where  legislative  acts  have  been  adjudged  unconstitu- 
tional, and  hence  void,  where  rights  and  interests 
acquired  under  and  because  of  them  have  been 
defeated;  and  this  is  true  where,  between  the  enact- 
ment and  the  judgment,  long  time  has  intervened.  In 
TJ.  S.  V.  Beebe,  127  U.  S.  338  (8  Sup.  Ct.  Rep.  1083),  the 
action  was  to  set  aside  a  patent  for  land  obtained  by 
fraud,  and  in  the  opinion  it  is  said.  "The  principle 
that  the  United  States  are  not  bound  by  any  statute 
of  limitations,  or  barred  by  any  laches  of  their  officers, 
however  gross,  in  a  suit  brought  by  them,  as  a  sover- 
eign government,  to  enforce  a  public  right  or  to  assert 
a  public  interest,  is  established  beyond  all  controversy 
or  doubt."  Appellant  cites  the  case,  and  also  U.  S.  v. 
Insley,  130  U.  S.  263  (9  Sup.  Ct  Rep.  485),  to  the  same 
effect.  It  is  then  said  that  in  this  case  the  state  is 
seeking  to  assert  a  public  interest,  in  that  it  is  aimed 
at  a  "usurpation  by  a  municipal  corporation  of  powers 
not  conferred  by  a  valid  law."  If  that  is  the  purpose 
of  the  suit  it  will  be  realized;  for  we  hold,  in  as  explicit 
terms  as  we  can  command,  that  the  act  is  inoperative 
to  confer  upon  the  defendant  corporation  any  power  or 
rights  whatever.  Had  the  act  never  been  passed,  and 
the  same  method  for  annexation  been  adopted,  with 
the  same  conditions  as  to  recognition,  acquiescence, 
delays,  and  public  and  private  interests  involved,  the 
same  conclusion  would  result;  and  hence  the  act  is 
without  the  least  significance,  nor  have  we  given  it  a 
shadow  of  bearing,  except  in  so  far  as  it  may  have 
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served  as  a  color  of  law  inducing  the  proceeding  for 
annexation.  But,  aside  from  this,  the  record  in  no 
way  indicates  a  public  interest  to  be  subserved  by  a 
judgment  avoiding  the  present  corporate  existence. 
Not  one  of  the  sixty  thousand  or  more  Inhabitants  of 
the  city  as  now  constituted  mates  a  complaint,  nor 
does  it  appear  but  that  all  are  entirely  satisfied  with 
the  change  that  has  been  made.  The  relator,  but  for 
whom  the  cause  would  not  be  in  court,  is  not  a  resi- 
dent of  the  city;  but  he  is  the  owner  of  land  of  the 
assessed  valuation  of  eighty  dollars,  giving  him  the 
legal  right  to  institute  the  proceeding.  He  in  no  way 
claims  that  he  is  injured  by  the  change,  or  is  likely  to 
be.  The  judgment  of  ouster  against  the  city  is  claimed 
as  a  naked  legal  right  Had  it  been  exercised  with 
promptness,  after  the  power  was  assumed  by  the  city, 
we  do  not  see  why  he  should  not  have  had  his  judg- 
ment. A  thought  is  suggested  that  the  delay 
6  was  to  permit  the  authorities  to  act.     With  the 

rapid  changes  made  after  the  passage  of  the  act 
(the  new  government  being  in  operation  in  April,  1890), 
the  tendency,  as  to  results,  was  manifest;  and  it  was 
apparent  that  to  avoid  great  and  important  changes, 
involving  many  and  large  interests,  action  should  be 
taken  at  once.  Much  less  time  than  was  taken  was 
suflBcient  to  apprise  the  relator  that  others  did  not 
intend  to  act.  The  way  of  inquiry  was  open  to  him  to 
know  the  facts,  if  he  desired  to  know  them,  and,  in 
view  of  the  situation,  promptness  was  demanded. 

Appellant  makes  a  comparison  of  the  cases  as  to 
the  time  intervening  between  the  adoption  of  the  law 
and  judgment,  where  laches  were  claimed  as  an 
estoppel.  One  case  that  we  have  cited  is  the  same  as 
this  one,  while  in  the  others  the  time  is  longer.  The 
time  that  will  justify  an  estoppel,  as  we  have  said, 
varies  with  the  cases ;  depending  on  what  are  the  facts, 
and  what  is  to  be  apprehended.      Greater  prejudice 
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may  result  from  a  delay  of  one  year  in  some  cases  than 
from  ten  or  twenty  years  in  others.  In  our  examina- 
tion we  have  not  found  a  case  in  which,  with  many 
more  years  of  delay,  the  consequences  to  be  appre- 
hended from  a  judgment  of  oueter  were  as  great  as  in 
this  case. 

We  are  not  unmindful  of  the  fact  that  the  act  in 
question  attempts  to  extend  the  limits  of  the  city  by 
its  own  operation,  instead  of  permitting:  it  to  be  done, 
but  we  do  not  see  that  such  fact  should  change  the 
conclusion.  The  conditions  out  of  which  arise  the 
necessity  for  the  rule  we  apply  are  not  the  results  of 
the  enactment  alone,  but  of  the  things  done  by  the  peo- 
ple relying  upon  it.  By  the  act  it  is  said  that  the 
limits  of  such  cities  "are  hereby  extended,"  and  that, 
as  to  corporations  in  the  outlying  territory,  it  provides 
in  terms  that  they  shall  "cease  and  determine."  The 
people,  in  making  the  change,  acted  upon  what  pur- 
ported to  be  fixed  conditions;  and  these  facts 
strengthen  the  equitable  claim  of  the  city  that  it 
should  not  be  disturbed,  at  the  instance  of  the  state 
simply  asserting  the  invalidity  of  its  authority. 

Finally,  it  may  be  said  that,  aside  from  the  neces- 
sity of  maintaining  the  integrity  of  the  constitution 
against  infractions  from  legislative  action,  there  is  not 
a  reason  suggested  for,  or  a  benefit  anticipated  from, 
the  judgment  sought  in  this  proceeding.  Such  a  judg- 
ment would  disrupt  the  present  peaceful  and  satisfac- 
tory arrangement  of  all  the  people  of  the  city,  as  to  ite 
oorporate  existence,  without  a  benefit,  so  far  as  we 
know,  to  any  person.  The  law  does  not  demand  such 
a  sacrifice  for  merely  technical  reasons.  In  fact,  the 
constitutional  vindication  is  complete  with  the  decla- 
ration that  the  act  is  absolutely  void.  The  judgment 
of  the  district  court  is  affirmed. 
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A.  H.  PoETBR  V.  Curtis,  Morris  &  Diver,  Appellants,         liS  m\ 

Pturtnerslilp.  A  contract  which  UDdertakes  to  pay  a  sum  stated  and 
a  share  in  net  profits  for  services  to  be  rendered  is  a  contract  of 
employmaat  and  not  of  partnership. 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casby^ 

Judge. 

Tuesday,  January  21, 1896. 

Action  upon  a  written  contract  to  recover  for 
services  as  engineer  and  draftsman,  and  for  money 
paid  out  and  expended  for  defendants'  benefit.  There 
was  a  trial  before  the  court,  without  a  jury,  and  a 
judgment  for  the  plaintiflf.  The  defendant  Diver 
appeals. — Affirmed. 

Gibson  Browne  for  appellants. 

D.  F.  Miller  and  A.  N.  Porter  for  appellee. 

Rothrock,  C.  J. — The  written  contract  upon  which 
the  action  is  founded  is  as  follows:  "Memorandum  of 
agreement  made  and  entered  into  this  4th  day  of  April, 
1884,  by  and  between  Curtis,  MorrLs  &  Diver,  of  the 
first  part,  and  A.  H.  Porter,  of  Cleveland,  Ohio,  of  the 
second  part,  witnesseth:  For  and  in  consideration  of 
a  salary  of  twelve  hundred  dollars  ($1,200)  per  annum, 
paid  by  the  party  of  the  first  part  to  the  party  of  the 
second  part,  and  a  further  consideration  of  one-sixth 
(1-6)  in  the  net  profit  of  the  business  of  the  said  firm  of 
Curtis,  Morris  &  Diver  for  one  year  from  this  date,  the 
said  A.  H.  Porter  hereby  covenants  and  agrees  to 
devote  his  time  and  attention  to  their  business  as 
engineer  and  draftsman,  and  attend  the  letting  when 
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it  may  become  necessary.  This  contract  is  to  remain 
in  force  for  the  period  of  one  year  from  this  date,  as 
above  written.  Witness  our  hands.  Curtis,  Morris  & 
Diver.  A.  H.  Porter."  The  defendant  Diver  answered 
the  petition  by  the  claim  that  the  above  contract  was 
the  creation  of  a  partnership  between  the  plaintiff 
and  the  partnership  of  Curtis,  Morris  &  Diver;  and 
that  Porter,  being  a  partner,  was  not  only  entitled  to 
a  share  of  the  profits,  but  that  he  was  liable  for  losses, 
and,  during  the  time  of  Porter's  service  in  the  firm, 
there  was  no  profit,  but  a  large  loss;  and  that,  there- 
fore, there  is  nothing  due  to  the  plaintiff  for  his  serv- 
ices and  expenses;  and  he  demands  that  the  contract 
be  reformed  so  as  to  express  the  actual  undertaking  of 
the  plaintiff.  As  a  reformation  of  the  contract  was 
prayed,  the  cause  was  tried  as  in  equity,  and  it  is  here 
for  trial  anew. 

It  is  very  plain  that  the  contract,  as  expressed  in 
the  writing,  is  not  a  contract  of  partnership.  It  is  a 
hiring  at  a  stated  salary  of  twelve  hundred  dollars  a 
year,  and  a  share  of  the  profits.  Porter  undertook  to 
devote  his  time  to  the  business  of  the  defendants  as  an 
engineer  and  draftsman,  and  attend  the  letting  when 
it  became  necessary.  It  is  well  settled  in  this  state 
that  a  mere  participation  in  the  profits  of  a  business 
does  not  constitute  a  partnership  as  between  the  par- 
ties. There  must  be  a  sharing  of  the  losses.  Frice  v. 
Alexander,  2  G.  Green,  431;  Williams  v.  Soutter^  7 
Iowa,  445;  Munson  v.  Sears,  12  Iowa,  178;  Holhrook  v. 
Oberne,  56  Iowa,  324  (9  N.  W.  Rep.  291);  Winter  v. 
Pipher,  96  Iowa,  17  (64  N.  W.  Rep.  663).  The  last-named 
case  is  absolutely  decisive  of  the  question  when  applied 
to  the  contract  in  the  case  at  bar. 

The  remaining  question  to  be  determined  is 
whether,  by  a  preponderance  of  the  evidence,  it  is 
made  to  appear  that  there  was  a  mistake  in  the  writ- 
ing, and  that,  by  such  mistake,  the  instrument  does 
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not  express  the  contract  actually  entered  into  by  the 
parties.  We  will  not  set  out  the  testimony  of  the 
witnesses.  Some  stress  is  laid  upon  the  fact  that  there 
was  a  memorandum  at  the  bottom  of  the  contract 
below  the  signatures  which  was  intended  to  express 
the  amount  of  the  salaries  of  the  several  parties  to  the 
contract,  and  the  amount  to  be  paid  to  a  clerk,  and 
traveling  expenses.  We  think  this  memorandum  is  of 
no  significance  in  construing  the  contract  Its  pur- 
pose was  to  show  what  should  be  deducted  from  the 
gross  receipts,  that  it  might  thereby  be  determined 
what  sum  the  plaintiff  would  be  entitled  to  receive 
from  the  profits  of  the  business.  We  are  well  satisfied 
that  there  was  no  ground  for  reforminsr  the  contract 
as  prayed  for  in  the  answer.  The  evidence  falls  far 
short  of  making  a  case  for  reformation. 

This  disposition  of  the  case  renders  it  unnecessary 
to  determine  other  questions  discussed  by  counsel. 
The  judgment  of  the  district  court  is  affirmed. 


96    541 


John  L.  Blaokman  v.  George  F.  Wright,  et  al.,  Appel-  _  _ 

lees,  Daniel  Dull  and  Nellie  M.  Dull,  liwjwl 

Appellants.  n32    sflj 

Jnrisdlction  in  Rem.  D.  procured  a  decree  in  New  York  setting  aside 
8  a  deed  to  Iowa  land  made  by  him  to  B.  When  this  action  was 
brought  both  D.  and  B.  had  parted  with  their  titles.  None  of  their 
grantees  lived  or  were  served  in  New  York,  and  none  appeared 
to  the  action,  although  B.,  the  grantor  of  some  of  them,  did  appear. 
The  judgment  did  not  purport  to  act  upon  the  land  although  it 
ordered  B.  who  appeared  to  make  deed  to  D.  and  enjoined  said 
grantees  from  prosecuting  an  action  in  Iowa  affecting  said  land 
or  conveying  or  incumbering  same.  Held^  the  New  York  decree 
is  void  as  to  said  grantees,  for  want  of  jurisdiction. 

Ite8€igsi«n»    A  grantee  cannot  rescind  a  conveyance  for  land  where 

4    he  has  slept  upon  his  rights  for  three  years  after  discovering  the 

fraud,  and  has  bad  transactions  with  the  grantor  which  were 

incooffisteDt  with  an  intention  to  rescind,  or  whioh  at  least  show 
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that  he  was  speoalatin^  as  to  whether  he  could  realize  more  from 
certain  deals  with  the  grantor  than  from  the  rescission. 

IlTidence:  fraud.   The  falsity  of  representations  that  one  owned  land 
2    and  was  a  man  of  means,  cannot  be  inferred  from  the  mere  fact 
that  shortly  after  the  transaction  in  the  course  in  which  they 
wore  made,  he  often  borrowed  money. 

Samb:  attobnet  and  client.  Defendant's  contention  that  plaint- 
iff represented  that  he  owned  a  greater  per  cent,  of  a  title  than 
1  he  did  in  fact  have,  is  not  proven  where  plaintiff  denies  and  the 
only  other  evidence  for  defendant  is  that  of  plaintiff's  attorney 
who  acquired  his  information  from  his  client  or  papers  placed  in 
his  possession  by  his  client. 

Deemer,  J.,  took  no  part. 

Appeal  from  Pottawattamie  District  Court. — ^How.  H.  EL 
Deemeb,  Judge. 

Tuesday,  January  21, 1896. 

Flickinger  Bros,  for  appellants. 

Winfield  S.  Strawn  for  appellees. 

Kinne,  J. — I.  The  pleadings  in  this  caae  are  elab- 
orate, and  the  facts  are  many,  and  somewhat  compli- 
cated. A  thorough  understanding  of  the  case,  and  of 
the  grounds  upon  which  our  conclusions  rest,  demands 
a  quite  full  statement  touching  the  matters  in  contro- 
vCTsy.  In  1887  plaintiff,  a  resident  of  the  state  of 
Nebraska,  became  acquainted  with  some  of  the  heirs 
of  one  John  Hopper,  who  died  in  the  state  of  New  York 
in  1706.  These  Hopper  heirs  (some  two  hundred  in 
number)  claimed  an  interest  in  certain  land  fronting  on 
Broadway,  in  the  city  of  New  York.  This  claim  seems  to 
have  been  based  upon  the  fact  that  in  1703  the  Bloom- 
ingdale  road,  in  said  city,  had  been  laid  out  upon  land 
belonging  to  said  Hopper,  which  road  was  in  1847  so 
widened  and  straightened  as  to  leave  a  strip  of  ground 
lying  between  the  lots  fronting  upon  the  old  road  and 
the  east  line  of  the  new  road  (called  "Broadway"), 
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which,  in  accordance  with  an  act  of  the  legislature  of 
New  York,  reverted  to  the  owners  of  the  abutting  lots. 
Plaintitf  undertook,  for  a  half  interest  therein,  to 
recover  this  property  for  some  of  the  Hopper  heirs.  In 
1888  plaintiff  interested  E.  E.  DuflBie,  an  attorney  resid- 
ing in  Omaha,  Neb.,  in  his  venture,  and  Duffle  went  to 
New  York  City,  and  spent  some  time  in  investigating 
the  records,  titles,  etc.  For  his  services  in  this  behalf. 
Duffle  afterwards  demanded  over  five  thousand  dol- 
lars. Thereafter  plaintiff  made  an  arrangement  with 
Charles  Haldane,  then  of  Council  Bluffs,  Iowa,  and  a 
member  of  the  firm  of  Wright,  Baldwin  &  Haldane, 
whereby  Haldane  was  to  share  equally  with  plaintiff 
in  the  enterprise,  and  was  to,  and  did,  go  to  New  York 
City  to  investigate  the  matter,  to  procure  deeds  from 
the  Hopper  heirs,  and  to  prosecute  suits  in  furtherance 
of  their  joint  venture.  Haldane,  for  some  time  after 
his  removal  to  New  York  City,  continued  his  firm  rela- 
tions with  Wright  and  Baldwin,  who  were  also  inter- 
ested in  the  contract  with  plaintiff.  Plaintiff  and 
Haldane,  in  the  course  of  their  investigations,  found 
that  Daniel  Dull,  a  defendant  herein,  was  in  possession 
of  a  portion  of  the  strip  of  land  on  Broadway  hereto- 
fore mentioned,  which  plaintiff  claimed  was  the  prop- 
erty of  these  Hopper  heirs.  Dull  was  a  tenant  of  one 
Lyon,  who  held  title  to  the  land.  Twenty-four  feet  of 
the  Broadway  front  of  his  premises  were  embraced  in 
this  disputed  tract.  Dull  had  erected  a  building  upon 
this  land,  and  by  the  terms  of  his  lease  his  landlord 
had  an  option,  at  a  certain  time,  to  take  the  building 
and  pay  Dull  twenty-two  thousand  dollars  for  it.  The 
lease  required  Dull  to  erect  a  building  to  cost  not  less 
than  twf^nty-five  thousand  dollars,  but  in  fact  the 
building  had  cost  forty-five  thousand  dollars.  In  1889 
plaintiff  and  Haldane  met  Dull,  and  proposed  to  sell 
him  the  strip  of  ground  belonging  to  the  Hopper  heirs. 
Dull  informed  them  that  he  was  only  a  tenant     Dull 
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knew  Wright  The  time  when  Lyon,  the  landlord, 
might  exercise  his  option,  was  near  at  hand,  and  Dull 
was  anxious  to  unload  the  building  on  to  his  landlord 
for  thirty-five  thousand  dollars.  He  apparently  saw 
in  the  proposition  of  Haldane  and  plaintiff  the  oppor- 
tunity to  further  his  designs  in  that  direction,  and 
entered  into  negotiations  with  them  for  the  purchase 
of  the  interest  which  they  represented  in  this  disputed 
strip  of  ground  which  he  was  occupying.  His  object, 
no  doubt,  was  to  acquire  the  control  of  the  Hopper 
title,  and  thus  force  his  landlord  to  his  terms.  The 
result  of  the  negotiation  was  that  on  June  28,  1889, 
Dull  conveyed  to  plaintiff,  by  warranty  deed,  five  hun- 
dred and  fifty-one  acres  of  land  in  Pottawattamie 
county,  Iowa,  and  was  to  remove  therefrom  a  mort- 
gage for  ten  thousand  dollars  which  covered  the  tract 
of  land  conveyed  and  other  lands.  He  never  did 
remove  this  incumbrance.  As  a  part  of  the  deal, 
Blackman  executed  to  Dull  a  quitclaim  deed  to  this 
disputed  strip  of  ground  which  the  latter  was  occupy- 
ing as  a  tenant,  which  was  placed  in  escrow  with  one 
King,  who  was  a  solicitor  for  Dull  in  New  York  City. 
As  a  part  of  the  same  transaction,  Blackman  gave 
Dull  a  mortgage  on  said  disputed  strip  for  ten  thou- 
sand dollars,  which  was  delivered  to  Dull.  It  is  not 
clear  as  to  how  long  this  deed  was  to  be  held  in  escrow; 
probably,  however,  until  Dull  secured  a  settle- 
ment with  his  landlord,  or  until  it  was  deter- 
mined in  the  litigation  which  was  expected  to 
follow,  that  Blackman  had  title  to  the  land.  Dull, 
Blackman,  and  Haldane  then  set  about  getting 
the  landlord  to  purchase  the  brick  building  which 
Dull  had  erected  upon  the  lot,  and  also  were 
going  to  convey  to  the  landlord  the  title  which  Black- 
man  had  discovered  to  be  in,  and  had  acquired  from, 
the  Hopper  heirs.   There  can  be  no  doubt  that  so  far,  in 
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these  negotiations,  Blackman  and  Haldane  were  act- 
ing as  agents  for  Dull.  Lyon, the  laiidlopd,however,did 
not  accede  to  their  demands.  Dull,  all  of  this  time,  had 
kept  from  his  landlord  the  knowledge  that  he  (Dull) 
already  had  a  mortgage  on  the  disputed  ground. 
Finally,  either  Blackman  or  Haldane,  or  perhaps  both, 
without  DulPs  knowledge,  sold  to  the  landlord,  for  ten 
thousand  dollars,  the  same  strip  of  land  which  they 
had  heretofore  mortgaged  to  Dull.  It  is  proper  to  say 
that,  when  Dull  entered  into  negotiations  with  Black^ 
man  and  Haldane,  he  claims  that  Blackman  repre- 
sented to  him  that  he  (Blackman)  was  a  man  of  means, 
that  he  had  then  eighty-six  per  cent  of  the  Hopper 
title,  and  that  he  would  prosecute  the  matter  with  due 
diligence  against  the  occupants  and  owners  of  t^e 
strip.  This  claim  is  not  acceded  to  by  Blackman.  Prior, 
however,  to  deeding  this  strip  to  Lyon,  the  landlord, 
and  on  August  8,  1889,  Blackman  had  conveyed  the 
Iowa  land  received  from  Dull,  by  warranty  deed,  to 
(Jeorge  F.  Wright,  of  the  firm  of  Wright,  Baldwin  & 
Haldane,  which  deed  was  duly  recorded.  Blackman 
claims  that  this  deed  was  made  under  an  arrangement 
whereby  Wright  was  to  advance  not  exceeding  ten 
thousand  dollars  to  further  the  enterprise.  Wright 
and  Baldwin  claim  this  deed  was  to  secure  about  five 
thousand  dollars  already  advanced  to  Haldane,  as  well 
as  money  afterwards  to  be  advanced.  It  is  reasonably 
clear  from  the  evidence  that  little  if  any  money 
was  advanced  by  them  to  Blackman  after  this  deed  was 
executed.  Wright  mortgaged  the  land  to  Askwith,  a 
clerk  in  his  office,  for  five  thousand  five  hundred  dol- 
lars. The  latter  however,  never  advanced  any  money, 
the  mortgage  being  made  to  enable  Wright  to  raise 
money  from  other  parties.  October  1,  1889,  Blackman 
conveyed  the  same  land,  by  warranty  deed,  for  a  con- 
sideration of  fifteen  thousand  dollars  to  one  Sav- 
age, of  Omaha,  and  January  1,  1891,  Savage  recon- 
VoL.  90  la— 35 
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veyed  it  to  Blackmail.  January  30,  1892,  Black- 
nan  conveyed  the  same  land  to  one  Phelan,  of  Omaha, 
by  warranty  deed,  which  conveyance  seems  to  have 
been  originally  made  to  secure  a  small  loan  of  seventy- 
five  dollars.  August  27,  1892,  Phelan  mortgaged  the 
land  to  Duffle  for  five  thousand  fiii?  hundred 
dollars,  to  secure  payment  of  his  fees  as  attorney 
for  services  which  he  had  rendered  Blackman. 
On  September  15,  1892,  it  was  agreed  between 
Blackman  and  Phelan  that  this  deed  to  the 
latter  should  convey  absolute  title,  and  that 
Phelan  should  pay  Wright  his  claim  for  money 
advanced  Haldane,  Duffle's  claim,  and  a  claim  for  some 
one  thousand  dollars  or  more  held  by  Savage,  of 
Omaha,  against  Blackman,  and  to  pay  Blackman  five 
hundred  dollars,  and  to  do  certain  other  acts  in  the 
premises.  September  22,  1892,  Dull  deeded  this  Iowa 
land  to  his  wife,  Nellie  M.  Dull.  In  February,  1892, 
Blackman  began  this  action  against  Wright  alone  to 
cancel  the  deed  he  had  made  to  Wright  Blackman 
then  went  to  Chicago  and  wrote  Dull  to  meet  him  there, 
with  a  view  of  settling  their  troubles.  Dull  met  him, 
and  Duffle  was  also  present  From  1889  to  1892,  Dull 
seems  to  have  been  advancing  money  to  Blackman  and 
Haldane  to  meet  their  necessities,  and  to  aid  them  in 
prosecuting  their  claims.  There  is  dispute  in  the  testi- 
mony as  to  whether  a  settlement  was  in  fact  reached 
in  CJhicago  between  Dull  and  Blackman.  That  some 
sort  of  an  agreement  was  made  between  them,  or  was 
consummated  after  they  both  returned  to  New  York, 
seems  manifest  from  the  fact  that  Dull  kept  on  advanc- 
ing money  to  them;  no  doubt  on  the  faith,  also,  that  he 
would  have  an  interest  in  the  Hopper  title  generally, 
as  the  evidence  strongly  tends  to  show.  Dull  admits 
that  he  was  to  stand  by  Blackman  in  the  prosecution 
of  his  suit  against  Wright  for  the  recovery  of  the  land, 
and  claims  Blackman  agreed  to  reconvey  it  to  him. 
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Blackman  and  Haldane  fell  out,  and  Dull  undertook 
to  reconcile  their  diflferences.  Finally  he  detennined 
that  they  were  simply  using  him  for  the  purpose  of 
extorting  money,  and  that  Blackman's  representations 
were  untrue,  and  ascertained  that  he  had,  in  the  Iowa 
case,  amended  his  petition;  asking  to  have  his  title 
quieted  as  against  Dull,  as  well  as  against  Wright. 
Thereupon  he  appeared  in  this  case,  and  filed  an  answer 
and  cross  petition.  On  November  3,  1892,  Dull  began 
suit  in  Westchester  county,  N.  Y.,  to  eet  aside  his  deed 
which  he  made  to  the  Iowa  land,  and  in  said  suit  an 
injunction  was  issued.  In  this  suit  Blackman  and  his 
wife,  Wright,  Askwith,  Phelan,  and  Duffle  were  all 
made  parties  defendant.  Blackman,  only,  was  served 
in  the  state  of  New  York,  Wright  and  Askwith  were 
served  in  CJouncil  Bluflfs,  and  Duffle  and  Phelan  in 
Omaha.  None  of  the  defendants,  save  Blackman  and 
wife,  ever  resided  in  the  state  of  New  York.  Black- 
man  appeared  in  the  New  York  suit,  and  made 
defense.  The  other  defendants  never  appeared.  In 
this  suit  a  final  decree  was  entered  setting  aside  the 
conveyance  from  Dull  to  Blackman,  and  ordering  a 
reconveyance  of  the  property  and  enjoining  each  of 
the  defendants  from  prosecuting  this  action,  or  con- 
veying or  incumbering  said  land.  The  decree  is 
pleaded  in  this  action  by  Dull  as  an  adjudication 
against  all  of  the  defendants. 

Such  pleadings  were  filed  by  the  various  parties 
that  the  following  issues  were  presented  for  the  deter- 
mination of  the  trial  court  in  the  cause  at  bar.  First 
Alleged  fraud  of  Blackman,  practiced  on  Dull,  in  repre- 
senting that  he  (Blackman)  had  eighty-six  per  cent  of 
the  title  of  the  Hopper  heirs;  it  being  claimed,  in  fact, 
that  he  held  only  fifty-four  per  cent.  Second,  That 
Blackman  reported  that  he  was  a  man  of  means,  and 
able  to  prosecute  the  litigation  in  New  York.    It  is 
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said  that  this  is  untrue,  and  that  Blackman  was  insolv- 
ent Third,  That  there  was  a  failure  of  consideration 
for  the  deed  from  Dull  to  Blackman,  and  hence  it  should 
be  set  aside.  Fourth.  The  eflfect  of  the  decree  pleaded* 
The  district  court  entered  a  decree  that  if  the  mort- 
gagee, Holcomb,  elected  to  foreclose,  he  should  first 
exhaust  the  lands  embraced  in  his  mortgage,  which 
are  not  in  controversy  in  this  action;  that  the  deeds 
from  Blackman  to  Wright  and  from  Pull  to  his  wife 
be  set  aside  and  canceled;  that  the  mortgage  made  by 
Wright  to  Askwith  be  canceled;  that  the  title  to  the 
lands  be  quieted  in  the  intervener  Phelan,  as  against 
the  plaintiff  and  all  defendants  and  other  interveners; 
and  that  Phelan  be  decreed  to  be  the  absolute  owner 
of  the  land,  subject  only  to  the  right  of  Holcomb  to 
satisfy  his  mortgage  out  of  said  land,  after  first 
exhausting  the  other  lands  covered  thereby,  and  also 
subject  to  the  mortgage  held  by  Duffle,  and  the  claim 
for  one  thousand  dollara  held  by  Savage.  The  defend-, 
ants  Dull  alone  excepted  and  appeal. 

II.  As  Dull  and  wife  only  appeal,  we  are  con- 
cerned only  with  the  question  as  to  whether  such  fraud 
was  practiced  upon  Dull  by  Blackman  as  to  warrant 

the  setting  aside  o'f  the  conveyance  of  the  Iowa 
1  lands  by  the  former  to  Blackman,  and,  if  so, 

whether  the  other  claimants  to  this  land  took 
their  title  with  notice  of  the  fraud,  or  with  knowledge 
of  such  facts  as  should  be  held  to  put  them  upon 
inquiry  touching  it.  Passing  for  the  present  the  con- 
sideration of  the  effect  of  the  New  York  judgment, 
what  evidence  is  there  of  fraud?  The  first  item  of  fraud 
charged  by  Dull  is  that  Blackman  represented  to  him 
that  he  owned  eighty -six  per  cent  of  the  Hopper  title, 
when  in  fact  he  only  had  fifty-four  per  cent.  Blackman 
denies  making  any  such  representations.  Haldane 
testifies  that  Blackman  only  had  fifty-four  per  cent  of 
the  title.    DulPs  claim  in  this  respect  cannot  be  said 
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to  be  egrtablished,  unless  we  may  consider  Haldane's 
evidence.  Now,  Haldane's  knowledge  as  to  Blackman's 
title  was  derived  only  from  Blackman  himself,  or  from 
I>apere  which  Blackman  had  placed  in  Haldane^s  pos- 
session. At  this  time  Haldane  was  Blackman's  attor- 
ney. The  information  which  Haldane  had  touching  this 
matter  was  obtained  confidentially,  and  in  his  profes- 
sional capacity,  to  enable  him  to  properly  perform 
his  professional  duties  on  behalf  of  his  client. 
Haldane's  evidence  cannot,  therefore,  be  con- 

2  fiidered.    Code,  section  3643.    Dull  also  testi- 
fies that  Blackman  represented  that  he  was 

a  man  of  means,  and  had  land  in  Nebraska.  So 
far  as  we  can  discover  from  the  record,  there  is 
no  evidence  whatever  that  Blackman  did  not  have 
the  Nebraska  land,  nor  is  there  any  evidence  that 
he  was  not  a  man  of  means,  unless  it  be  implied 
from  the  fact  that  he  was  often  borrowing  money. 
The  mere  fact  that  Blackman  borrowed  money 
shortly  after  this  deal  with  Dull  is  no  evidence  of 
insolvency.  Were  it  otherwise,  it  would  not  be  a  dif- 
ficult matter  to  establish  the  fact  that  one-half  of  the 
men  in  every  community  were  insolvent  because  they 
were  borrowers  of  money.  We  conclude,  then,  that  the 
alleged  fraud  has  not  been  established  by  a  preponder- 
ance of  the  evidence,  unless  the  decree  of  the  New 
York  court  is  conclusive  upon  that  question. 

III.    The  decree  of  the  supreme  court  of  New 

York  is  pleaded  as  a  complete  adjudication  of  the  rights 

of  the  parties  in  this  controversy,  and  as  a  bar  to  the 

proeecution  of  this  suit.    Now,  if  it  in  fact  be  such,  then 

it  is  clear  that  the  decree  in  the  court  below  in 

3  this  case  should  have  been  in  favor  of  the  Dulls. 
Before  entering  into  a  discussion  as  to  the  legal 

effect  of  this  New  York  decree,  it  will  be  well  to  ascer- 
tain just  what  the  court  undertook  to  do  by  it:    First. 
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It  ordered  Blackman  to  execute  a  deed  to  Dull  convey- 
ing the  Iowa  lands;  and  second^  it  enjoined  all  of  the 
defendants  in  that  proceeding  from  prosecuting  this 
action  in  Pottawattamie  county,  Iowa,  affecting  the 
title  of  said  lands;  and  third,  it  enjoined  said  defend^ 
ants  from  conveying  or  incumbering  said  lands.  It 
would  appear  that  this  decree  is  one  in  personam,  and 
not  in  rem.  It  does  not  purport  to  act  upon  the  subject- 
matter  of  this  suit, — the  land.  True,  it  directs  a  con- 
veyance of  the  land  by  Blackman  to  Dull,  but  it 
nowhere  provides  for  the  making  of  any  such  convey- 
ance in  the  event  Blackman  shall  refuse  to  do  so;  and 
we  think  it  cannot  be  held  to  settle  the  title  to  said 
land,  as  between  the  parties  now  contesting  the  same. 
Another  thing  of  interest  about  this  decree  is  the  fact 
that  by  it  relief  is  undertaken  to  be  jjranted  to  Dull 
long  after  the  pleadings  and  evidence  in  the  case  show 
that  he  had  parted  with  all  his  interest  in  the  land. 
Nor  was  his  grantee,  the  real  party  in  interest,  substi- 
tuted in  said  suit.  The  New  York  suit  was  instituted 
by  Dull  on  November  3,  1892.  The  decree  therein  was 
entered  in  May,  1893.  Now,  Dull  had  conveyed  the 
land  to  his  wife  many  months  before  this  suit  was  insti- 
tuted. He  did  not  have  the  legal  title  when  he  began 
the  suit,  or  when  the  decree  was  entered.  How  a  decree 
entered  undersuch  circumstances  in  favorof  Dull  could 
confirm  the  title  in  him  to  land,  the  title  to  which  was, 
by  his  voluntary  and  unimpeached  act,  placed  in 
another  person,  is  diflftcult  to  understand.  It  is  con- 
tended, however,  that  Dull,  having  executed  to  his  wife 
a  deed  with  covenants  of  warranty,  might  properly 
prosecute  an  action  to  reinvest  himself  with  the  title 
to  the  land.  We  do  not  find  it  necessary  to  determine 
that  question. 

IV.  Now,  it  will  be  remembered  that  neither 
Phelan,  Wright,  Askwith,  Savage,  nor  Duflfte  resided 
within  the  state  of  New  York,  neither  of  them  was 
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served  in  that  state,  and  neither  of  them  appeared  in 
that  action.  Before  Dull  began  that  action,  Blackman, 
his  grantee,  had  deeded  this  Iowa  land  first  to  Wright, 
and  afterwards  to  Phelan.  So  that  when  the  New 
York  suit  was  instituted,  as  well  as  when  the  decree 
therein  was  entered,  the  legal  title  to  the  land  was 
either  in  DulPs  wif^,  or  in  Phelan  or  Wright  The 
grantees  of  Blackman,  as  we  have  seen,  were  at  no 
time  within  the  jurisdiction  of  the  New  York  court. 
The  land  was  not  within  its  jurisdiction.  The  only 
defendant  within  its  jurisdiction  had  deeded  the  land 
to  parties  in  Iowa,  thereby  divesting  himself  of  all 
interest  in  it.  Dull  then  by  his  New  York  decree,  got 
nothing, — obtained  no  rights, — at  least  as  against  any 
one  save  Blackman.  The  latter's  grantees,  having 
acquired  title  long  before  the  New  York  suit  was  insti- 
tuted, could  not  be  affected  by  the  decree  thus  ren^ 
dered  therein.  Under  our  law,  in  such  a  case,  to  affect 
the  title  to  this  land,  even  if  suit  had  been  instituted 
in  this  state,  it  would  have  been  necessary  to  have 
made  Blackman's  grantees  parties  defendant  They 
were  made  parties  defendant,  but  were  not  within  the 
jurisdiction  of  the  New  York  court,  and  are  therefore 
wholly  unaffected  by  its  decree.  Swan  v.  Clark,  36 
Iowa,  560.  Now,  counsel  for  appellant  argue  with 
great  zeal  that  the  New  York  decree  was  binding  as 
between  Dull  and  Blackman,  and  place  stress  upon  the 
cases  of  Massie  v.  Watts,  6  Cranch,  148;  Burnley  v. 
Stevenson,  24  Ohio  St.  474;  Mills  v.  Duryee,  7  Cranch, 
481;  Hampton  v.  McConnel,  3  Wheat  234;  Gilliland 
V.  Inabnit,  92  Iowa,  46  (60  N.  W.  Bep.  211).  Now,  a 
consideration  of  som^  of  these  cases  will  serve  to  show 
that  they  are  not  applicable  to  the  case  at  bar.  The 
leading  case,  which  all  others  follow,  is  the  Massie 
Case.  That  was  an  action  to  compel  Massie  to  convey 
to  Watts  lands  located  in  the  former's  name,  but 
within  a  location  made  under  a  land  warrant  owned  by 


Digitized  by  VjOOQIC 


552  Blackman  v.  Wbiqht.  [96  Iowa 

O'Neal  and  assigned  to  Watts,  and  which  was  placed 
in  Massie's  hands,  as  a  common  locator  of  lands. 
Theee  lands  lay  in  Ohio,  and  the  action  was  brought  in 
the  state  of  Kentucky,  where  the  parties  resided. 
Clearly,  here  was  a  case  of  trust  created,  and  the  court 
decreed  that  Massie,  in  whom  the  title  vested,  should 
convey  to  Watts.  The  decree,  of  itself,  did  not  act 
upon  the  land.  It  simply  provided  for  the  doing  an 
act  by  the  party,  which,  when  done,  would  operate  to 
transfer  the  title.  If  Maesie  refused  to  obey  the 
decree,  he  might  be  punished  for  contempt,  but  the 
title  would  remain  as  before.  In  the  Kentucky  case  it 
was  held  that  the  action  was  not  in  rem^  but  in  per- 
sonam, for  the  purpose  of  enforcing  a  pensonal  obliga- 
tion of  contract  or  trust.  And  so  it  is  said  in  Hart  v. 
Sansom,  110  U.  S.  155  (3  Sup.  Ot.  586),  "It  is  clearly  not 
a  judgment  in  rerUy  establishing?  a  title  in  the  land,  but 
operates  in  personam  only;"  and  in  the  same  case,  in 
speaking  of  the  equity  power  of  the  courti  it  is  said, 
"It  has  no  inherent  power,  by  the  mere  force  of  its 
decree,  to  annul  a  deed  or  to  establish  a  title"  See 
MacGi^egor  i\  MacGregor,  9  Iowa,  65..  Without  further 
discussing  this  phase  of  the  question,  we  conclude  that 
this  New  York  judgment  is  not  binding  upon  these 
parties  who  were  not  within  its  jurisdiction,  so  as  to 
affect  the  title  to  land  in  this  state,  and  we  need  not 
determine  as  to  whether  that  judgment  was  effective 
as  against  Blackman.  Much  more  might  be  said  in 
this  connection,  and  a  multitude  of  authorities  cited, 
but  it  is  not  necessary  so  to  do. 

V.  We  have  said  that  fraud  on  the  part  of  Black- 
man  has  not  been  so  established  as  to  warrant  a  court 
in  setting  aside  the  conveyance  itnade  by  Dull  to  Black- 
man.  That  conclusion  is  decisive  of  the  case,  and  we 
might  rest  our  judgment  upon  it  alone.  There  are, 
however,  reasons  which  sliow  that,  even  if  fraud  had 
been  established,  still  Dull  is  not  in  a  situation  to  take 
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advantage  of  it.     It  may  be  profitable  to  briefly  con- 
sider some  of  them.     It  is  elementary  doctrin€ 
4  that  one  who  would  rescind  a  contract  on  the 

ground  of  fraud  should  act  promptly.  Now, 
what  did  Dull  do?  He  confesses  that  in  October,  1889. 
or  shortly  thereafter,  he  knew  that  Blackman  had 
quitclaimed  to  DulFs  landlord  the  very  tract  of  land 
on  Broadway  which  he  had  previously  sold  to  Dull. 
Did  he  then  take  such  steps  as  a  man  ordinarily  would 
who  had  discovered  that  a  gross  fraud  had  been  prac- 
ticed upon  him?  He  proceeded  to  advance  money  to 
Blackman  and  Haldane  to  aid  them  in  prosecuting 
their  claime.  He  goes  to  Haldane  to  get  the  deed 
which  was  deposited  in  escrow,  and  which  King  had 
turned  over  to  Haldane,  and  which  the  latter  had 
destroyed.  He  procures  Haldane  to  make  an  affidavit 
as  to  its  loss.  At  the  interview  in  Chicago  he  asks 
Duffle  touching  his  situation  with  reference  to  his 
claim  against  this  New  York  property,  and  is  told  that, 
as  his  landlord  holds  by  a  quitclaim  deed,  he  (Duffle) 
thinks  his  mortgage  and  his  claim  is  a  better  claim 
than  that  of  his  landlord.  Dull  appears  to  have  acted 
upon  this  advice  to  the  extent  of  putting  himself  in  a 
position  to  prove  the  execution  of  the  deed.  He  evi- 
dently then  had  no  thought  of  setting  aside  his  deed  to 
Blackman  for  the  Iowa  land.  He  admits  that,  about 
two  weeks  after  he  left  Chicago,  he  and  Blackman 
"came  to  some  sort  of  an  understanding'  touching 
Blackman's  proposition  to  give  Dull  an  interest  in  the 
X-ew  York  enterprise.  And,  though  he  claims  no  set> 
tlement  was  made  between  him  and  Blackman,  he 
admits  he  advanced  the  latter  about  three  thousand 
dollars  thereafter.  DulFs  whole  course  of  conduct 
aft-er  his  discovery  of  the  alleged  fraud,  and  which  is 
evidenced  by  many  acts  of  his,  was  only  consistent 
with  the  theory  that  he  expected  to  have  an  interest 
with  Blackman  in  the  New  York  enterprise,  and  to 
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prosecute  his  claim  against  his  landlord  for  his  inter- 
est in  the  title  to  the  Broadway  property  which  he 
(Dull)  occupied  as  a  tenant.  If  such  was  not  his 
intent,  then  he  was  speculating  as  to  whether  he  could 
thus  realize  the  most  for  himself,  or  whether  he  might 
in  the  end,  if  it  seemed  more  desirable,  resort  for  relief 
to  his  action  to  set  aside  his  deed  to  Blackman.  Such 
a  course  is  not  consistent  with  the  duty  of  one  who 
claims  to  have  been  defrauded, — ^to  promptly  act  in  the 
premises.  He  cannot  be  thus  permitted  to  play  fast 
ajid  loose.  His  own  conduct  is  inconsistent  with  his 
present  claim.  After  sleeping  upon  his  rights,  if  he 
had  any,  for  over  three  years,  he  is  in  no  situation  to 
complain  if  relief  is  not  granted  to  him. 

VI.  Very  many  other  matters  are  discussed  by 
counsel,  such  as  the  effect  upon  Dull  of  his  failing  to 
record  his  mortgage  on  the  New  York  property; 
whether  Phelan  was  a  good-faith  purchaser  of  the  Iowa 
land;  whether  Savage  and  Duffle  are  in  a  situation  to 
be  protected  as  was  done  by  the  court  below.  Now, 
the  length  of  this  opinion  precludes  the  separate  dis- 
cussion of  these  and  many  other  questions  raised  by 
the  counsel.  We  have  examined  all  of  them,  and  we 
are  fully  satisfied,  in  every  particular,  with  the  decree 
rendered  by  the  district  court  The  conclusion  we 
reach  is  that,  whatever  may  be  the  real  merits  of  DulPs 
claim,  he  has  failed  to  establish  it  by  the  evidence; 
that  his  conduct,  even  if  he  had  established  his  claim, 
has  been  one  of  acquiescence  in  the  alleged  fraud,  and 
utterly  inconsistent  with  the  thought  that  he  expected 
to  exercise  a  right  to  rescind  his  contract  of  convey- 
ance; and  that  Phelan,  Savage,  and  Duffle  have 
acquired  interests  in  the  Iowa  land  which,  under  the 
circumstances,  should  be  protected.  Appellees* 
motion  to  strike  the  denial  of  their  abstract  is  over- 
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ruled.    The  decree,  therefore,  of  the  district  court,  is 
in  all  respects  affirmed, 

Deemer,  J.,  having  tried  this  case  below,  takes  no 
part  in  its  consideration  in  this  court 


A.  H.  WiLLABD  V.  E.  H.  Sturm,  Defendant,  and  The 

Chicago,  Rook  Island  &  Pacific  Railway 

CJoMPANY,  Garnishee,  Appellant. 

Stataie  of  Limitations:    constit  utional  law.    A  statute  creating  an 
8    exemption  for  the  wages  of    nonresidents  cannot  be  given  a 
(    retroactive  effect— such  law  affects  existing  contracts.    See  chap- 
ter 103,  Acts  Twenty-fifth  General  Assembly. 

Jodgment:  abandonment.  A  suit  for  wages  brought  in  a  sister 
1  state  will  not  abate  garnishment  proceedings,  instituted  in  Iowa 
A  before  the  beginning  of  said  suit.  Neither  will  a  judgment 
8  rendered  against  the  garnishee  pending  a  determination  of  the 
5    garnishment  proceedings  in  Iowa  bar  such  proceedings. 

Appeal  from    Pottawattamie    District    Court. — Hon. 
Walter  I.  Smith,  Judge. 

Tuesday,  January  21, 1896. 

This  is  a  garnishment  proceeding  in  which  plaint- 
iff is  seeking  to  subject  to  the  payment  of  a  judgment 
he  holds  against  defendant  Sturm  certain  wages  due 
Sturm  from  the  railroad  company.  The  lower  court 
rendered  judgment  against  the  gami^ee,  and  it 
appeals. — Affirmed. 

Wright  &  Baldwin  for  appellant. 
0.  D.  Wheeler  for  appellee. 


NoTK.— Authorltiea  on  protPcUon  of  nonreeideiii  oredttors  agaloat  garnlahmeBt 
&re  reviewed  In  BaUway  Company  v.  Smith  (Miss.)  19  L.  B.  A.  STT, 


^f. 
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Deemer,  J. — The  case  involves  less  than  one  hun- 
dred dollars,  and  comes  to  us  on  the  following  certifi- 
cate, made  by  the  trial  judge  in  the  manner  required 
by  law:  "This  was  an  action  commenced  before  Ovide 
Vien,  justice  of  the  peace  in  and  for  Kane  township, 
Pottawattamie  county,  Iowa,  by  A.  H.  Willard,  a  resi- 
dent of  Iowa.  E.  H.  Sturm  was  an  employe  of  the  Chi- 
cago, Kock  Island  &  Pacific  Railway  Co.,  residing  in 
and  earning  his  wages  in  Kansas.  As  head  of  a  family 
his  wages  were  exempt  in  said  state.  The  action  was 
commenced  December  13,  1893.  The  company 
answered  seventy-seven  dollars  and  seventeen  cents 
due.  Judgment  was  rendered  in  favor  of  plaintiff  for 
that  amount  on  February  20,  1894,  from  which  an 
appeal  was  taken  to  this  court.  Subsequent  to  the 
commencement  o-f  this  action  in  this  state,  suit  was 
commenced  by  E.  H.  Sturm,  in  justice's  court  in  state 
of  Kansas,  for  his  wages,  held  under  the  garnishment 
proceedings  in  the  Iowa  case.  The  pending  garnish- 
ment case  was  set  up  as  a  defense  in  the  Kansas  court, 
but,  following  RaUicay  Co.  v,  Scharitt,  43  Kan.  375  (23 
Pac.  Kep.  430),  judgment  was  rendered  against  the 
company,  on  February  5,  1894,  for  full  amount  of 
Sturm's  wages.  An  appeal  was  taken  from  said  judg- 
ment, which  is  still  pending.  Upon  appeal  to  the  dis- 
trict court  in  the  present  case,  the  above-described 
judgment  was  set  up  as  a  defense  in  said  garnish- 
ment proceeding.  The  exemption  laws  of  Kansas  were 
also  pleaded  as  a  defense  under  section  3,  chapter  102, 
of  the  Laws  of  the  Twenty-fifth  General  Assem- 
bly of  Iowa.  That  said  case  was  submitted  to  me  as 
judge  of  the  said  district  court,  upon  an  agreed  state- 
ment of  facts  embodying  the  facts  above  set  out,  and 
judgment  was  rendered  by  me  in  favor  of  A.  H.  Wil- 
lard, plaintiff,  and  against  the  Chicago,  Eock  Island  & 
Pacific  Railway  Company,  as  garnishee,  and  entered 
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accordingly.     That  the  questions  hereby  certified  to 
in  this  cause  involve  the  determination  of  the  follow- 
ing questions  of  law,  upon  which  it  is  desirable  to 
have  the  opinion  of  the  supreme  court  of  Iowa: 

1  First.    Is  the  rendition  of  the  judgment  in  the 
Kansas  court,  based  upon  the  amount  due  from 

garnishee  to  defendant  as  wages  earned  as  aforesaid, 
a  bar  in  a  garnishment  proceeding  in  this  state,  insti- 
tuted prior  to  the  commencement  of  the  action  in 
Kansas,  covering  the  same  wages,  for  which  judgment 
was  rendered  in  said  Kansas  court?     Second. 

2  Where     garnishment     proceedings     are     com- 
menced in  Iowa,  attaching  wages  not  at  that 

time  exempt,  but  subsequently,  and  before  judgment 
upon  appeal,  rendered  exempt  by  an  act  of  the  legisla- 
ture of  Iowa,  and  where,  prior  to  rendition  of  final 
judgment  in  the  garnishment  case,  a  judgment  is  ren- 
dered in  the  courts  of  another  state,  in  an  action  com- 
menced subsequent  to  such  garnishment,  covering  the 
same  wages,  would  such  a  suit,  so  started  in  the 
foreign  court,  have  the  effect  of  abating  the  garnish- 
ment proceedings  in  this  state,  pending  the  final 
determination  of  the  case  in  the  court  of  last  resort  of 
the  foreign  state?    ThmL    Can  the  law  grant- 

3  ing  to  nonresidents  the  exemptions  of  their  own 
state  be  pleaded  as  a  bar  in  a  garnishment  pro- 
ceeding instituted  by  a  resident  of  Iowa  prior  to  the 
passage  of  such  law?  Would  such  law  have  the  effect 
of  impairing  the  obligation  of  contracts,  or  would  it 
merely  pertain  to  the  remedy?" 

The  first  question  should  clearly  be  answered  in 

the  negative.    From  the  time  of  the  commencement  of 

this  action  and  the  service  of  the  notice  of  garnis-h- 

ment,  the  wages  due  and  owing  Sturm  by  the 

4  railway  company  were,  to  all  intents  and  pur- 
poses, in  the  justice's  court;  or,  at  least,  subject 

to  its  jurisdiction.     This  jurisdiction  could   not  be 
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defeated  by  Sturm's  action  in  the  Kansas  courts,  taken 
after  plaintiff  had  commenced  his  suit  in  this  state. 
It  is  said,  however,  that,  if  this  judgment  is  allowed 
to  stand,  the  garnishee  may  be  compelled  to  pay  its 
debt  twice.  This  is,  no  doubt,  true,  and  it  is  certainly 
unfortunate,  but  it  is  no  reason  for  relaxing  well- 
settled  rules  of  law.  The  court  of  this  state  first 
obtained  jurisdiction,  and  must  retain  it  to  the  end. 
If  there  has  been  any  error,  it  seems  to  us  it  occurred 
in  the  Kansas  courts.  Drake,  Attachm.  sections  619- 
621;  German  Bank  v.  American  Fire  Ins.  Co.,  83  Iowa, 
491  (50  N.  W.  Rep.  53). 

II.  The  second  question  involves  a  determination 
of  both  the  first  and  the  third.  We  have  seen  that  the 
first  should  be  answered  in  the  negative,  and  we  may 

add  in  this  connection  that,  if  the  proceedings 
5  in  the  Kansas  courts  do  not  bar  this  action,  then 

there  is  no  reason  why  they  should  abate  it  If 
it  be  conceded,  as  it  must  be  under  our  previous  hold- 
ings>  that  the  courts  of  this  state  have  jurisdiction  of 
the  subject,  the  wages  due  from  the  railroad  company 
to  Sturm,  it  is  difficult  to  see  upon  what  principle  it 
can  be  claimed  that  the  Kansas  courts  may,  by  any 
subsequent  proceedings,  oust  our  local  courts  of  their 
jurisdiction,  or  how  they  can  abate  a  suit  properly 
instituted  here. 

III.  We  turn,  then,  to  the  third  question,  and 
find  that  the  point  made  by  appellant's  counsel  is  that 
the  Acts  of  the  Twenty-fifth  General  Assembly  (chap- 
ter 102,  section  3),  which,  in  effect,  provide  that  wages 
exempt  to  a  nonresident  by  the  laws  of  his  state  shall' 
also  be  exempt  to  him  in  all  proceedings  instituted 4n 
this  state,  to  the  same  extent^s  if  the  suit  were  Insti- 
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tuted  in  the  state  of  his  residence,  relate  to  the  remedy, 
and  are  retroactive  in  their  operation.    It  will 
6  be  noticed  that  this  act  had  not  been  passed  and 

did  not  take  effect  until  after  the  garnishment 
proceedings  were  instituted  in  justice's  court.  Coun- 
sel for  appellee  contends  that  the  exemption  laws  are 
a  part  of  every  contract,  and  that  any  law  which  there- 
after exempts  any  property  in  the  hands  of  the  debtor 
which  could  have  been  reached  prior  to  the  enactment 
of  the  law  impairs  the  obligation  of  the  contract.  The 
question  is  not  a  new  one  in  this  state.  In  the  case 
of  Foster  v.  Byrne,  76  Iowa,  295  (35  N.  W.  Kep.  513,  and 
41  N.  W.  Rep.  22,  we  held,  following  the  decisions 
of  the  supreme  court  of  the  United  States  upon  this 
subject,  that  a  statute  which  undertakes,  after  con- 
tracts are  entered  into,  to  exempt  property  from 
seizure  for  their  satisfaction  which,  but  for  the  exemp- 
tion created,  would  have  been  liable  to  seizure,  was  in 
conflict  with  the  constitutional  provision  that  "no 
state  shall  pass  any  law  impairing  the  obligation  of 
contracts.'^  Following  this  decision,  which  we  are  not 
disposed  at  this  time  to  question,  we  must  answer  the 
third  question  also  in  the  negative. 

The  district  court  answered  all  these  questions  as 
we  have  indicated  they  should  be,  and  its  judgment  is 
affirmed. 
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H.  L.  Tiffany,  Insane,  by  his  Next  Friend  and  Friend 
of  the  Court,  Q.  F.  Tuokbb,  Plaintiff  and  Appel- 
lant, V.  W.  S.  WoBTHiNGTON,  Guardian  of  said 
H.  L.  Tiffany,  His  Attorneys  and  OflBcers  of  the 
Court  of  Hamilton  County,  Iowa. 

letion:    insanttt:    nbxt  friend.    Under  Code,  2569  and  2570.  action 
for   and   defenses    by   persons   insane   must   be    brought   and 

1  defended  by  guardians.  Section  2565  provides  that,  actions  of  a 
minor  must  be  brought  by  **hi8  guardian  or  his  next  friend,''  and 
section  2274  makes  all  laws  relating  **to  guardians  for  minors** 
apply  to  "guardians  and  their  wards,  in  so  far  as  they  are  appli- 
cable." Held,  an  action  for  one  insane  cannot  be  brought  by  a 
next  friend. 

Same:    jubisdiction.    An  action  in  the  district  court  will  not  lie  in 

2  behalf  of  an  incompetent  person  to  remove  his  guardian,  and 
require  him  to  turn  over  property  belonging  to  th«  ward,  and  to 
enjoin  him  from  selling  land  of  the  ward,  as  the  several  grounds 
for  relief  are  cognizable  in  the  court  of  probate  in  its  supervision 
of  the  estate  of  the  incompetent. 

Res  A^adicata:  alimony.  That  upon  a  dismissal  of  a  wife's  petition 
8    for  divorce  alimony  is  disallowed  her  does  not  bar  her  right  to 
support  from  the  estate  of  her  insane  husband. 

Appeal  from  Hamilton  District  Court: — Hon.   D.   R. 
HiNDMAN,  Judge. 

Wednesday,  January  22,  1896. 

Plaintiff  entitles  this  action  as  above,  and  asks 
certain  relief  on  behalf  of  H.  L.  TifiEany,  insane,  against 
the  defendant  Worthington,  as  guardian,  and  alleges 
as  grounds  therefor,  in  substance  as  follows:  That 
about  February  9,  1889,  H.  L.  Tiffany  was  adjudged 
insane,  and  defendant  Worthington  was  appointed 
and  qualified  as  his  guardian;  that  prior  thereto  Mrs. 
Tiffany  petitioned  for  divorce  and  alimony,  on  the 
ground    of    cruel    and    inhuman    treatment    by    her 
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husband  H.  L.  Tiffany;  that  pending  said  action  Mr. 
Tiffany  was  adjudged  insane,  and  a  guardian  ad  litem 
appointed  to  defend  said  action.  Said  guardian  ad 
litem  pleaded  as  a  defense  that  Mr.  Tiffany  was  insane 
at  the  time  of  the  alleged  cruel  and  inhuman  treat- 
ment. Decree  of  divorce  was  granted  in  the  district 
court  and  certain  amounts  allowed  to  Mrs.  Tiffany, 
her  attorneys,  and  to  said  guardian  ad  litem,  and  an 
order  made  that  Worthington,  as  guardian,  pay  the 
same,  and  it  was  held,  on  appeal  to  this  court,  that 
the  payment  of  said  sums  by  Worthington,  guardian, 
did  not  defeat  the  defendant's  appeal  in  that  case. 
See  84  Iowa,  123  (50  N.  W.  Rep.  554).  Plaintiff  alleges 
that  said  payments  by  Worthington,  guardian,  were 
unauthorized,  and  that  he  should  be  held  to  have  the 
amount  thereof,  five  hundred  and  ninety-five  dollars 
and  seventy  cents  in  his  hands  as  guardian.  Plaintiff 
alleges  that  the  suits  are  being  brought  against  said 
guardian  for  necessaries  furnished  to  the  family  of  his 
ward,  that  should  be  paid  out  of  said  five  hundred  and 
ninety-five  dollars  and  seventy  cents;  that  defendant 
Worthington  obtained  an  order  of  court  allowing  thirty 
dollars  per  month,  to  be  paid  for  the  support  of  the 
family  of  his  said  ward,  and  for  the  sale  of  enough  of 
real  estate  to  bring  one  thousand  five  hundred  dollars 
to  pay  said  allowance;  that  the  decree  making  said 
allowance  and  ordering  the  sale  of  real  estate  is  in 
contravention  of  the  decision  of  the  supreme  court  in 
said  divorce  case,  and  was  obtained  wrongfully  fraud- 
ulently, and  unlawfully,  and  was  not  appealed  from. 
He  also  alleges  that  defendant  Worthington  is  neglect- 
ing to  give  the  required  notice  to  procure  treasurer's 
deed  on  tax-sale  certificates,  to  which  deeds  the  estate 
of  his  ward  is  entitled.  Plaintiff,  Tiffany,  prays  that- 
the  defendant  be  removed  as  guardian;  that  he,  his 
attorneys,  and  the  officers  of  the  court  be  enjoined 
from  selling  any  land;  and  that  Worthington  be 
Vol.  96  la-  36 
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required  to  account  for  and  pay  over  said  five  hundred 
and  ninety-five  dollars  and  seventy  cents,  and  all 
moneys,  notes,  tax  certificates,  and  personal  property 
belonging  to  his  ward,  to  his  successor  or  to  the  clerk  of 
the  court.  The  defendant  Worthington  demurred, 
<<because  plaintiff  has  no  legal  capacity  to  sue,  and  no 
action  can  be  brought  by  next  friend  of  an  insane  per- 
son in  this*  state."  This  demurrer  was  sustained,  to 
which  plaintiff  excepted;  and,  plaintiff  electing  to 
stand  on  his  petition,  judgment  was  rendered  against 
iiim,  from  which  he  appeals. — Affirmed. 

Gibson  Browne  and  G.  F.  Tucker  for  appellant. 
D.  C.  Chase  for  appellee. 

Given,  J.— I.  Our  inquiry  is  as  to  the  right  of 
G-  F,  Tucker,  as  next  friend  to  H.  L.  Tiffany,  previously 
adjudged  insane,  to  maintain  this  action.     Section 

2569  of  the  Code  is  as  follows:  "The  action  of  a 
1  person  judicially  found  to  be  of  unsound  mind, 

must  be  brought  by  his  guardian,  and,  if  he  have 
none,  the  court  or  judge  thereof,  or  the  clerk,  in  vaca- 
tion, may  appoint  one  for  the  purposes  of  this  action." 
Section  2570  provides  that  defenses  for  such  persons 
"must  be  by  his  guardian  or  a  guardian  appointed  by 
the  court  to  defend  for  him."  It  will  be  observed  that 
there  is  no  provision  here  for  bringing  or  defending  an 
action  by  next  friend  for  a  person  judicially  found  to 
be  of  unsound  mind.  Section  2565  provides  that  "the 
action  of  a  minor  must  be  brought  by  his  guardian  or 
next  friend."  Appellant  contends  that  because  of  the 
provision  of  section  2274,  said  section  2565  is  applica- 
ble to  insane  persons  as  well  as  minors.  Said  section 
2274  is  as  follows:  "The  provisions  in  this  chapter,  and 
all  other  laws  relating  to  guardians  for  minors  and 
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regulating  or  prescribing  the  powers,  duties,  or  liabil- 
Itfes  of  each  and  of  the  court  so  far  as  the  same  are 
applicable,  shall  be  held  to  apply  to  guardians  and 
their  wards  appointed  under  section  two  thousand  two 
hundred*  and  seventy-two  of  this  chapter."  Said  section 
2272  is  the  one  that  authorizes  the  appointment  of 
guardians  for  persons  of  unsound  mind.  It  seems  to 
us  that  the  Action  authorizing  actions  of  minors  to  be 
brought  by  a  next  friend  is  not  applicable  to  actions  of 
persons  judicially  found  to  be  of  unsound  mind.  The 
fact  that  the  provision  as  to  minors  is  omitted  in 
section  2569  indicates  quite  clearly  that  it  was  not 
intended  that  actions  of  persons  judicially  found  to 
be  of  unsound  mind  might  be  prosecuted  by  next 
friend,  and  this  view  of  the  statute  is  in  harmony  with 
the  general  current  of  authorities.  In  support  of  the 
pule  that  actions  in  favor  of  persons  adjudged  insane 
cannot  be  prosecuted  by  next  friend,  see  Dorsheimer 
V.  Boorback,  18  N.  J.  Eq.  438;  Covington  v,  Neftzger 
(IlL  Sup.)  30  N.  E.  Rep.  764;  Nichol  v.  Thomas,  53  Ind. 
42.  Appellant  cites,  in  support  of  his  right  to  maintain 
this  action.  Gates  v.  Carpenter,  43  Iowa,  152.  That 
case  simply  holds  that,  in  an  action  by  a  guardian, 
wherein  he  alleges  that  he  was  duly  appointed,  the 
validity  of  his  appointment  could  not  be  contested 
under  a  general  denial.  Johnson  v.  Janes,  41  Qa.  596, 
also  cited,  was  a  case  of  a  minor.  Foster  v.  Jones,  23 
Ga.  168,  was  a  defense  by  a  guardian  ad  litem 
appointed  by  the  court.  Hinton  v,  Bland^s  AdmW,  81 
Va.  588,  holds  that  it  is  only  where  there  is  no 
guardian,  or  where  there  is  a  conflict  of  interest 
between  the  guardian  and  a  lunatic,  that  it  becomes 
necessary  to  appoint  a  guardian  ad  litem  for  the 
insane  defendant.  In  Thurston  v.  Cavenor,  8  Iowa, 
156,  it  was  held  that,  in  an  action  of  a  minor  by  next 
friend,  the  next  friend  may  be  discharged  and  another 
substituted.    Graves  v.  Graves,  36  Iowa,  310,  also  cited. 
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holds  that  an  action  for  alimony  alone  may  be  main- 
tained. Appellant  seems  to  rely  largely  on  what  is 
said  by  this  court  when  disposing  of  the  divorce  case. 
84  Iowa,  123  (38  N.  W.  Rep.  554).  The  question  of  the 
right  of  a  next  friend  to  maintain  an  action  on  behalf 
of  one  adjudged  insane  and  under  guardianship  was 
not  involved  nor  considered  in  that  case.  That  case 
has  no  application  to  this,  except  as  it  may  go  to  show 
the  defendant  Worthington's  liability  for  the  five  hun- 
dred and  ninety-five  dollars  and  seventy  cents  paid 
under  the  decree  of  the  district  court.  None  of  the 
authorities*  cited  by  the  appellant  tend  to  support  his 
right  as  next  friend  to  maintain  this  action.  In  Cov- 
ington V.  Neftzger,  supra,  it  is  said:  "A  person  suing 
BS  next  friend  has  no  authority  to  bind  the  lunatic  or 
his  estate.  He  is  a  mere  volunteer,  clothed  with  no 
authority  from  any  court.  He  may  be  liable  for  costs^ 
but  he  does  not  control  the  lunatic  or  his  estate  in  any 
manner  whatever;  and  it  would  be  a  dangerous  rule  to 
hold  that  such  a  person  might,  at  his  own  will  or 
discretion,  come  into  court  for  the  purpose  of  impeach- 
ing a  transaction  in  which  he  has  no  interest  as  a 
trustee  or  otherwise,  and  over  which  he  has  no  con- 
trol.^^  In  Dorsheimer  v.  Roorback ^  supra j  it  is  said: 
"The  rule  is  a  wise  one.  It  should  never  be  permitted 
that  any  volunteer,  who,  by  styling  himself  the  next 
friend  of  an  idiot,  brings  suit  for  him,  should  lose  or 
jeopardize  his  rights." 

A  reason  for  this  distinction  between  minors  and 
insane  persons  is  that  the  latter,  during  insanity,  have 
no  disposing  mind,  and  can  do  no  act  binding  himself, 
while  the  former  may,  within  certain  limits,  bind  him- 
self.  Another  reason  why  appellant  should  not  be  per- 
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mitted  to  maintain  this  action  is  that  his  petition  fails 
to  ©how  any  good  cause  therefor.    Every  ground 

2  for  relief  alleged  is  clearly  cognizable  in  the 
court  of  probate,  in  its  sui)ervision  of  the  estate 

of  H.  L.  Tiffany,  and  within  its  power  to  grant.  If 
defendant  Worthington  is  liable  for  the  five  hundred 
and  ninety-five  dollars  and  seventy  cents,  he  will  be 
charged  therewith  in  his  accounting  to  the  court,  and 
required  to  properly  apply  it.  As  to  the  decree  making 
the  monthly  allowance  for  the  support  of  H.  L. 
Tiffany's  family,  and  for  the  sale  of  real  estate  for  the 
payment  thereof,  there  is  no  showing  that  it 

3  was  not  authorized  and  proper.    Mrs.  Tiffany's 
petition  for  divorce  being  dismissed,  she  remains 

the  wife  of  H.  L.  Tiffany,  and  with  her  family  is  entitled 
to  support  from  his  estate;  and  the  difiallowance  of 
alimony  in  the  divorce  case  does  not  bar  her,  or  her 
family,  from  the  right  to  the  support  allowed.  It  is 
charged  that  this  decree  was  obtained  wrongfully, 
fraudulently  and  unlawfully;  but  these  allegations 
are  mere  conclusione,  without  any  statement  of  fact 
to  support  them.  The  court  of  probate  has  undoubted 
authority  to  require  the  defendant  Worthington,  as 
guardian,  to  proceed  in  the  proper  manner  and  with 
necessary  dispatch  in  respect  to  any  tax  certificates 
held  by  him,  and  in  all  other  respects  to  perform  fully 
his  duties  as  guardian.  We  are  clearly  of  the  opinion 
that  the!  demurrer  was  properly  sustained  and  the 
judgment  of  the  district  court  is  affirmed. 
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^m  lal  2-  Bourne  v.  William  Ragan,  Appellant. 

115  83  Equitable  EsloppeK  Where  a  railway  company  for  tuauy  years  fails 
l6~~5^|        8    to  object  to  a  land  purchase  from  a  county  as  swamp  land,  and 

permits  the  purchaser  to  improve  the  land,  it  is  estopped  to  deny 
4    his  title,  though  the  land  is,  subsequent  to  said  purchase  and 

improving,  confirmed  to  it  by  the  secretary  of  the  interior. 

Swamp  land:    eyidbncb.    Evidence   that  land,  at  a  remote  time, 

1  before  the  sod  in  this  part  of  Iowa  had  been  broken  was  swamp 
land,  sufficiently  shows  that  it  passed  under  the  swamp  land 
grant  of  1850,  though  that  evidence  does  not  go  as  far  back  aa 
1860. 

Praetioe*    One  who  has  no  valid  title  to  land  cannot  question  the 

2  grant  by  a  county  board  of  land  granted  the  county  where  the 
county  and  the  tax  payers  make  no  objection. 

Appeal  from  Hamilton  District  Court. — Hon.   N.   B. 
Hyatt,  Judge. 

Wednesday,  January  22,  1896. 

This  is  a  suit  in  equity  to  quiet  the  plaintiflE's  title 
to  forty  acres  of  land  in  Hamilton  county.  The  defend- 
ant answered,  denying  that  plaintiff  had  title  to  the 
property,  and  by  way  of  cross  bill  he  claimed  that  he 
was  the  owner,  and  he  asked  that  his  title  be  quieted 
as  against  the  plaintiff.  There  was  a  decree  for  the 
plaintiff,  and  defendant  appeals. — Affirmed. 

Wesley  Martin  for  appellant. 

A.  N.  Boeye  for  appellee. 

Eothrock,  C.  J. — I.  The  plaintiil  claims  title  to  the 
land  under  the  act  of  congress  known  as  the  "Swamp 
Land  Grant,"  passed  September  28, 1850.  The  defend- 
ant claims  the  land  under  what  is  known  as  the 
"Eailroad  Land  Grant,"  of  May  15,  1856.     In  short, 


Digitized  by  VjOOQIC 


Jan.  1896]  Boubkb  v.  Ragak.  567 

the  esse  presents  conflicting  claims  under  the  two  acts 
of  congress  above  named,  which  grants  have  in  many 
cases  been  considered  by  this  court  as  well  as 
the  supreme  court  of  the  United  States.  There 
is  no  question  that  the  land  in  controversy  in  this  case 
is  within  the  limits  of  the  railroad  grant,  and  that  it 
was  a  part  of  that  grant,  unless  the  claim  that  it  was 
swamp  land  can  be  invoked  by  the  plaintiff  in  support 
of  his  claim  of  title.  It  is  contended  by  appellant  that 
the  land  was  not  swamp  land  in  1850,  when  that  grant 

was  made.  The  plaintiff  assumed  the  ,burden  of 
1  proving  that  it  was  then  such  land  as  passed  by 

this  grant.  A  number  of  witnesses  were  exam- 
ined on  this  question  of  fact,  and  their  testimony  shows 
beyond  any  reasonable  doubt  that  it  was  swamp  land. 
It  is  true  none  of  these  witnesses  claimed  to  have  seen 
the  land  in  1850.  But  a  number  of  them  knew  it  for 
many  years.  One  testified  that  he  had  knowledge  of 
it  for  thirty  years,  and  others  testified  to  its  swampy 
character  at  times  so  far  remote  as  to  show  that  when 
the  country  was  in  a  state  of  nature,  and  before  the 
prairie  sod  in  that  part  of  the  state  was  broken  up, 
and  the  country  was  sparsely  settled,  the  land  was 
nearly  all  swamp.  It  is  true  that  none  of  these  wit- 
nesses knew  this  land  in  the  year  1850,  but  their  testi- 
mony relates  to  a  time  when  it  is  fair  to  presume  that 
the  condition  of  the  land  was  practically  the  same  as 
it  was  when  the  swamp  land  grant  was  enacted.  This 
finding  is  strongly  supported  by  the  fact  that  the  evi- 
dence shows  that  now,  after  the  country  has  been 
improved,  the  land  is  of  a  swampy  character,  and  that 
no  more  than  ten  or  twelve  acres  is  suitable  for  culti- 
vation. There  is  no  evidence  in  conflict  iwith  that 
above  considered,  except  the  testimony  of  the  defend- 
ant, who  saw  the  land  in  1892. as  he  "rode  past  it  in 
a  buggy  and  noted  it  from  the  roadway."  This  ques- 
tion in  the  case  requires  no  further  consideration. 


Digitized  by  VjOOQ IC 


568  BouBNB  y.  Ragan.  [96  Iowa 

11.^  It  appears  that  on  April  12, 1883,  the  board  of 
supervisors  of  Hamilton  county  conveyed  the  land  in 
controversy  to  A.  O.  Cragewick  for  the  sum  of  three 
hundred  dollars,  which  was  paid  into  the  county  treas- 
ury. The  deed  contained  a  covenant  of  general  war- 
ranty of  the  title.  The  purchaser  took  immediate 
I>ossession  of  the  land,  and  broke  up  above  twelve  acres 
of  sod,  which  was  all  that  was  susceptible  of  culti- 
vation. He  afterwards  died,  and  his  heirs  sold  and 
conveyed  the  land  to  the  plaintiff,  who  has  continued 
to  use  the  same  for  such  purposes  as  it  was  adapted  to 
up  to  this  time,  and  the  plaintiff  and  his  grantors  have 
since  the  year  1883  paid  the  taxes  on  the  land.  It 
does  not  appear  that  there  was  at  any  time  any  selec- 
tion of  the  land  as  swamp  land,  and  there  is  no  evi- 
dence of  any  affirmative  acts  of  the  county  in  the 
assertion  of  a  swamp  land  claim  to  the  land  except 
the  fact  that  the  county  conveyed  it  to  Cragewick.  It 
will  be  observed,  however,  that  the  deed  was  not  a  mere 
quitclaim.  It  was  in  the  form  of  an  assertion  of  abso- 
lute title;  and  the  consideration  was  not  nominal,  being 
at  the  rate  of ,  seven  dollars  and  fifty  cents  an  acre. 
Some  question  is  made  by  the  defendant  to  the  effect 
that  the  deed  executed  by  the  board  of  supervisors  is 
void  for  the  reason  that  the  board  was  not  authorized 
by  law  to  sell  the  land.  We  do  not  think  this  question 
ifi  a  material  one  in  this  controversy.  In  the  view  we 
take  of  the  case,  the  defendant  is  in  no  position  to 

profit  by  any  want  of  power  in  the  board  to  con- 
2  vey  the  land.     In  our  opinion,  the  defendant 

has  no  title  or  valid  claim  to  the  land,  and  so 
long  as  the  county  and  its  taxpayers  are  content  with 
the  acts  of  the  board,  the  defendant  cannot  be  heard  to 
question  the  conveyance. 

III.  The  defendant  claims  that  the  land  was 
properly  selected  as  belonging  to  the  Dubuque  &  Sioux 
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City  Railroad  Company  under  the  grant  of  1856.    The 
selection  of  this  land  was  filed  in  the  local  land 
3  office  in  December,  1877,  and  on  the  fourteenth 

day  of  November,  1891,  the  list  was  approved  by 
the  secretary  of  the  interior.  It  does  not  appear  that 
there  was  any  contest  in  regard  to  this  selection  and 
the  approval  thereof.  After  the  selection  was  approved 
and  certified,  and  on  the  nineteenth  day  of  February, 
1892,  the  railroad  company  executed  a  quitclaim  deed 
to  the  defendant  for  the  land.  This  suit  was  com- 
menced on  the  twenty-eighth  day  of  April  in  the  same 
year.  The  controlling  question  in  the  case  is  whether 
the  plaintiff  had  such  an  interest  in  the  land  as  to 
entitle  him  to  prove  by  parol  that  the  title  passed  to 
the  state  and  county  under  the  swamp  land  grant  and 
the  subsequent  acts  of  the  legislature  of  this  state. 
If  we  were  to  follow  the  case  of  Hays  v.  McCormick,  83 
Iowa,  89  (49  N.  W.  Eep.  69),  and  other  cases  determined 
by  this  court  before  and  after  that  case  was  decided, 
there  would  be  no  question  that  the  decree  of  the 
district  court  should  be  affirmed.  In  the  cited  case, 
and  others,  we  have  held  that,  as  the  swamp  land  grant 
was  a  grant  in  praesentiy  no  formal  conveyance  was 
required'  to  vest  the  title  to  the  lands  in  the  grantees, 
and  that  the  act  of  the  general  assembly  of  1853 
operated  in  the  same  manner  to  vest  the  title  to  such 
lands  in  the  respective  counties  in  which  they  were 
situated.  See  Emigrant  Co.  v.  Fuller^  83  Iowa,  599 
(50  N.  W.  Rep.  48).  The  case  of  Hays  v.  McCormick, 
above  cited,  was  removed  to  the  supreme  court  of  the 
United  States  ui)on  a  writ  of  error,  and  the  decision 
was  reversed  on  the  twenty -first  day  of  October,  1895 
(16  Sup.  Ct.  Rep.  37),  since  this  cause  was  submitted 
to  this  court.  The  opinion  of  the  supreme  court,  after 
a  review  of  a  number  of  c.i.sos  determined  by  that 
court,  holds  that,  under  the  facts  in  that  case,  the  title 
under  the  railroad  grant  was  valid,  and  that  it  was  not 
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competent  for  the  claimant  under  the  swamp  land 
grant  to  sustain  his  claim  to  the  land  by  parol  evidence 
that  it  is  and  was  in  fact  swamp  land.  The  principle 
upon  which  the  decision  is  based  is  that,  as  the  law 
confided  to  the  land  department  of  the  government 
authority  to  hear  and  determine  conflicting  claims 
under  the  respective  grants,  the  decision  of  that 
tribunal  was,  within  the  scope  of  its  authority, 
conclusive  ujyon  all  others.  We  need  not  further  refer 
to  the  decisions  of  the  supreme  court  of  the  United 
States  upon  this  question,  more  than  to  say  that  most 
of  them  were  actions  at  law  in  ejectment,  and  in 
some  of  them  that  fact  is  referred  to  as  a  reason  for 
holding  the  acts  of  the  land  department  as  conclusive. 
In  French  v.  Fyan,  93  U.  S.  169,  the  following  language 
is  employed:  "We  see  nothing  in  the  case  before  us 
to  take  it  out  of  the  operation  of  that  rule,  and  we  are 
of  the  opinion  that  in  this  action  at  law  it  would  be 
a  departure  from  sound  principle,  and  contrary  to 
well-considered  judgments  in  this  court  and  in  others 
of  high  authority,  to  permit  the  validity  of  the  patent 
to  the  state  to  be  subjected  to  the  verdict  of  a  jury  on 
such  oral  testimony  as  might  be  brought  before  it.'^ 
It  is  further  said  in  that  case,  in  substance,  that  if 
any  relief  can  be  had,  it  must  be  by  a  resort  to  the  equi- 
table jurisdiction  of  the  courts.  The  facts  in  the  case 
of  Hays  v.  McCormick,  upon  which  it  was  held  that 
the  plaintiff  could  not  maintain  his  claim  to  the  land, 
are  correctly  stated  in  the  opinion  of  the  supreme  court 
of  the  United  States,  as  follows:  "In  the  case  now 
before  us,  the  selection  by  Linn  county,  grantee  of  the 
state,  prior  to  1875,  of  swamp  and  overflowed  lands  in 
the  very  section  of  which  the  lands  in  dispute  formed 
a  part,  without  including  the  latter  in  such  selection, 
together  with  the  acquiescence  in  that  selection  by 
the  interior  department,  and  the  selection  by  or  under 
the  direction  of  the  secretary  of  the  interior,  and  their 
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certifications  to  the  state,  first  in  1858,  and  again  in 
1881,  of  the  lands  in  dispute,  as  lands  inuring  under 
the  act  of  congress  of  May  15,  1856,  to  the  Cedar 
Bapids  &  Missouri  Kiver  Railroad  Company,  and, 
therefore,  not  lands  embraced  by  the  act  of  1850,  con- 
stituted a  determination,  based  on  ^observation  and 
I  examination,'  that  the  lands  here  in  dispute  were  not 
swamp  and  overflowed,  and  therefore  had  not  been 
reserved  or  appropriated  prior  to  the  date  of  the  rail- 
road land  grant  act,  but  passed,  as  the  secretary  of 
the  interior  certified  to  the  state,  for  the  purposes 
named  in  the  railroad  act.  Twice  the  land  department 
certified  these  lands  to  the  state  as  inuring  to  it  under 
the  railroad  land  grant  act,  and  it  does  not  appear 
that  the  state  has  ever  questioned  the  correctness  of 
that  certification  or  applied  to  the  secretary  of  the 
interior  for  a  re-examination  as  to  the  character  of  the 
lands.  Nor  did  the  county  of  Linn,  so  far  as  the  record 
shows,  ever  contend  that  these  lands  belonged  to  it 
under  the  act  of  1850,  as  the  grantee  of  the  state,  until 
its  board  of  supervisors,  for  the  consideration  of  thirty 
dollars  (their  deed,  however,  reciting  one  dollar  as 
the  consideration),  sold  them  to  the  plaintiff,  taking 
his  promissory  note  for  the  price.  This  was  in  1888,  a 
few  days  before  this  suit  was  brought,  and  more  than 
thirty  years  after  the  secretary  of  the  interior  first 

certified  the  land  to  the  state  as  railroad  grant 
4  lands."    We  have  stated  some  of  the  facts  in 

the  case  at  bar.  It  will  be  observed  therefrom 
that  the  railroad  company  made  no  assertion  of  any 
right  to  this  land  until  more  than  twenty  years  after 
the  land  grant  act  was  passed;  and  when  it  attempted 
to  make  the  selection,  late  in  the  year  1877,  further 
action  in  that  matter  was  not  taken  until  late  in  the 
year  1891,  when  the  selections  were  approved  by  the 
secretary  of  the  interior.  This  was  more  than  twenty 
yeai»  after  the  railroad  was  entitled  to  the  land,  if  it 
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had  any  right  thereto.  What  was  known  as  the 
Dubuque  &  Sioux  City  Railroad  was  constructed  from 
the  east  to  the  west  line  of  the  state,  and  the  lands 
which  the  railroad  company  claimed  under  the  grant 
in  Buena  Vista  county  were  patented  to  it  about 
seventy-five  miles  west  of  the  land  in  controversy  in 
the  year  1871.  See  Buena  Vista  Co.  v.  L  F.  &  S.  C, 
R.  Co.,  55  Iowa,  157  (4  N.  W.  Rep.  474).  There  can  be 
no  other  reason  given  for  the  failure  to  select  this  land 
in  Hamilton  county,  before  it  was  selected,  than  that 
it  was  known  to  be  swamp  land,  and  therefore  did  not 
pass  by  the  railroad  grant.  The  fact  is  that  this  last 
selection,  approved  November  14, 1891,  was  designated 
as  a  "Supplemental  List  of  Lands,  No.  50,"  and  about 
one  thousand  acres  were  approved  as  passing  under 
the  grant.  It  was  quitclaimed  by  the  railroad  com- 
pany to  one  of  its  employes,  and  is  part  of  the  same 
selection  under  which  title  was  claimed  in  the  case 
of  Young  v.  Hanson,  95  Iowa,  717  (64  N.  W.  Rep.  654). 
The  plaintiff  had  been  in  actual  possession  of  this 
land,  under  his  conveyance  from  the  county,  for  more 
than  eight  years  before  the  selection  of  it  as  railroad 
land  was  approved.  He  had  improved  it  by  putting 
about  twelve  acres  of  it  in  cultivation,  and  the  evi- 
dence tends  to  show  that  ditches  had  been  dug  for  the 
purpose  of  drainage.  We  have  stated  the  facts  with 
some  particularity  because  we  think  that  the  decree  of 
the  district  court  should  be  affirmed  upon  the  ground 
of  equitable  estoppel,  by  the  failure  of  the  railroad 
company  to  assert  any  claim  to  the  land  for  many 
years,  and  by  permitting  the  plaintiff  without  objec- 
tion to  purchase  it  from  the  county,  and  expend  his 
money  in  its  improvement.  The  laches  of  the  railroad 
company  are  such  that  every  equitable  consideration 
demands  that  it  and  its  employe  should  be  estopi)ed 
from  now  questioning  the  plaintifTs  title.  It  is  quite 
apparent  that  the  innocent  purchasers  of  these  lands 
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should  be  protected  in  their  homes  from  such  attacks 
as  are  made  upon  them  in  this  case,  and  in  the  case  of 
Young  v,  Hanson,  above  cited.  There  are  no  other 
questions  which  require  consideration,  and  the  decree 
of  the  district  court  is  affirmed. 


F.  M.  Hunter,  Appellant,  v.  Thb  Prbnoh  Lbague 
Safety  Cure  Company  of  Sioux  City,  Iowa, 
George  W.  Kingsnorth,  J.  M.  Campbell,  William 
Davis  and  E.  C.  Palmer. 

Frav^aleat  Representation:    equity.    Equity  will  afford  relief  from 

1  a  contract  which  a  party  was  induced  to  make  through  misrep  • 

2  reseutations  made  by  the  other  party  as  positive  statements  of 
fact,  although  they  were  innoeently  made. 

Settlement:  fraud.  The  fact  that  one  who  was  fraudulently  induced 
S  to  subscribe  for  stock  settles  with  the  promoters  of  the  corpora- 
4  tion  f«r  a  conversion  of  the  Q>oney  paid  by  him,  knowing  of  the 
conversion,  does  not  affect  his  right  to  rescind  on  account  of  false 
representations  made  to  induce  him  to  subscribe,  he  having  no 
knowledge  that  the  representations  were  false  when  he  made  said 
settlement. 

Deemer,  J.,  took  no  part. 

Appeal  from  Pottawattamie  District  Cowr^.— Hon.  H.  E. 
Deemer,  Judge. 

Wednesday,  January  22,  1896. 

Action  in  equity  to  rescind  and  cancel  a  certain 
contract  for  shares  of  the  capital  stock  in  the  defend- 
ant company  on  the  ground  of  fraud,  and  for  judg- 
ment against  the  defendants  for  five  thousand  dollare 
paid  for  said  stock,  with  interest.  Defendants 
answered,  in  effect,  denying  generally  the  allegations 
of  fraud  and  alleging  a  settlement  whereby  plaintiff 
is  estopped  from  maintaining  this  action.  Plaintiff 
replied,  denying  each  allegation  .of  the  answer.  The 
case  was  tried  to  the  court,  and  a  decree  rendered 
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finding  the  fraud  alleged,  and  also  finding  that,  after 
acquiring  knowledge  of  the  fraud  plaintiff  was  guilty 
of  laches,  and  acquiesced  therein  to  such  an  extent  as 
to  preclude  him  from  exercising  the  right  of  rescission 
and  from  relief  in  a  court  of  equity,  wherefore  his  bill 
was  dismissed.     Plaintiff  sqp^pesilB.  —  Reversed. 

Harl  &  McCabe,  John  Y.  Stone,  W.  H.  C.  Jaqties, 
and  J.  C.  Mitchell  for  appellant. 

Wright  &  Baldwin^  A.  W.  Askwith,  John  P. 
Organ,  Jonas  M.  Cleland,  and  John  Wallace  for  appel- 
lees. 

Given,  J. — ^I.  This  case  and  the  case  of  one  C.  C 
C!ook  against  the  same  defendants  were  submitted 
together  in  the  district  court,  a  great  part  of  the  evi- 
dence being  alike  applicable  to  both  cases.  The  evi- 
dence as  to  both  is  so  blended  that  it  was  impracti- 
cable to  separate  it  in  making  the  abstracts,  but  we 
have  eliminated  from  consideration  all  that  which 
relates  exclusively  to  the  case  of  Cook,  as  that  case  is 
not  before  us.  There  is  but  little,  if  any,  controversy 
as  to  the  law  applicable  to  this  case,  and  the  con- 
tentions may  be  reduced'  to  two  inquiries,  namely, 
whether  the  plaintiff  has  so  established  his  allegations 
of  fraud  as  to  be  entitled  to  relief,  and  whether  the 
defendants  have  so  established  their  defense  of 
estoppel  as  to  defeat  plaintiff's  right  to  relief.  Plaint- 
iff's cause  of  action  is  stated  in  a  lengthy  petition,  and 
in  several  amendments  thereto,  the  material  parts  of 
which  are,  in  substance,  as  follows:  He  alleges  that 
saidi  personal  defendants,  acting  as  promoters  of,  and 
engaged  in  the  preliminary  steps  for  the  organization 
of,  the  defendant  company,  and  for  the  purpose  of 
inducing  plaintiff  to  take  and  pay  for  stock  in  said 
corporation,  Bepresented  and  caused'  to  be  represented 
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to  him  as  follows:  That  distinguished  and  scientific 
French  physicians,  as  a  result  of  years  of  investi- 
gation, discovered  a  formula  of  great  efficacy  in  the 
cure  of  drunkenness;  that  said  remedy  had  been  tested 
by  an  experience  of  eleven  years  under  control  of  the 
French  League  in  France;  that  records  of  cases  and 
cures  were  reported  to  the  register  general  in  France, 
sworn  to,  which  records  showed  the  great  efficacy  of 
the  treatment;  that  said  remedy  was  a  secret,  known 
only  to  the  discoverer,  and  entirely  unknown  in  the 
United  States,  except  to  said  defendants;  that  they 
had  bought  and  paid  for  said  remedy  the  sum  of  fifty 
thousand  dollars,  and  were  the  sole  owners  in  the 
United  States  of  said  remedy,  and  had  the  sole  right  to 
use  the  same  therein;  that  said  defendants  proposed  to 
plaintiff  to  sell  to  him  and  said  Cook,  for  five  thousand 
dollars  each,  one-fifth  of  the  stock  in  said  company,  the 
said  company  to  be  organized  upon  a  basis  of  a  capital 
of  five  hundred  thousand  dollars;  that  said  defendants 
further  represented  that  they  had  subscribed  for  the 
balance  of  said  stock,  and  paid  therefor  forty  thousand 
dollars  in  cash,  thus  making  d  paid-up  capital  of  fifty 
thousand  dollars  in  cash,  and  that  said  remedy  would 
be  assigned  and  sold  by  them  to  the  company  without 
any  further  consideration  therefor;  that,  relying  upon 
said  representations,  the  plaintiff  did  subscribe  for  five 
hundred  shares  of  said  stock,  and  paid  to  the  defend- 
ants therefor  five  thousand  dollars  in  cash,  receiving 
certificates  Nos.  6,  24,  26,  and  28.  Plaintiff  alleges  that 
said  representations  were  false  and  fraudulent,  and 
known  to  be  such  by  the  defendants  at  the  time  they 
were  made.  He  alleges  that  neither  of  said  personal 
defendants  had  subscribed  or  paid  for  stock;  that  they 
>had  not  paid  any  consideration  for  the  stock  issued  to 
them;  that  at  the  time  plaintiff  and  Cook  paid  said  ten 
thousand  dollars  it  was  not  the  intention  of  the 
defendant  persons  that  said  money  should  go  into  the 
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treasury  of  the  company,  but  that  it  should  be  secretly 
taken  and  divided  among  them;  and  that  it  was 
divided,  and  was  not  used  to  pay  for  the  said  pre- 
tended formula.  Plaintiff  further  alleges  that  at  the 
time  of  receiving  said  money  said  personal  defendants 
were  acting  as  promoters  and  oflScers  of  said  corpo- 
ration, and  thereby  became  the  trustees  of  the  plaintiff 
for  the  disposition  of  said  money,  and  still  hold  the 
same  in  that  capacity.  Plaintiff  prays  for  a  decree 
rescinding  his  subscription  for  said  stock  and  canceling 
the  contract  by  which  the  same  was  sold  to  him;  that 
the  defendants  be  decreed  trustees  of  plaintiff  as  to 
said  money;  that  they  be  ordered  to  pay  over  the  same 
to  plaintiff,  and  that  he  have  judgment  against  the 
defendants  for  the  said  sum  of  five  thousand  dollars, 
with  interest. 

Defendants  answered,  denying  every  allegation  in 
the  petition  and  amendments  thereto,  and  alleging  as 
follows:  That  at  the  time  of  purchasing  said  stock 
the  plaintiff  knew  the  nature  of  the  enterprise  and  of 
the  remedy;  that  he  waived  his  right  to  bring  this 
action,  for  the  reason  that  with  knowledge  of  the  facts 
he  made  a  complete  settlement  of  all  matters  relating 
thereto  on  the  twelfth  of  July,  1892,  and  aflSrmed 
the  contract  of  the  purchase  of  said  stock,  "and 
because  of  his  failure  to  revoke  said  contract;"  that 
because  of  said  full  and  final  settlement  defendants 
had  "expended  large  sums  of  money  and  incurred  per- 
sonal obligations,  by  reason  whereof  plaintiff  is  barred 
and  estopped  from  maintaining  this  action,  and 
waived  the  right  of  recission  of  the  purchase  of  said 
stock  and  to  sue  for  return  of  the  money." 

II.  Upon  both  the  issue  of  fraud  and  of  estoppel 
the  evidence  is  so  voluminous  that  it  cannot  be  set  out 
in  detail  within  the  proper  limits  of  an  opinion.    It  will 
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be  sufficient,  however,  that  we  state  in  general  terms 
our  conclusion®  upon  the  controlling  questions 
1  presented.    We  are  in  no  doubt  but  that  the 

defendant  Campbell,  to  induce  the  plaintiff  to 
join  in  this  enterprise,  repeatedly  made  representa- 
tions to  him,  substantially  as  alleged  concerning  the 
origin,  tests,  and  efficacy  and  cost  of  the  cure,  and 
that  it  was  a  secret.  We  are  equally  satisfied  that 
defendants  Campbell,  Kingsnorth,  and  Davis  made 
similar  representations  to  C.  C.  Cook,  with  the  expec- 
tation and  intention  that  they  would  be  communicated 
to  the  plaintiff,  and  for  the  purpose  of  influencing  the 
plaintiff  and  said  Cook  to  take  stock  in  the  corpo- 
ration. It  does  not  appear  that  the  defendant  Palmer 
ever  made  any  of  the  said  representations,  but  we 
think  it  does  fairly  appear  that  he  and  all  of  the 
defendants  knew  that  such  representations  were  being 
made  for  the  purpose  of  influencing  the  plaintiff,  and 
that  they  approved  and  ratified  the  making  thereof. 
That  said  representations  were  made  to  induce  the 
plaintiff  to  take  and  pay  five  thousand  dollars  in  casih 
for  etock  in  said  corporation  cannot  be  questioned. 
As  to  the  truth  of  said  representations,  it  clearly 
appears  that  there  was  not  one  syllable  of  truth 
therein,  unless  it  be  as  to  the  efficacy  of  the  cure,  upon 
which  the  defendants  were  acting.  It  was  not  a  new 
or  secret  remedy,  but  one  known  for  a  long  time  to 
many  physicians,  and  which,  according  to  the  testi- 
mony of  persons  treated  by  the  defendant  corporation, 
appears  to  have  some  value  a©  a  remedy.  It  is  con- 
ceded that  the  defendant  Davis,  who  is  a  physician, 
prepared  this  formula,  and  that  it  had  not  originated, 
had  not  been  tested,  an4  had  not  been  purchased  as 
represented.  Davis  knew  that  the  representations 
were  false,  and,  although  the  other  defendants  deny 
that  they  had  such  knowledge,  we  think  their  own 
Vol.  96  la— ;]7 
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statements  show  that  they  did  not  believe  the  repre- 
sentations to  be  true.  In  Mohler  v.  Carder^  73  Iowa, 
582  (35  N.  W.  Rep.  647),  it  is  said:  "Another  equally 
well  established  rule  is  that,  to  entitle  a  party  to  relief 
in  equity  by  reason  of  fraudulent  misrepresentations, 
it  is  not  necessary  that  it  be  shown  that  the  party 
making  the  false  statements  knew  that  they  were  false 

when  he  made  them.  They  may  have  been 
2  innocently  made,  yet,  if  represented  as  positive 

statements  of  fact,  as  distinguished  from  mere 
opinions,  and]  relied  upon  by  the  other  party  to  his 
prejudice  to  the  extent  that  he  is  led  to  act  hereon, 
equity  will  afford  relief.'^  Applying  this  rule,  the 
plaintiff  is  entitled  to  relief,  though  the  defendants 
other  than  Davis  did  not,  at  the  time,  know  of  the 
falsity  of  said  representations. 

The  charge  that  said  personal  defendants  falsely 
represented  that  they  had  subscribed  and  paid  fifty 
thousand  dollars  in  cash  for  the  stock  in  said  corpora- 
tion other  than  that  to  be  issued  toCook  and  the  plaint- 
iff is,  we  think,  fully  established.  It  does  appear  that 
said  defendants  had  each  for  himself  purchased  from 
Davis  an  interest  in  the  formula,  and  had  paid  him 
therefor  partly  in  cash  and  partly  in  property  of 
uncertain  value.  As  the  cure  was  the  basis  of  the 
organization  of  the  corporation,  it  may  be  said  that  by 
reason  of  these  purchases  the  defendants  were  entitled 
to  stock  as  stated  upon  transferring  the  formula  to 
the  corporation;  but  it  was  not  true,  as  stated,  that 
they  had  paid  fifty  thousand  dollars  in  cash  to  the 
corporation  for  said  stock.  There  can  be  no  doubt  but 
that  the  representation  that  fifty  thousand  dollars  in 
cash  had  been  paid  for  this  stock  was  known  to  be 
false,  and  was  made  to  induce  the  plaintiff  to  take 
the  stock  he  did. 
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It  is  contended  on  behalf  of  defendants  that 
plaintiff  was  not  a  subscriber  to  the  stock  of  the  com- 
pany, but  that  he  was  a  purchaser  of  stock  from  said 
personal  defendants,  and  that,  therefore,  they  had  the 
right  to  retain  and  divide  among  themselves  the  five 
thousand  dollars  paid  by  him,  as  well  as  that  paid  by 
Cook;  while  plaintiff  contends  that  he  was  the  sub- 
scriber to  the  company  for  stock,  and  that  the  ten 

thousand  dollars  should  have  gone  into  the 
3  treasury  of  the  company.    Upon  this  contention 

we  think  the  weight  of  the  evidence  is  with  the 
plaintiff.  Plaintiff  did  not  contract  for  an  interest  in 
the  cure,  nor  waiS  such  an  interest  ever  transferred  to 
him.  He  contracted  for  etock  in  the  corporation,  and 
it  was  certificates  of  stock  that  were  delivered  to  him 
in  return  for  his  five  thousand  dollars.  That  money 
belonged  to  the  corporation,  and  the  defendants  had 
no  right  to  appropriate  it  to  their  individual  use  as 
they  did.  If  by  reason  of  their  ownership  in  the  for- 
mula they  were  entitled  to  compensation  for  the  transr 
f er  thereof,  it  was  from  the  corporation  to  which  they 
transferred  it,  and  not  from  individual  stockholders 
thereof. 

Without  further  discussion  on  this  branch  of  the 
case,  we  will  say  that  under  the  record  before  us  the 
conclusion  is  irresistible  that  this  scheme  was  a  base 
fraud,  designed  to  deceive  whoever  might  deal  with 
the  corporation  for  stock,  territory,  or  treatment,  and 
that  the  fraud  was  participated  in  actively  or  passively 
by  all  the  defendants.  In  the  case  of  this  plaintiff  the 
fraudulent  scheme  accomplished  its  intended  purpose, 
as  thereby  he  was  induced  to  pay  the  five  thousand 
dollars,  which  we  think  was  not  only  fraudulently 
obtained,  but  wrongfully  converted,  by  the  defend- 
ants, who  at  the  time  were  acting  as  officers  of  the  cor- 
poration. 
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III.  The  aflarmative  defense  pleaded  by  the 
defendants  is  not  very  clearly  stated,  but,  as  we  under- 
stand the  pleadings,  the  claim  is  that  the  plaintiff  is 
estopped  from  maintaining  this  action  for  two  rea- 
sons, namely:  First,  That  on  the  twelfth  day  of  July, 
1892,  the  plaintiff,  with  knowledge  of  the  facts 
4  and  circumstances  touching  the  matters  com- 

plained of,  made  a  complete  and  final  settle- 
ment with  the  defendants  of  the  differences  existing 
between  them;  and  that  the  defendants,  relying 
thereon,  epent  large  sums  of  money  and  incurred  per- 
sonal obligations.  Second.  That  plaintiff,  with  such 
knowledge,  on  the  said  twelfth  day  of  July,  1892, 
affirmed'  his  contract  of  purchase  of  said  stock,  and 
waived  his  rig'ht  to  rescind  the  same,  and  that  defend- 
ants relying  thereon,  afterwards  expended  large  sums 
of  money,  and  incurred  personal  obligations.  Plaint- 
iff denies  that  there  was  any  settlement,  and  denies 
that  he  waived  his  right  to  rescind  said  contract. 
These  inquiries  render  it  necessary  that  we  determine 
what  knowledge  the  plaintiff  had  on  July  12,  1892,  as 
to  the  truth  or  falsity  of  the  representations  com- 
plained of.  He  concedes  that  recently  theretofore  he 
had  learned  that  money  paid  by  Cook  and  himself  had 
not  been  put  into  the  treasury  of  the  company,  but 
had  been  divided  among  the  defendants.  It  was 
because  of  this  information  that  he  became  dissatis- 
fied, and  the  meeting  on  July  twelfth  was  called  to 
consider  his  complaints  and  those  of  Cook,  w^o  was 
also  dissatisfied.  Plaintiff  testifies  that  at  the  time  he 
did  not  have  knowledge  of  the  falsity  of  the  repre- 
sentations concerning  the  cure,  and  there  is  no  direct 
evidence  that  he  then  had  knowledge  that  such  rep- 
resentations, were  false.  There  is  evidence  tending  to 
show^  quite  strongly  *hat  prior  to  that  date  Cook 
became  informed  of  the  facts  concerninir  the  cure* 
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The  defendant's  contention  is  that  in  all  these  trans- 
actions Cook  was  authorized*  to  and  did  act  for  the 
plaintiff,  and  that  plaintiff  is  therefore  bound  by  the 
knowledge  that  Cook  had.  We  do  not  think  the 
record  sustains  this  claim  of  the  defendants.  It  is 
true  that  the  plaintiff  and  Cook  took  and  paid  for 
the  same  amount  of  stock  upon  the  same  conditions 
and  under  quite  similar  circumstances,  and  that  they 
acted  together  to  some  extent  throughout  the  trans- 
action. It  ifi  true  that  plaintiff  paid  two  thousand 
seven  hundred  and  thirty  dollars  on  his  stock  to 
Cook  as  secretary  of  the  company  at  Council 
Bluffs,  and  at  the  same  time  signed  the  articles  of 
incorporation  as  one  of  the  incorporators.  We  do 
not  think,  however,  that  it  is  shown  that  Cook 
had  any  authority  from  the  plaintiff  to  act  -for  him, 
but  only  that  because  of  the  circumstances  they  acted 
largely  together  in  the  matter.  It  certainly  does  not 
appear  that  Cook  had  any  authority  to  act  for  the 
plaintiff  in  the  matter  of  rescinding  or  not  rescinding 
the  contract,  or  in  settling  the  differences  with  the 
defendants.  All  that  plaintiff  knew  on  the  twelfth 
concerning  the  matters  complained'  of  was  that  his 
money  had  been  appropriated  by  the  personal  defend- 
ants to  their  own  use.  There  is  no  doubt  but  that  his 
complaints  because  of  this  were  the  subject  of  dis- 
cussion at  the  meeting  that  day,  and  of  an  effort  to 
effect  a  settlement;  but  it  is  clear  that  no  settlement 
was  accomplished,  as  neither  party  was  willing  to 
accept  the  terms  proposed  by  the  other.  Even  if 
plaintiff  had  consented  to  the  terms  of  settlement  pro- 
posed by  defendants,  it  would  not  estop  him  from 
maintaining  this  action,  inasmuch  a«  at  that  time  he 
did  not  know  of  the  falsity  of  the  representations  made 
to  him  concerning  the  cure. 

IV.    Prior  to  July  twelfth  the  defendants  had 
entered  into  negotiations  for  the  sale  of  the  right  to 
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use  this  remedy  in  several  different  parts  of  the 
country,  and  the  terms  of  settlement  discussed  had  in 
view  the  repayment  to  the  plaintiff  of  his  money  out 
of  the  proceeds  to  be  derived  from  the  sale  of  territory. 
Defendants  contend  that  the  failure  to  effect  a  settle- 
ment "was  on  account  of  the  plaintiff  and  Cook 
announcing  their  decision  to  retain  their  inter- 
est in  the  company,  upon  condition  that  Cook  should 
have  exclusive  control  of  the  medical  department 
of  the  institute,  and  Cook  and  Hunter  should 
have  the  right  to  sell  the  furniture  and  lease  of 
the  institute,  and  that  Cook  should  be  allowed  to  go 
to  Worthington,  and  close  the  deal  there,  together 
with  some  other  minor  conditions  to  which  the  defend- 
ants acceded  with  the  understanding  that  this  should 
end  all-  the  troubles  and  disagreements  between 
plaintiff  and  Cook  and  these  defendants/^  The  evidence 
tends  quite  strongly  to  sustain  this  claim  as  to  Cook, 
but  we  think  fails  to  sustain  it  as  to  the  plaintiff. 
While  the  evidence  is  conflicting  on  this  subject,  we 
think  the  fact  that  plaintiff,  immediately  upon  his 
return  from  Sioux  City  to  his  home  in  Council  Bluffs, 
took  steps  to  institute  this  suit,  goes  far  to  corrobo- 
rate him  in  his  denial  of  this  claim  of  defendants.  But, 
even  if  he  had  then  consented,  as  claimed,  we  have 
seen  that  he  had  not  as  yet  learned  the  falsity  of  the 
representations  made  to  him  concerning  the  cure,  but 
was  complaining  solely  upon  the  ground  of  the  mis- 
appropriation of  his  money.  If  plaintiff  had  made  a 
settlement  as  alleged,  or  if  he  had  consented  to  waive 
his  right  to  rescind  the  contract  and  to  romain  in  the 
enterprise,  not  then  knowing  of  the  falsity  of  the  rep- 
resentations made  to  him  concerning  the  cure,  he  had 
the  right  thereafter,  upon  learning  of  the  falsity  of 
said  representations,  to  rescind  the  contract  and 
recover  back  his  money.  These  considerations  dispose 
of  all  the  material  contentions  in  the  case,  and  lead 
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us  to  the  conclusion  that  the  plaintiff  is  entitled  to 
judgment  against  the  defendants  for  five  thousand 
dollars,  with  interest  from  July  12, 1892,  and  for  costs. 
The  death  of  the  defendant  E.  C.  Palmer  pending 
this  appeal  having  been  suggested  and  his  adminis- 
trator made  a  party  defendant,  the  judgment  will  be 
rendered  accordingly. — Reversed. 

Deemer,  J.,  took  no  part. 


Elvin  Carson,  by  his  Next  Friend,  v.  The  Chicago,       \m  ml 

Book  Island  &  Pacific  Railway  Company,  V^ 

Appellant.  ''"^   ^ 

Railroads:  oontbibutoby  nbgugenoe.  A  boy  twelve  years  old,  of 
good  ability  and  usually  well  informed,  who  is  injured  by  catch- 
ing his  foot  between  the  end  of  a  moving  turntable  and  the  side 
of  the  pit  while  attempting  to  step  from  it  on  a  dark  night,  is 
guilty  of  contributory  negligence,  as  matter  of  law. 

Appeal  from  Marion,   District  Court. — Hon.  A.   W. 
Wilkinson,  Judge. 

Wednesday,  January  22, 1896. 

Action  for  personal  injuries.  Judgment  for 
plaintiff,  and  the  defendant  appealed.— i2et?^5^rf. 

Cummins  &  Wright,  Robert  Mather,  and  /.  D. 
Gamble  for  appellant. 

Warren  Bros,  and  Earle  &  Prouty  for  appellee. 

Granger,  J. — The  plaintiff,  a  minor  of  the  age  of 
twelve  years,  brings  this  action  by  his  next  friend,  to 
recover  for  an  injury  received  while  playing  on  a  turn- 
table owned  by  the  defendant  company.  The  turn- 
table is  situated  on  the  depot  grounds  of  the  defend- 
ant at  Pella,  Iowa,  and  is  something  over  two  hundred 
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feet  from  the  depot,  and  about  one  hundred  and 
twenty-five  feet  from  a  lot  or  space  used  as  a  play- 
ground, and,  to  quite  an  extent,  as  a  public  resort. 
The  table  is  between  the  company's  tracks  and  is  in 
no  way  connected  with  the  playground  or  any  public 
way  by  a  traveled  track  or  path.  The  table  was  at 
times  locked,  and  at  others  unlocked.  It  appears  from 
the  evidence  that  boys  frequently  visited  it  to  play, 
and  there  is  some  evidence  tending  to  show  that  the 
agent  at  Pella  knew  of  this,  but  the  fact  is  much  in 
doubt.  The  table  is  a  heavy  piece  of  machinery  for  the 
turning  of  engines,  but  so  constructed  that  the  boys 
going  there  to  play  could,  before  getting  on,  put  it  in 
motion  and  then  get  on  and  ride.  On  the  evening  that 
plaintiff  was  hurt,  he,  with  several  other  boys,  went 
to  the  table,  after  dark, — some  of  the  other  boys  reach- 
ing there  before  he  did, — and  when  he  came  to  the 
table  it  was  in  motion.  He  helped  to  push  it  a  little 
and  then  jumped  on  the  table,  to  ride.  After  getting 
on  he  walked  across  the  table,  along  the  track 
thereon,  as  we  understand;  and  when  the  rails  on 
the  turntable  came  in  line  with  the  rails  leading 
from  the  table,  and  while  it  was  still  in  motion,  plaint- 
iff, in  stepping  off  the  table,  got  his  foot  between  the 
end  of  the  table  and  the  »ide  of  the  pit,  and  was 
injured.  At  the  close  of  the  plaintiff's  testimony  the 
defendant  moved  the  court  to  direct  a  verdict  for  it 
on  several  grounds,  among  which  wereijirstf  because 
there  was  no  negligence  on  the  part  of  the  defendant 
of  which  plaintiff  can  complain;  and,  second,  the  evi- 
dence shoATO  affirmatively  that  the  plaintiff  was  guilty 
of  contributory  negligence  causing  his  injury.  The 
court  overruled  the  motion,  and  error  is  assigned  on  the 
rulinj?. 

Unless  we  overrule  the  holding  in  Merryman  v. 
Rail u  ail  Co,,  85  Iowa,  634  (52  N.  W.  Rep.  545),  we  must 
reverse  this  case,  for  the  cases  cannot  bo  distinguished 
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on  principle.  The  holding  in  that  case  has  the  sup- 
port of  both  reason  and  authority,  and  it  does  not 
seem  to  be  doubted.  There  is,  however,  an  effort  to 
distinguish  the  cases.  In  the  Mernjman  Case  the  boy 
was  thirteen  years  old.  He  jumped  upon  the  table  and 
lay  down  with  his  feet  projecting  beyond  the  end  of 
the  table,  so  that  one  leg  was  caught  between  the  table 
and  the  embankment,  and  he  was  injured.  The  court 
below  seems  to  have  been  in  much  doubt  on  the 
question,  and  observed  this  distinction  between  the 
cases:  that  in  the  Merry  man  Case  the  boy  allowed  his 
legs  to  project  over  the  turntable,  while  in  this  case 
the  injury  resulted  in  an  attempt  to  step  off  the  table 
when  it  was  in  motion.  It  is  true  that  in  the  Merry- 
man  Case  the  legs  could  not  project  over  the  end  of 
the  table  as  it  passed  a  given  point,  without  injury, 
and  it  appears  that  the  boy  knew  that,  if  he  only  gave 
it  thought,  which  he  did  not  do,  because  he  was  having 
fun.  It  is  also  true  in  this  case  that  the  plaintiff 
knew,  if  he  stopped  for  an  instant  to  think,  that  he 
was  liable  to  get  hurt  by  being  caught  betweentthe 
end  of  the  table  and  the  side  of  the  pit.  But  he  did 
not  think  about  it.  This  is  the  conclusion  from  his 
testimony.  In  fact,  it  is  what  he  states.  A  lengthy 
examination  caused  some  confusion  of  statements,  but 
the  conclusion  is  not  doubtful.  In  this  case  it  was  not 
certain  that  an  injury  would  result  from  an  attempt  to 
get  off  while  the  table  was  in  motion,  but  the  injury 
was  certain  to  result  if  there  was  a  failure  to  step 
over  the  opening.  In  the  Merry  man  Case  the  injury 
was  certain  to  result  if  the  legs  were  projecting  at  a 
given  point.  There  is  no  practical  distinction.  Both 
are  cases  grounded  on  a  failure  to  give  attention  to 
danger  when  it  was  perfectly  apparent,  and  the  facts 
constituting  the  danger  absolutely  known.  The 
plaintiff  was  a  boy  twelve  years  of  age,  lacking  a 
single  day.     The  record  shows  him  to  have  been  a 
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boy  of  good  ability,  and  usually  well  informed.  He 
was  familiar  with  the  table,  having  played  there 
before;  and  the  case  in  such  respects  is  not  different 
from  the  Merryman  Case.  In  that  case,  it  is  true, 
the  boy  was  one  year  older,  but  the  rule  of  diligence 
is  applied  to  boys  under  twelve  years  of  age.  In 
Masserv.  Railway  Co.,  68  Iowa,  605  (27  N.  W.  Rep.  776), 
the  rule  is  applied  to  a  boy  eleven  years  of  age.  In 
many  cases  it  is  extended  even  further.  In  the  Merry- 
man  Case  it  is  said,  "The  law  imposes  upon  minors  the 
duty  of  giving  such  attention  to  their  surroundings, 
and  care  to  avoid  danger,  as  may  be  fairly  and  rea- 
sonably expected  from  persons  of  their  age  and 
capacity."  That  rule,  applied  to  this  case,  is  con- 
clusive of  it;  for  it  cannot  well  be  said  but  that  it 
might  fairly  and  reasonably  be  expected  that  a  boy 
twelve  years  of  age,  of  usual  intelligence  and  informa- 
tion, would  understand  the  importance  of  observing 
care  in  being  upon  a  moving  turntable  in  the  night, 
and  stepping  therefrom  over  an  open  space,  into  which 
he  might  step  and  be  injured. 

The  question  of  the  negligence  of  the  defendant 
we  need  not  consider,  inasmuch  as  the  facts  as  to  con- 
tributory negligence  are  so  conclusive  of  the  case.  A 
verdict  should  have  been  directed  for  the  defendant — 
Reversed. 
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Sol  Zukdblowitz,  Appellant,  v.  E.  T.  Webstbe  and  i  oo  sot 

Julia  Webstbe,  his  Wife,  W.  E.  Fox,  Intervener.       |ii  %. 

Speeiflo  performaBoe  of  a  parol  agreement  to  sell  land  made  by  the 
2  husband  alone  will  not  be  enforced  against  a  subsequent  honaflde 
purchaser  from  husband  and  wife,  who  paid  part  of  the  considera- 
tion before  and  part  after  notice  of  contract,  when  it  is  probable 
that  the  contract  was  conditioned  upon  the  wife^s  signing  the  deed 
and  where  the  small  amount  paid  upon  the  contract  was  tendered 
back. 

1   Pradiee*  Insufficiency  of  a  pleading  is  waived  by  failure  to  demur. 

Appeal  from   Chickasaw  District  Court. — Hon.  L.  E. 
Fellows,  Judge. 

Wednesday,  Januaey  22, 1896. 

Action  in  equity  for  a  specific  performance  of  a 
contract  to  convey  certain  real  estate.  Decree  for 
intervener.    Plaintiff  appeals. — Affirmed. 

J,  B.  Bane  for  appellant. 

Springer  &  Clary  for  intervener. 

P.  S.  Webster  for  defendants  Webster. 

Kinne,  J. — ^1.  Plaintiff  claims  that  on  May  7^ 
1894,  he  and  defendant  E.  T.  Webster  entered  into  a 
parol  agreement  by  the  terms  of  which  he  purchased 
from  Webster  a  part  of  a  lot  in  New  Hampton,  Town, 
for  the  agreed  price  of  nine  hundred  and  thirty-five 
dollars,  ten  dollars  of  which  was  then  paid,  and  the 
balance  was  to  be  paid  on  May  8,  1894,  on  the  delivery 
of  the  deed;  that  of  the  entire  consideration  thus  to  be 
paid,  plaintiff  was  to  pay  a  mortgage  of  six  hundred 
dollars,  which  was  on  the  property  and  the  balance  in 
cash;  that  on  May  8,  1894,  he  offered  to  pay  Webster 
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the  balance  of  the  purchaee  money,  but  the  latter 
refused  to  accept  the  money  op  to  execute  the  deed. 
Plaintiff  avers  a  readiness  to  fully  perform  on  his  part. 
He  asks  for  a  decree  against  Webster  and  his  wife 
requiring  a  conveyance  of  the  property.  Fox  inter- 
vened, and  alleged  that,  prior  to  the  commencement  of 
this  action,  and  on  May  8, 1894,  he  for  a  valuable  con- 
sideration purchased  the  premises  and  received  a 
warranty  deed  therefor  from  Webster  and  wife;  that 
the  title  waa  then  in  Webster,  who  was  also  in 
possession  of  the  premises.  He  prays  that  he  be 
adjudged  the  owner  of  said  premises. ,  Plaintiff,  for 
answer  to  Fox's  petition  of  intervention,  denies  all  of 
its  allegations  except  that  Webster  owned  the  prem- 
ises before  May  7,  1894;  says  that  the  sale  and  deed 
were  not  made  or  given  until  May  22,  1894,  that  the 
sale  was  not  a  bona  fide  one,  and  that  when  the  deed 
was  delivered  this  suit  was  pending,  of  which  Fox  had 
notice.  Defendants  Webster  answer  plaintiflf's  petition, 
admitting  that  E.  T.  Webster  made  a  conditional  sale 
of  the  premises  and  that  he  received  thereon  ten 
dollars.  Aver  that  defendant  Julia  A.  Webster  was 
not  a  party  to  the  sale  nor  to  the  contract,  nor  did  she 
ever  consent  to  the  same;  that  no  deed  was  to  be 
delivered  to  the  premises  until  the  purchase  price  was 
fully  paid,  and  that  the  same  has  not  been  paid  or 
tendered;  that,  prior  to  the  beginning  of  this  action, 
E.  T.  Webster  tendered  back  to  plaintiff  the  ten 
dollars  he  had  paid,  which  plaintiff  refused  to  accept 
Deny  all  allegations  of  the  petition  not  expressly 
admitted,  and  pray  that  plaintiff's  bill  be  dismissed. 
At  the  conclusion  of  the  trial  the  court  entered  a 
decree  in  favor  of  intervener  and  dismissed  plaintiff's 
bill. 

II.  Much  time  is  spent  in  argument  by  the 
plaintiff  in  support  of  his  contention  that  certain  evi- 
dence introdr?ed  by  the  intervener  should  not  be  con- 
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sidered,  because,  as,  he  contends,  intervener's  petition 
did  not  present  a  cause  of  action,  in  that  it  failed  to 
allege  that  his  purchase  was  made  in  good  faith  and 
without  notice.  Intervener  also  claims  that  plaintiff, 
in  his  answer  to  the  petition  of  intervention,  has  not 
shown  himself  entitled  to  any  relief,  in  that  he 
1  alleges  no  rights  in  the  premises.    The  plaintiff, 

in  his  answer  to  the  petition  of  intervention, 
put  in  issue  the  question  of  notice  and  good  faith. 
Besides,  if  the  petition  of  intervention  presented  no 
cause  of  action  it  should  have  been  attacked  by 
demurrer,  and  if  the  answer  thereto  failed  to  set  up  a 
good  defense,  intervener  should  have  demurred 
thereto.  Both  parties  having  failed  to  test  the 
suflBciency  of  the  pleadings  now  objected  to,  by 
demurrer,  they  have  waived  objections  which,  at  the 
proper  time  and  in  the  proper  manner,  might  have 
been  urged  thereto.  Code,  section  2650;  Benjamin  v, 
Vieth,  80  Iowa,  149  (45  N.  W.  Rep.  731);  Knapp  & 
Spalding  Co.  v.  Barnard,  78  Iowa,  347  (43  N.  W.  Rep. 
197);  Ltjnn  v.  Morse,  76  Iowa,  665  (39  N.  W.  Rep.  203). 
III.  The  real  question  is  as  to  whether  such  a 
case  has  been  made  by  the  plaintiff  as  would  justify 
a  decree  for  specific  performance.  The  plaintiff  asks 
such  a  decree  as  against  both  Webster  and  his  wife. 
It  appears  without  conflict  that  Webster's  wife  was 
not  a  party  to  the  contract  made  by  her  husband,  and 
that  she  refused  to  execute  a  deed  to  the, plaintiff  for 
the  property.  Not  having  been  a  party  to  the  claimed 
agreement  with  the  plaintiff,  she  was  not  bound 
thereby,  and  plaintiff  is  not  entitled  to  a  decree,  in  any 
event,  against  her.  He  might,  however,  under  such 
circumstances,  ,  prosecute  his  action  in  equity  for  a 
performance  by  the  husband  to  the  extent  of  his  lia- 
bility, or  he  might  refuse  to  accept  such  a  partial  per- 
formance, and  prosecute  his  action  at  law  for  damages 
for  a  breach  of  contract.    He  has  chosen  the  former 
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course,  and  insists  that  he  has  made  a  case  entitling 
him  to  a  decree  against  the  husband.  Now,  no  rule  of 
law  is  better  settled  than  "that  the  specific  execution 
of  a  contract,  in  equity,  is  not  a  matter  of  absolute 
right,  but  it  is  a  remedy  the  right  to  which  rests  alone 
in  the  sound  discretion  of  the  chancellor, — a  discretion 
controlled  by  established  principles  of  equity  in  view 
of  all  the  facts  and  circumstances  attending  the  case 
presented."  University  v.  Trust  Co.,  87  Iowa,  51  (53  N. 
W.  Rep.  1080);  3  Pomeroy  Eq.  Jur.  section  1404;  1  Story 
Eq.  Jur.  section  742;  Grimes  v.  Hamilton  County,  37  Iowa, 
290;  Palo  Alto  County  v.  Harrison,  68  Iowa,  81-90  (26  N. 
W.  Rep.  16);  Clark  v.  Maurer,  77  Iowa,  717,  720  (42  N. 
W.  Rep.  522);  Thurston  v.  Arnold,  43  Iowa,  43.  In  the 
last  case  it  is  said:  "If,  in  the  judgment  of  a  court  of 
equity,  good  faith  and  justice  between  the  parties 
will  be  attained  by  enforcing  the  contract,  the  failure 
to  perform,  or  a  readiness  to  perform,  at  the  precise 
time  fixed  will  not  prevent  its  enforcement."  Specific 
performance  will  not  be  decreed  when  it  would  not  be 
equitable  (Smith  v.  Shepherd,  36  Iowa,  254);  and  the 
party  will  often  be  remitted  to  his  legal  remedy  (Auter 
V.  Miller,  18  Iowa,  412).     Bearing  these  principles  in 

mind,  we  may  look  to  the  facts  as  disclosed  in 
2  this  record.    Plaintiff  and  Webster  do  not  agree 

as  to  the  conditions  of  the  contract  of  sale.  The 
latter  insists  that  the  arrangement  was  that  he  was  to 
sell  the  property  to  plaintiff  for  nine  hundred  and  fifty 
dollars  providing  it  was  satisfactory  to  his  (Webster's) 
wife,  and  she  would  sign  the  deed.  Plaintiff  swears 
that  there  was  no  such  condition,  and  he  is  supported 
to  some  extent  by  his  clerk,  who  heard  some  of  the 
conversation  between  plaintiff  and  Webster.  Web- 
ster's testimony  is  to  the  effect  that  about  May  1,  1894, 
plaintiff  had  offered  him  one  thousand  dollars  for  the 
property,  and  this  is  not  denied.  It  appears,  also,  that 
information  of  tliis  offer  was  conveyed  to  the  wife,  and 
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that  afterwards,  when  she  was  advised  that  plaintiff 
would  ,only  give  nine  hundred  and  fifty  dollars  she 
refused  to  sign  the  deed.  Now,  on  the  morning  after 
plaintiff  claims  to  have  purchased  the  property,  Fox, 
the  intervener,  purchased  ,it  for  one  thousand  dollars. 
It  appears  that  he  has  paid  the  entire  purchase  price.  It 
is  certain  that  a  portion  of  it.  was  paid  long  before  he 
had  any  notice  that  plaintiff  claimed  to  have  purchased 
the  place,  and  it  does  not  appear  with  certainty  when 
the  balance  was  paid.  We  think  it  is  clear  that,  at 
the  time  intervener  purchased  the  place,  he  had  no 
notice  of  plaintiff's, purchase  or  contract  of  purchase, 
and  the  evidence  shows  that  intervener  was  in  all 
respects  a  good-faith  purchaser.  Now,  in  view  of  the 
disagreement  between  the  parties  as  to  what  contract 
was  in  fact  made  between  plaintiff  and  Webster,  we 
do  not  think  such  a  case  has  been  made  as  to  require 
a  decree  for  specific  performance.  Considering  all  of 
the  facts,  we  think  the  most  that  can  be  said  in  plaint- 
iff's favor  is  that  he  had  a  conditional  contract  with 
Webster,  as  the  latter  claims,  and  that  by  reason  of 
Webster's  wife  refusing  to  sign  the  deed  the  matter 
was  at  an  end.  To  enforce  specific  performance  in  a 
case  like  this  would  work  a  great  hardship  to  the  inter- 
vener, who,  in  good  faith  and  without  notice  of  plaint- 
iff's claim,  has  purchased  the  property  and  gone  into 
possession  of  it.  It  is,  in  our  judgment,  »uch  a  case  as 
justified  the  lower  court  in  doing  as  it  did,  refusing  a 
decree,  leaving  plaintiff  to  hia  remedy  at  law  for 
damages  for  breach  of  contract,  if,  in  fact,  there  was 
any  such  breach. — Affirmed. 
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m   wol        ^^^  Grand  Lodge  op  The  Ancient  Order  op  United 
Workmen  op  Iowa  v.  W.  R.  Graham,  et  al.^ 
Appellants. 

Btatnte  of  LimitatioHB.    An  insuraDce  society  was  organized  before  th» 
6    Code  required  certiticates  of  incorporation.    Held,  delay  in  pro- 
caring  a  certificate  of  the  right  to  incorporate  will  not  enlarge 
the  time  for  bringing  action  by  it  tpo  establish  in  it  the  right  to  the 
exclusiye  use  of  the  corporate  name. 

Same.    Litigation  as  to  the  right  to  offices  in  an  association  will  not 

•    suspend  the  running  of  the  statute  as  to  an  action  by  one  rival 

body  against  the  other  to  establish  the  exclusive  use  to  a  name. 

Laehet:  estoppel.  After  an  insurance  organization  has  been 
6  allowed  to  proceed  in  its  business  with  full  knowledge  and 
acquiescence  of  the  insurance  authorities  of  the  state  for  a  series  of 
years  during  which  many  of  its  members  have  by  age  and  debility 
become  unable  to  procure  any  other  insurance,  a  rival  organiza- 
tion which  has  all  the  time  had  knowledge  of  the  facts  and  failed 
to  take  action  is  estopped  from  contesting  the  legality  of  sucb 
business. 

Corporation.    The  right  to  use  the  name  ''Grand  Lodge  of  the  Ancient 

1  Order  of  United  Workmen   of  Iowa"  cannot  be  claimed  by  a 

2  seceding  body  merely  because  it  has  become  incorporated  to  the 
8    exclusion  of  the  body  from  which  it  seceded,  which  original  body 

previously  had  used  the  name  and  continued  to  do  so  without 
incorporation. 

Same.    The  certificate  of  the  auditor  as  to  the  right  of  a  corporation  to 
4    a  name  is  not  binding  upon  another  body  claiming  the  right  to 
the  name. 

Same.  The  right  of  a  corporation  to  the  exclusive  use  of  a  name  aa 
t  against  another  organisation  using  the  same  name  does  not  fol- 
4    low  tvom  the  fact  that  the  latter  is  doing  an  unlawful  bvsiness. 

Kinne,  J. ,  took  no  part. 

Appeal  from  Dubuque  District    Court. — Hon.    J.    K 
HusTED,  Judge. 


Wednesday,  January  22,  1896. 
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This  is  a  suit  in  equity  to  enjoin  the  defendants, 
who  are  officers  of  an  alleged  unincorporated  society 
or  voluntary  associa,tion,  from  uein^  the  name  of  the 
"Grand  Lodge  of  the  Ancient  Order  of  United  Work- 
men of  Iowa,"  usually  written  and  known  as  the  "G. 
L.  A.  O.  U.  W.  of  Iowa;"  to  restrain  them  from  tpan&- 
acting  business,  and  from  conducting  a  life  insurance 
business  upon  the  mutual  assessment  plan  under  that 
name;  and  for  such  other  relief  as  may  be  equitable. 
The  defendants  demurred  to  the  petition,  and  the 
demurrer  was  sustained.  Thereupon  the  petition  was 
amended,  and  a  demurrer  to  the  petition  as  amended 
was  overruled.  Thereafter  defendants  filed  an  answer 
to  the  petition,  containing  three  counts  and  twenty- 
five  divisions  or  paragraphs,  and  afterwards  filed  an 
amendment  consisting  of  two  divisions.  Plaintiff 
moved  to  strike  out  certain  parts  of  the  answer  as 
amended,  and  demurred  to  the  remainder.  The  motion 
and  demurrer  were  sustained,  and  defendants  electing 
to  stand  on  their  pleadings,  a  decree  was  rendered 
against  them  as  prayed.  Defendants  appeal. — 
Beversed, 

C.  C.  &  C.  L.  Nourse,  W.  H,  Berry ,  Alphonse 
Matthews^  and  J.  W.  Warringtoyi  for  appellants: 

As  to  the  rights  of  third  parties  the  certificate  of 
the  auditor  could  have  no  effect 

Where  no  appeal  or  writ  of  error  lies  from  the 
determination  of  such  tribunal  or  officer,  the  judgment 
is  not  conclusive  upon  third  persons,  and  the  same  may 
be  shown  to  be  illegal  or  fraudulent  whenever  brought 
in  question. 

Bixhy  V.  Adams  County,  49  Iowa,  507;  Vose  v. 
Morton,  4  Cush.  31,  50  Am.  Dec.  750;  Leonard  v.  Bry- 
ant,  11  Met.  370;  Gr  is  wold  v.  Stewart,  4  Cow.  458; 
Kaiser  v.  Lawrence  Sav,  Bank,  56  Iowa,  104,  41  Am. 
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Eep.  85;  Be  National  Indemnity  Endowment  Co.,  142 
Pa.  450. 

Plaintiff's  right  to  maintain  this  suit  must  b€ 
made  to  dei)end  upon  its  exclusive  right  to  the  name, 
for  otherwise  the  plaintiff  has  no  more  right  to  be 
heard  in  this  court  than  any  other  insurance  company 
whose  business  may  be  incidentally  affected  by  the 
operations  of  the  defendant  organization. 

Beach,  Inj.  section  13;  McDonald  v.  English,  85 
ni.  232;  Springer  v,  Walters,  139  111.  419;  Slatten  r. 
Des  Moines  Valley  R,  Co,,  29  Iowa,  148,  4  Am  Rep.  205. 

To  entitle  the  plaintiff  to  this  protection  it  must 
affirmatively  appear:  (1)  that  plaintiff  originated  the 
name,  or  (2)  acquired  the  exclusive  right  to  the  use  of 
the  name  from  some  one  who  might  legally  transfer 
such  a  right;  and  (3)  that  the  name  was  such  that  a 
special  property  might  be  acquired  in  it  by  appropria- 
tion or  purchase. 

Ottoman  Cahvey  Co.  v,  Dane,  95  111.  205;  Corhin  r, 
Gould,  133  U.  S.  308, 33  L.  ed.  611;  Van  Beil  v.  Prescott, 
82  N.  Y.  630;  Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf.  599; 
Delaware  &  H.  Canal  Co.  v.  Clark,  80  U.  S.  13  Wall. 
811,  20  L.  ed.  581;  Fish  Bros.  Wagon  Co.  v.  La  Belle 
Wagon  Works,  82  Wis.  56, 16  L.  R.  A.  453;  Black  Bab- 
bit Asso.  V.  Munday,  21  Abb.  N.  C.  99;  Nebraska  Loan 
&  T.  Co.  V.  Nine,  27  Neb.  507;  Goodyear' s  India  Bubber 
Glove  Mfg.  Co.  v.  Goodyear  Bnbber  Co.,  128  U..S.  598, 
32  L.  ed.  535;  Koehler  v.  Sanders,  122  N.  Y.  65,  9  L.  R 
A.  576;  Leclanche  Battery  Co.  r.  Western  Electric  Co., 
23  Fed.  Rep.  276. 

The  name  "Iowa"  being  a  geographical  name  is 
common  property,  and  cannot  be  appropi^ated  to  trade 
or  business  by  any  one  to  the  exclusion  of  others. 

Columhia  Mill  Co.  v.  AlcorN,  150  U.  S.  460,  37  L. 
ed.  1144;  Nebraska  Loan  (('  T.  Co.  r.  Nine,  supra. 

There  never  was  any  transfer  by  the  supreme 
lodge  of  the  order  to  the  plaintiff  in  the  nature  of  a 
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contract  by  which  plaintiff  can  claim  an  exclusive  right 
to  the  use.  of  the  name  "Ancient  Order  of  United 
Workmen." 

The  sale  or  transfer  of  the  good  will  of  a  businesfi 
di)es  not  entitle  the  assignee  to  the  exclusive  use  of  the 
name. 

Iowa  Seed  Co,  v.  Dorr,  70  Iowa,  482,  59  Am.  Kep. 
446;  Vonderhank  v.  Schmidt,  44  La.  Ann.  264, 15  L.  R. 
A.  462. 

Our  legislature  has  recognized  the  fact  that  such 
fraternal  and  benevolent  associations  are  not  insur- 
ance companies,  and  can  with  safety  and  greater  bene- 
fit to  the  public  continue  their  fraternal  and  benevo- 
lent work  without  the  supervision  of  the  state. 

Dickinson  i\  Ancient  Order  of  U.  TF.,  159  Pa,  263; 
Com.  V.  Equitable  Ben.  Asso,,  137  Pa.  419;  Gorman  v. 
0^ Connor,  155  Pa.  239;  Northtvestern  Masonic  Aid 
Asso.  V.  Jones,  154  Pa.  104;  Johnson  v.  Philadelphia 
<ihR.  R.  Co.,  163  Pa.  133;  State  r,  Taijlor,  56  N.  J.  L.  49. 

Plaintiff  cannot,  as  against  the  statute  of  limita- 
tions, indefinitely  prolong  the  time  in  which  he  may 
sue  by  voluntarily  failing  to  do  the  things  required  by 
law  to  be  done  before  an  action  may  be  brought 

Hintrager  v.  Traut,  69  Iowa,  746;  Baker  v.  John- 
son County,  33  Iowa,  151;  Kir!);!  v.  Lake  Shore  &  M.  S. 
R.  Co.,  120  U.  S.  131,  30  L.  ed.  569;  Palmer  v.  Palmer, 
36  Mich.  487,  24  Am.  Rep.  605. 

Even  in  law  actions  for  damages  on  account  of  a 
continuing  nuisance,  this  court  has  held  that  when  the 
act  of  the  defendant  was  complete  before  the  period  of 
limitation,  and  the  result  only  was  within  the  statute, 
even  a  suit  for  damages  was  barred. 

Powers  V.  Council  Bluffs,  45  Iowa,  652,  24  Am. 
Rep.  792;  Baldwin  v.  Oskaloosa  Gas  Light  Co,,  57  Iowa, 
61;  Williams  v.  Mills  County,  71  Iowa,  367. 

Reasonable  diligence  must  be  used  in  making 
application  for  relief  against  piracy  of  a  trade-mark« 
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and  proceedings  should  be  instituted  promptly  upon 
the  discovery  of  the  fact. 

High,  Inj.  section  1100;  Estes  v.  Worthington,  22 
Fed.  Rep.  822;  Galliher  v.  Cadtvell,  145  U.  S.  369,  36 
L.  ed.  738;  Harwood  v.  Chicago  &  C.  At?-  Line  R.  Co., 
84  U.  S.  17  Wall.  78,  21  L.  ed.  558;  Twin-Lick  Oil  Co.  v. 
Marbury,  91  U.  S.  587,  23  L.  ed.  328;  Brown  v.  Buena 
Vista  County,  95  U.  S.  157,  24  L.  ed.  422;  Hay  ward  v. 
Eliot  Nat  Bank,  96  U.  S.  611,  24  L.  ed.  856;  Holgate  v. 
Eaton,  116  U.  S.  33,  29  L.  ed.  538;  Davison  v.  Davis^ 
125  U.  S.  90,  31  L.  ed.  635;  Societe  Fonceire  et  Agricole 
V.  Milliken,  135  U.  S.  304,  34  L.  ed.  208. 

Plaintiff  claims  that  it  has  been  organized  only 
under  the  statute  for  the  organization  of  charitable 
institutions,  and  yet  it  is  here  complaining  to  a  court 
of  equity,  that  another  organization  is  doing  a  char- 
itable work.  Such  a  proceeding  as  this  is  certainly 
an  anomaly,  and  finds  a  precedent  only  in  the  ancient 
case  reported  by  St.  Luke,  in  which  one  of  the  apostles 
complained  to  the  Master  that  he  had  found  certain 
persons  performing  miracles  and  doing  good  in  His 
name,  and  that  he  forbade  them. 

Luke  ix.,  49.  See,  also,  Coffeen  v,  Brunton,  5 
McLean,  256;  Filley  v.  Child,  16  Blatchf.  376. 

Longueville  &  McCarthy  and  Lyon  &  Lenehan  for 
appellee: 

When  plaintiff  was  incorporated  it  obtained  from 
the  state  of  Iowa  its  franchises,  the  first  and  most 
important  of  which  is  its  name. 

The  name  of  a  corporation  is  a  part  of  its  franchise 
and  therefore  property,  and  will  be  protected  in 
equity  no  matter  what  its  objects  or  purposes  are,  as 
long  as  they  are  legal. 

Waterman,  Corp.  section  31,  High,  Inj.  section 
1081;  Netvby   v.  Oregon  Cent.  B.  Co.,  1  Deady,  609; 
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Paulino  v.  Portuguese  Ben.  Asso.,  18  R.  I. ,  20  L.  R. 

A.  272;  Holmes,  B.  &  H.  v.  Homes,  B.  &  A.  Mfg.  Co.,  37 
Oonn.  287,  9  Am.  Rep.  324;  Pom.  Eq.  Jur.,  section 
1358;  International  Trust  Co.  v.  International  Loan 
&  T.  Co.,  153  Mass.  271, 10  L.  R.  A.  758;  United  States 
Mercantile  Eep.  Co.  v,  U^iited  States  Reporting  &  C. 
Asso.j  21  Abb.  N.  0. 115;  Chas.  S.  Higgins  Co.  v.  Hig- 
gins  Soap  Co.,  144  N.  Y.  462,  27  L.  R.  A.  42. 

The  natural  consequences  of  the  wrongful  appro- 
priation of  a  corporate  name  must  be  to  injure  busi- 
ness and  rights  of  the  corporation  in  some  degree  by 
destroying  or  confusing  its  identity.  The  act  is  an 
illegal  one  and  must  be  presumed  to  have  been  done 
with  an  intent  to  cause  results  which  naturally  flow 
from  it 

Waterman,  CJorp.,  section  31;  Paulino  v.  Portu- 
guese Ben.  Asso.,  supra. 

Holmes,  B.  &.  H.  v.  Holmes,  B.  &  A.  Mfg.  Co.,  supra, 
fully  discusses  the  question,  and  denies  the  right 
of  persons  who  allow  the  use  of  their  names  in  forming 
the  original  corporation  to  use  the  same  in  another 
corporate  name,  and  puts  it  on  the  ground  of  an 
estoppel. 

A  corporation  may,  by  injunction,  prevent  other 
persons  from  using  its  name  to  the  injury  of  its  trade. 

Morawetz,  Priv.  Corp.  section  184. 

The  case  is  analogous  to,  if  not  stronger  than  that 
of  piracy  upon  an  established  trade-mark. 

Bell  V.  Locke,  8  Paige,  75,  34  Am.  Dec.  371;  T  jlor 
V.  Carpenter,  11  Paige,  292,  42  Am.  Dec.  114;  Partridge 
V.  Menck,  2  Barb.  Ch.  102,  47  Am.  Dec.  281;  William«, 
Eq.  402,  403. 

A  corporate  name  is  regarded  as  a  trade-mark, 
and  as  such,  it  is  entitled  to  the  protection  of  a  court 
of  equity. 

High,  Inj.  3d  ed.,  section  1081;  Paulino  v.  Portth 
guese  Ben.  Asso.,  18  R.  I. ,  20  L.  R.  A.  272. 
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It  is  one  of  the  duties  of  the  supreme  lodge  to 
organize  and  establish  grand  lodges,  and  there  can 
be  but  one  grand  lodge  in  a  state. 

Supreme  Lodge  Const.,  section  25. 

Within  this  power  the  supreme  lodge  chartered 
the  plaintiff  in  1873  as  the  Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  of  Iowa.  That  was  the 
only  name  that  it  could  have  under  section  26  of  the 
Constitution  of  the  Supreme  Lodge.,  (Abst.  108.)  That 
was  the  name  given  to  it,  and  when  it  gave  that  name 
to  plaintiff  the  supreme  lodge  had  exhausted  its  power 
in  this  respect,  and  had  divested  itself  of  all  power 
to  organize  any  other  grand  lodge  in  Iowa,  as  long^ 
at  least,  as  plaintiff  existed. 

District  Grand  Lodge  No.  5,  /.  0.  of  B.  B.  v.  Jed- 
idjah  Lodge  No.  7,  L  0.  of  B.  B.,  65  Md.  236;  Good- 
man V.  Jedidjah  Lodge  No.  7,  /.  0.  ofB.  B.,  67  Md.  117; 
State  V.  Miller,  66  Iowa,  26;  State  v.  Nichols,  78 
Iowa,  747. 

The  unlawful  business  of  the  defendants  specially 
injures  the  plaintiff  because  the  defendants  use  its 
names  and  methods.  lu  fact,  they  claim  to  \)e  the 
plaintiff.  If  the  name  used  and  business  transacted 
are  colorable  imitation  or  may  cause  confusion,  injury 
to  the  plaintiff  will  be  presumed  and  an  injunction 
will  lie. 

Re  United  States  Mercantile  Reporting  &  C. 
Agency,  115  N.  Y.  176;  Drummond  Tobacco  Co.  v. 
Randle,  114  111.  412;  United  States  Mercantile  Rep.  Co. 
V.  United  States  Reporting  &  C.  Co.,  21  Abb.  N.  C.  115. 

The  acts  of  the  defendants  are  in  the  nature  of  a 
continuing  trespass. 

Pom.  Eq.  Jur.  1st  ed.,  section  1358. 

The  party  injured  has  the  right  to  maintain  an 
action  in  a  case  of  continuing  injury. 
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Wood,  Lim.  Act.  section  180,  notes;  United  States 
Mercantile  Rep.  Co.  v.  United  States  Mercantile  &  C. 
Co.y  supra. 

If  the  matter  in  dispute  between  the  parties  has, 
during  the  time  when  the  delay  occurred,  been  the 
subject  of  litigation,  the  plaintiff's  delay  is  sufficiently 
excused. 

Pacific  B.  Co.  V.  Missouri  P.  R.  Co.,  Ill  U.  S.  505, 
28  L.  ed.  498;  Co7ni7is  v.  Culver,  35  N.  J.  Eq.  94;  Gallo- 
way  V.  Barr,  12  Ohio,  354;  Cox  v.  Montgomery,  43  111. 
110;  Cotton  v.  Wood,  25  Iowa,  43;  Deiiham  v.  Watson, 
24  Neb.  779;  Sanders  v.  Jacob,  20  Mo.  App.  96. 

Mere  lapse  of  time  upon  the  part  of  the  plaintiff 
after  learning  of  the  infringement  of  its  rights  will  not 
deprive  it  of  relief  in  equity. 

High,  Inj.  3d  ed.,  section  1101. 

Deemer,  J. — The  pleadings  in  this  ca^se  are  very 
voluminous,  covering  more  than  one  hundred  and  sixty 
closely  printed  pages  of  the  abstract.  We  cannot  do 
more  than  set  out  the  substance  of  the  allegation  which 
we  deem  material  to  a  proper  determination  of  the 
case,  and  must,  of  necessity,  avoid  even  a  reference  to 
many  matters  which  are  pleaded  and  argued  by  the 
counsel,  for  the  reason  that  they  would  obscure  the 
real  points  at  issue  as  we  understand  them.  The 
plaintiff  claims:  That  it  is  a  mutual  benefit  associa- 
tion doing  a  life  insurance  business  in  this  state  under 
the  name  in  which  it  brings  this  suit,  under  authority 
from  the  auditor  of  state.  That  it  was  originally 
incorporated  under  its  present  name  in  Scott  county, 
in  June,  1875;  afterwards  reincorporated  in  Black- 
hawk  county  in  February,  1884,  and  received  its  cer- 
tificate to  do  business  from  the  auditor  of  state  in 
July,  1893.  That  it  does  business  through  subordinate 
lodges  organized  in  different  parts  of  the  state,  and 
now  consists  of  two  hundred  and  seventeen  lodges, 
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with  a  membership  of  over  nine  thousand.  That  the 
defendants  are  an  unincorporated  society,  doing  the 
same  business  as  plaintiff,  and  under  the  same  name, 
within  the  state  of  Iowa,  and  that  it  has  lodges  in 
different  localities,  with  the  same  name  and  numbers 
as  those  organized  by  plaintiff.  That  it  has  heretofore 
been  determined  by  this  court,  in  the  cases  of  State 
V.  Miller,  66  Iowa,  26  (23  N.  W.  Rep.  241),  and  Same  v. 
Nichols,  78  Iowa,  747  (41  N.  W.  Rep.  4),  that  plaintiff 
ifl  the  Grand  Lodge  A.  O.  U.  W.  of  Iowa,  and  that 
defendants  are  now  falsely  and  fraudulently  claiming 
to  be  the  lawful  grand  lodge,  and  entitled  to  do  business 
as  such,  and  are  unlawfully  using  and  doing  business 
under  plaintiff's  corporate  name,  in  fraud  of  the  rights 
of  plaintiff,  and  to  its  great  damage  and  detriment. 
The  defendants,  in  answer,  admitted  that  plaintiff's 
predecessors  adopted  articles  of  incorporation  as 
alleged,  but  averred  that  they  were  not  in  accordance 
with  chapter  sixty -five  of  the  Acts  of  the  Twenty-first 
General  Assembly.  Admitted  that  plaintiff  received 
a  certificate  from  the  auditor  of  state,  authorizing  it 
to  do  business  as  a  mutual  benefit  society;  but  averred 
that  it  was  wrongfully  issued,  and  that  the  articles 
of  incorporation  were  never  submitted  to  the  attorney 
general  as  required  by  law.  Alleged  that  the  only 
question  determined  in  the  cases  referred  to  by  plaint- 
iff was  as  to  the  right  of  certain  persons  to  hold  office 
in  the  association,  and  that  no  other  question  was 
adjudicated.  Denied  that  the  original  corporation 
organized  in  Scott  county  is  the  same  as  plaintiff. 
Defendants  averred  that  they  are  members  of  an  unin- 
corporated society  doing  business  under  the  name  of 
the  Grand  Lodge  Ancient  Order  of  United  Workmen 
of  Iowa,  but  denied  that  they  are  doing  a  life  insur- 
ance business  on  the  mutual  assessment  plan. 
Admitted  that  some  of  the  defendants  are  officers  of 
this  unincorporated  society.  Admitted  that  it  had 
subordinate  lodges  instituted  at  different  places  where 
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plaintiff  also  had  lodges;  but  averred  tliat  its  lodges 
were  first  instituted,  and  existed  at  these  places  before 
those  organized  by  plaintiff  came  into  existence.  And 
defendants  denied  each  and  every  other  claim  of  the 
plaintiff.  Defendants  further  averred  that  the  fra- 
ternal organization  known  as  the  "Ancient  Order  of 
United  Workmen"  was  organized  in  the  year  1868,  in 
the  state  of  Pennsylvania,  under  the  same  plan  as  the 
association  of  which  defendants  are  members,  but 
afterwards,  in  the  year  1870,  an  organization  was  per- 
fected in  the  same  state,  known  as  the  "Grand  Lodge 
of  A.  O.  U.  W.  of  Pennsylvania,"  and  afterwards,  by 
authority  of  this  grand  Icnige,  subordinate  lodges  were 
instituted  in  Ohio,  Kentucky,  Iowa,  and  other  states; 
and  afterwards  by  authority  of  the  grand  lodge  of 
Pennsylvania  the  subordinate  lodges  in  the  other 
states  organized  grand  lodges  in  their  respective 
states;  and  afterwards,  on  February  11,  1873,  there 
was  organized  at  Cincinnati,  Ohio,  by  delegates  from 
the  several  grand  lodges,  a  supreme  lodge,  with 
supreme  legislative  power  in  all  matters  pertaining 
to  the  order  throughout  the  United  States  and 
Canada;  that  said  supreme  lodge  was  authorized  to 
institute  new  lodges  within  the  several  states,  and  in 
pursuance  thereof,  in  the  month  of  November,  1873, 
did  charter  and  institute  a  number  of  lodges,  and  on 
the  twenty-seventh  day  of  November,  1873,  issued  a 
charter  authorizing  the  Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  of  Iowa;  that  said  organi 
zation  was  instituted  and  chartered  upon  the  expctv;^; 
condition  that  it  should  be  subordinate  to  and  recog- 
nize the  authority  of,  and  abide  by  the  rules  and 
decisions  of,  the  supreme  lodge.  And  defendants 
further  averred  that  the  name  "Ancient  Order  of 
United  Workmen"  and  the  name  "Grand  Lodge 
Ancient  Order  of  United  Workmen  of  Iowa"  origi- 
nated and  first  became  known  to  the  public  in  the 
manner  and  by  the  means  above  set  ferth.     They 
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further  averred  that  the  Ancient  Order  of  United 
Workmen  was  a  fraternal  organization,  having  for  its 
objects  the  union  into  fraternal  brotherhood  of  male 
persons  over  twenty-one  and  under  fifty  years  of  age, 
regardless  of  nationality,  political  preferences,  or 
denominational  distinctions;theadoptionof  such  secret 
work  as  would  enable  the  members  to  make  them- 
selves known;  to  enhance  and  give  equal  consideration 
to  all  classes  and  kinds  of  labor;  to  improve  the  moral, 
intellectual,  and  social  condition  of  its  members;  to 
hold  lectures,  read  essays,  discuss  inventions  and 
improvements,  encourage  research  in  art,  science,  and 
literature,  and  to  establish  and  maintain  libraries 
where  practicable;  to  create  funds  in  aid  of  the  sick 
or  disabled  members,  and  to  pledge  to  members  the 
payment  of  a  stipulated  sum  to  such  beneficiary  as  a 
deceased  member  may  designate;  to  improve  the 
moral,  mental,  and  social  condition  of  the  members, 
and  to  create,  hold,  and  manage  and  disburse  a  bene- 
ficiary fund  for  the  relief  of  members  of  said  organi- 
zation and  their  families  under  such  rules  as  are  pre- 
scribed by  the  Supreme  Lodge  of  the  Ancient  Order  of 
United  Workmen  of  the  United  States.  Defendants 
further  averred  that  the  fraternal  features  of  the 
organization  are  fully  carried  out  by  the  supreme  lodge 
and  by  the  grand  lodge  to  whidh  defendants  belong, 
and  that  the  payment  of  stated  sums  to  the  families  of 
deceased  members  is  only  an  incidental  feature  of  the 
objects  of  the  organization,  and  that  the  amount  paid 
is  solely  by  and  out  of  the  funds  of  the  grand  lodge  of 
the  state  of  Iowa  from  contributions  made  by  mem- 
bers within  its  jurisdiction.  Defendants  further 
averred  that  the  association  with  which  they  are  con- 
nected is  not  an  association  for  pecuniary  profit;  that 
it  declares  no  dividends,  employs  no  agents,  and  pays 
no  commission  for  procuring  its  business;  that  only 
those  who  are  actually  employed  in  clerical  work  and 
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in  the  work  of  arganization  of  new  lodges  receive  any 
compensation.  The  defendants  further  pleaded  that 
prior  to  the  time  of  the  adoption  of  the  articles  of 
incorporation  under  and  by  virtue  of  which  plaintiffs 
are  exercising  corporate  powers,  the  persons  adopting 
the  same  and  those  co-operating  with  them  had 
revoked  their  connection  with  and  subordination  to 
the  supreme  lodge,  and  adopted  certain  resolutions  of 
secession  from  the  supreme  lodge,  and  on  account 
thereof  the  charter  of  the  grand  lodge  was  declared 
forfeited  by  the  supreme  lodge;  and  that  ever  since 
said  time  plaintiffs  have  falsely  and  without  authority 
pretended  to  act  as  members  of  the  Ancient  Order  of 
United  Workmen  and  as  a  grand  lodge  for  the  pur- 
pose of  carrying  on  life  insurance  only,  and  as  a 
corporation  for  pecuniary  profit.  Defendants  further 
alleged  that  a  number  of  lodges  in  this  state  at  the 
time  of  the  secession  continued  to  recognize  their  sub- 
mission to  the  supreme  lodge,  and  at  the  time  plaintiffs 
adopted  their  articles  of  incorporation  and  renounced 
allegiance  to  the  supreme  lodge  these  aforesaid  sub- 
ordinate lodges  recognized  their  subordination  to  the 
supreme  lodge,  and  are  still  acting  under,  and  still 
retain  the  original  charters  granted  them  by  authority 
of  the  supreme  lodge;  and  that  at  the  time  plaintiffs 
organized  as  an  independent  organization  and 
renounced  their  subordination  to  and  connection  with 
the  supreme  lodge,  the  charter  of  the  grand  lodge  was 
restored  to  those  who  recognized  the  authority  of  the 
supreme  body;  and  the  grand  lodge  constituted  by  del- 
egates duly  elected  and  chosen  by  those  subordinate 
lodges  was  recognized  by  the  supreme  lodge  as  the 
rightful  grand  lodge  of  the  order  in  the  state  of  Iowa, 
and  has  ever  since  used  and  enjoyed  the  name  and  title 
of  the  "Grand  Lodge  of  the  Ancient  Order  of  the 
United  Workmen  of  Iowa." 
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In  the  third  count  of  th«  answer  defendants 
pleaded  that  they  and  their  predecessors  in  ofl&ce  have 
used  the  name  in  controversy  for  ten  years  next  before 
the  commencement  of  this  suit,  to  the  knowledge  and 
with  the  acquiescence  of  plaintiff  during  the. entire 
time.  They  also  averred  that  in  the  month  of  May, 
1882,  the  organization  of  which  they  are  members  had 
subordinate  lodges  in  the  state,  recognizing  their 
allegiance  to  the  supreme  lodge,  with  only  about  three 
hundred  and  twenty  members,  but  that  since  that  time 
and  up  to  date  of  the  commencement  of  this  suit  the 
number  has  increased  to  about  nine  thousand  five  hun- 
dred members,  belonging  to  one  hundred  and  twelve 
lodges,  loyal  to  the  supreme  lodge.  That  the  loyal 
grand  lodge  has  endeared  itself  to  the  people  by  reason 
of  the  integrity  and  ability  of  its  management,  and 
that  plaintiff  is  now  seeking  to  take  advantage  of, 
appropriate,  and  monopolize  the  same;  that  plaintiff 
failed  and  neglected  to  assert  any  exclusive  right  to 
the  name  until  the  same  became  of  value;  and  that  it 
is  now  estopped,  by  reason  of  its  laches,  from  institut- 
ing or  prosecuting  this  suit  Defendants  further 
averred  that  the  method  of  doing  business  adopted  by 
them  has  been  ofl&cially  recognized  by  the  attorney 
general  and  auditor  of  state  with  full  knowledge  of  all 
facts,  and  upon  the  faith  of  such  recognition  its  mem- 
bers have  increased,  and  thousands  of  persons  have 
been  paying  money  and  contributing  to  death  losses 
relying  upon  the  loyal  grand  lodge  paying  two  thou- 
sand dollars  to  their  beneficiaries  in  case  of  death; 
and  that  to  now  enjoin  defendants  from  meeting  their 
obligations  and  making  assessments  would  be 
inequitable,  and  operate  as  a  hardship  and  fraud  upon 
these  members.  They  further  aver  that  many  persons 
have  become  members  of  their  organization  during 
the  past  ten  years  who  have  during  this  lapse  of  time 
arrived  at  that  age,  and  suffered  such  disabilities,  as 
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to  render  it  impossible  for  them  to  procure  benefits  for 
their  families  in  ease  of  death,  and  many  others  cannot 
procure  these  benefits  without  large  additional 
expense.  In  an  amendment  to  the  answer  the  defend- 
ants averred  that  the  association  to  which  they  belong 
does  not  issue  any  contract  of  indemnity  or  insurance 
in  the  name  of  the  grand  lodge,  nor  issue  any  obliga- 
tion on  which  an  action  can  be  maintained  that  the 
fund  provided  to  be  paid  on  the  death  of  a  member, 
and  known  as  the  "Beneficiary  Fund,"  is  the  proceeds 
of  a  voluntary  payment  made  by  each  member  of  the 
order;  that  the  grand  lodge  makes  no  call  for  contri- 
butions for  the  purpose  of  paying  any  particular  bene- 
ficiary, nor  can  any  such  call  be  made;  that,  while  it 
issues  a  benefit  certificate,  it  contains  no  promise  to 
pay,  and  no  contract  or  obligation  whatever,  and  the 
same  is  only  issued  for  the  purpose  of  identifying  the 
members  and  their  designated  beneficiaries. 

The  plaintiff's  motion  was  to  strike  out  certain 
matters  stated  in  the  answer,  because  they  were  legal 
conclusions,  and  the  demurrer  was  for  the  reason  that 
the  matters  stated  in  answer  constituted  no  defense 
to  plaintiff's  cause  of  action;  second ,  because  it  appears 
from  the  answer  that  plaintiff  is  entitled  to  the 
exclusive  use  of  the  name  in  question;  and  that  defend- 
ants are  using  the  same  illegally;  thin],  because  the 
answer  shows  that  defendants  are  carrying  on  life 
insurance  on  the  assessment  plan,  under  plaintiff's 
name,  in  violation  of  its  corporate  rights.  Plaintiff 
demurred  to  the  counts  or  divisions  of  the  answer, 
pleading  the  statute  of  limitations  and  laches  on  the 
part  of  the  plaintiff.  The  lower  court  sustained  plaint- 
iff's motion  and  demurrer,  and  the  appeal  is  from  these 
rulings. 

It  is  apparent  that  the  principal  question  for 
determination  is  the  right  of  the  plaintiff  to  the 
exclusive  use  of  the  name  "Grand  Lodge  Ancient  Order 
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of  United  Workmen  of  Iowa,"  and  of  the  letters  more 
commonly  used,  "G.  L.  A.  O.  TJ.  W.  of  Iowa."  It  is 
argued  that  by  reason  of  the  fact  that  it  incorporated 
under  this  name,  and  was  given  a  certificate  by  the 
auditor  of  state  to  do  business  thereunder,  it  became 
entitled  to  the  exclusive  use  of  the  name;  that  its  cor- 
porate name  is  property,  which  may  be  protected  by 

injunction.  It  also  insists  that  defendants  are 
1  doing  a  life  insurance  business  upon  the  mutual 

assessment  plan,  without  authority  and 
illegally,  and  that  in  so  doing  it  is  damaging  the  busi- 
ness and  good  will  of  the  plaintiff.  It  is  no  doubt  true 
that,  except  as  limited  by  section  1763  of  McClain's 
Code  (Acts  Twenty-first  General  Assembly,  chapter  65, 
section  3),  a  corporation  may  organize  for  the  purpose 
x)f  conducting  a  life  insurance  business  under  whatever 
name  it  may  choose  to  adopt,  provided  it  does  not 
infringe  on  the  established  rights  of  some  other  organi- 
zation or  association  already  in  existence  under  the 
same  or  a  similar  name.  And  it  seems  to  be  well 
settled  that  the  name  of  a  corporation,  while  not  a 
part  of  its  franchise,  is,  to  a  certain  extent,  property, 
and  that  it  will  be  protected  in  a  proper  case  on 
principles  somewhat  analagous  to  those  applied  to 
trade-marks.  Holmes  r.  Holmc^y  37  Conn.  278;  High, 
Inj.,  section  1081;  Cook,  Stock  &  S.  (3d  Ed.)  section  699, 
and  cases  cited;  1  Thomp.  Corp.,  sections  284-296.  The 
name  of  a  corporation  is  not,  in  this  state,  a  franchise, 
for  the  selection  may  be  made  at  the  pleasure  of  the 
incorporators,  or  it  may  be  acquired  by  usage;  and  its 
right  to  the  use  of  the  name,  it  seems  to  us,  can  be  no 
greater  or  different  in  principle  than  that  of  an  indi- 
vidual. An  individual  may  use  his  own  name  in  his 
business,  even  though  he  may  thereby  interfere  with 
or  injure  the  business  of  another  person  bearing  the 
same  name,  provided  he  does  not  resort  to  any  artifice 
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or  contrivance  for  the  purpose  of  producing  the  impres- 
sion that  the  establishments  are  identical,  or  do  any- 
thing calculated  to  mislead.  Meneely  v.  Meneehj^  62 
N.  Y.  429;  Ottoman  Cahvey  Co.  v.  Dane,  95  111.  203; 
Upt.  Trade  Marks,  104,  105,  et  seq.;  Gihnan  v.  Hunne- 
tvelly  122  Mass.  139;  Rogers  v,  Taintor,  97  Mass.  291; 
Adams,  Trade  Marks,  pp.  115,  116.  The  rule  seems  to 
be  clearly  stated  in  Hi g gins  Co.  v.  Iliggins  Soap  Co., 
144  N.  T.  462  (39  N.  E.  Eep.  490),  where  Andrews,  Q  J., 
speaking  for  the  court,  among  other  things  said :  "In 
respect  to  corporate  names,  the  same  rule  applies  as 
to  the  names  of  firms  or  individuals,  and  an  injunction 
lies  to  restrain  the  simulation  and  use  by  one  corpora- 
tion of  the  name  of  a  prior  corporation  which  tends  to 
create  confusion,  and  to  enable  the  later  corporation 
to  obtain,  by  reason  of  similarity  of  names,  the  busi- 
ness of  the  prior  one.  The  courts  interfere  in  these 
cases,  not  on  the  ground  that  the  st^te  may  not  fix 
such  corporate  name  as  it  may  elect  to  the  entities 
it  creates,  but  to  prevent  fraud,  actual  or  con- 
structive." From  the  allegations  of  the  defendants' 
answer  it  will  be  seen  that  the  Ancient  Order  of  United 
Workmen  originated  in  the  state  of  Pennsylvania  in 
the  yeaif  1868;  that  a  grand  lodge  was  organized  in  that 
state  in  the  year  1870,  and  soon  after  grand  lodges 
were  organized  in  other  states;  that  in  February,  1873, 
these  grand  lodges  organized  a  supreme  lodge,  and 
that  this  supreme  lodge  was  authorized  to  institute 
lodges  in  any  state,  subordinate  to  its  jurisdiction;  and 
that  when  any  ten  lodges  existed  in  a  state  it  was  the 
duty  of  the  supreme  lodge  to  charter  a  grand  lodge  in 

such  state.  Pursuant  to  these  regulations  a  grand 
2  lodge  was  chartered  in  Iowa  in  1873,  and  the 

oflScers  of  this  grand  lodge  adopted  articles  of 
incorporation  as  a  benevolent  society  in  November, 
1873,  for  the  purpose  of  creating,  holding,  managing, 
and  disbursing  a  beneficiary  fund  for  the  relief  of 
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members  of  the  corporations  and  their  families  undei 
such  laws  and  rules  and  regulations  as  are  now  and 
shall  hereafter  be  prescribed  by  the  supreme  Lodge  A. 
O.  U.  W.  of  the  United  States.  In  1882  the  schism  took 
place,  and  plaintiff  adopted  certain  resolutions  of 
secession,  and  in  1884  it  adopted  articles  of  incorpora- 
tion under  and  by  virtue  of  which  it  is  now  transacting 
business  as  a  mutual  benefit  association.  Those  who 
remained  loyal  to  the  supreme  lodge  were  recognized 
by  it,  and  to  this  day  have  used  and  enjoyed  the  name 
of  the  "Grand  Lodge  Ancient  Order  of  United  Work- 
men of  Iowa,"  From  this  it  appears  that  the  name  was 
conferred  by  the  supreme  lodge  of  the  United  States 
upon  an  organization  which  was  subordinate  to  and 
recognized  its  authority,  and  that  the  name  is  still 
used  by  the  defendants  under  the  original  authority 
conferred  upon  the  organization  to  which  tiey  retain 
allegiance.  The  question  arises,  what  right,  if  any, 
has  the  plaintiff,  a  seceding  body,  by  reason  of  its 
incoj^oration,  to  the  exclusive  use  of  the  name?  It 
seems  to  us  that  it  has  no  such  right.  The  defendants 
have  the  prior  right  to  the  use  of  the  name,  as  they 
had  been  using  it  by  permission  of  the  supreme  lodge 
continuously  from  the  time  of  the  organization  of  the 
original  grand  lodge  up  to  the  present.  The  fact  that 
they  are  not  incorporated  is  wholly  immaterial,  for 
they  have  been  doing  business  under  this  name  with 
the  implied  assent  of  the  state  authorities  during  all 
these  years.  They  have  not  adopted  a  name  selected  by 
the  plaintiff  for  the  purpose  of  defrauding,  or  to  create 
the  impression  that  they  are  identical  with,  the  plaint- 
iff, nor  have  they  done  anything  calculated  to  mislead 
or  deceive  the  public.  The  facts  appear  to  be  that  the 
plaintiffs,  in  amending  their  articles  of  incorporation 
and  in  procuring  their  certificate  from  the  state  audi- 
tor, have  taken  a  name  which  was  theretofore  in  use  by 
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the  defendants,  and  of  which  they  cannot  be  deprived 
simply  because  the  plaintiff  sees  fit  to  use  it  as 
8  its  corporate  name.    The  question  here  is  no^ 

whether  defendant  is  doing  an  unlawful  busi- 
ness, but  whether  it  has  a  right  to  the  use  of  the  name, 
be  its  business  lawful  or  unlawful;  and  this  distinction 
should  not  be  lost  sight  of.  We  do  not  think  a  corpora- 
tion can,  under  the  statutes  of  this  state,  select  a  name 
which  is  then  in  use  by  some  other  person  or  persons, 
and,  after  recording  its  articles,  insist  that  this  person 
or  persons  must  abandon  the  use  of  the  name  they  have 
previously  selected  and  under  which  they  are  operat- 
ing. If  any  damage  results  to  a  corporation  which 
selects  its  name  in  this  manner,  it  is  due  to  its  own 
folly  and  indiscretion  in  selecting  a  name  which  is 
already  in  existence,  and  which  is  used  by  another 
body,  upon  which  the  name  was  originally  conferred. 
In  the  case  of  Otioman  Cahvey  Co.  v.  Dane,  supra,, 
defendant  Dane,  had  in  1875  organized  a  corporation 
under  the  laws  of  the  state  of  Michigan  known  as  the 
Ottoman  Cahvey  Company,  and  had  carried  on  busi- 
ness as  such  corporation  in  the  city  of  Chicago,  111., 
from  and  after  that  date.  On  September  24,  1876,  the 
plaintiff  organized  a  corporation  under  the  same  name 
under  the  laws  of  the  state  of  Illinois,  and  thereupon 
brought  suit  against  the  Michigan  corporation  to 
restrain  it  from  doing  business  under  the  name  by 
which  it  was  organized,  averring  that  the  Michigan 
corporation  had  been  dissolved  by  the  supreme  court 
of  Michigan,  and  no  longer  had  authority  to  act  in  the 
capacity  of  an  incorporated  company.  The  supreme 
court  of  Illinois  held  that,  though  the  defendants  had 
no  right  to  act  in  their  capacity  as  an  incorporated 
company,  yet  they  had  a  clear  right  to  continue  in  busi- 
ness under  the  name  Ottoman  Cahvey  Company,  either 
as  partners  or  otherwise;  and  that  the  plaintiff  corpo- 
ration had  no  right  to  assume  a  name  under  which 
Vol.  96  la— 39 
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defendants  were  carrying  on  their  business,  and  invoke 
the  aid  of  a  court  of  equity  to  restrain  defend'ants  from 
the  use  of  the  same  name.  The  court,  among  other 
things,  said:  "So  far  as  the  complaint  was  concerned, 
the  defendants  had  the  prior  right  to  the  use  of  the 
name,  as  they  had  conducted  their  business  under  the 
name  assumed  continuously  from  the  date  of  the 
organization  of  the  Michigan  corporation;  and  that  the 
defendants  might  use  the  name  Ottoman  Cahvey  C5om- 
pany,  as  well  without  a  legal  organization  as  they 
could  had  they  been  legally  organized  under  the  laws 
of  Michigan."  The  case  of  Association  v.  Munday,  21 
Abb.  N.  C.  99,  is  also  closely  in  point.  The  plaintiff 
was  incorporated  under  the  name  of  the  Black  Rabbit 
Association.  Defendants  were  unincorporated,  but 
used  the  same  name.  It  appears  that  prior  to  the 
incorporation  of  plaintiff  an  unincorporated  organiza- 
tion existed  by  the  name  in  controversy,  and  that 
there  had  been  a  schism  and  division,  and  that  the  per- 
sons adhering  to  plaintiff  had  incorporated  under  the 
state  laws.  The  court,  in  its  opinion,  among  other 
things  said:  "The  organization  sought  to  be  enjoined 
is  one  that  was  in  existence  and  known  prior  to  the 
formation  of  plaintiff,  and  plaintiff,  by  incorporating 
itself  by  a  name  already  in  existence,  and  used  prior 
to  its  organization,  seeks  to  restrain  the  other  party 
from  its  use."  It  refused  the  injunction  asked  by 
plaintiff,  and  held  that  plaintiff  had  not  acquired  the 
exclusive  right  to  the  name  by  the  fact  of  incorporating 
under  the  statute.  See,  also.  Fish  Bros.  Wagon  Co,  v. 
La  Bdh  Wagon  Works,  52  N.  W.  (Wis.)  Rep.  595; 
Corhin  v.  Gould,  133  U.  S.  308  (10  Sup.  Ct.  Rep.  312); 
Van  Biel  r.  Prescoft,  82  N.  Y.  630;  CoNal  Co,  r.  Clark, 
13  Wall.  311.  This  is  the  doctrine  applied  to  trrde- 
marks.  Manufacturing  Co.  v.  Spear,  2  Sandf.  599; 
Taylor  r.  Carjienter,!!  Psiige,Ch.297;Meri  den  Britannia 
Co.  r.  Prtrler,  39  Conn.  450;  Rogers  r.  Rogers,  53  Conn. 
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121  (1  Atl.  Rep.  807,  and  5  Atl.  Rep.  675).  The  right  to 
proteetion  of  a  trade-mark  depends  upon  priority  of 
eelection  or  appropriation.  Gilloit  v.  Esterhrook^  47 
Barb.  463;  Beach,  Inj.  sections  748,  749;  Columbia  Mill 
Co.  V.  Alcorn,  150  U.  S.  460  (14  Sup.  Ct.  Rep.  151). 

It  is  pertinent  to  inquire  how  plaintiff  obtained 
the  right  to  the  exclusive  use  of  the  name.  Surely  not 
by  reason  of  having  coined  or  invented  it.  The  terms 
"Grand  Lodge"  and  "of  Iowa"  could  not  be  exclusively 
appropriated,  either  as  a  firm  name  or  as  a  trade-mark. 
One  is  merely  geographical,  and  the  other  descriptive; 
and  either  could  be  used  by  any  person  without 
infringement  upon  the  rights  of  others.  The  term 
"Ancient  Order  of  United  Workmen"  did  not  originate 
with  the  plaintiff.  It  had  a  well-defined  and  recognized 
meaning  long  before  plaintiff  adopted  it,  and  was 
applied,  not  only  in  this  state,  but  in  others,  both  to 
corporations  and  unincorporated  societies,  either  fra- 
ternal or  beneficial  or  both,  from  the  time  of  the 
organization  of  the  society  in  Pennsylvania,  in  the 
year  1868,  up  to  the  present.  Plaintiff  had  no  right, 
for  the  same  reason,  to  exclusively  appropriate  a  name 
which,  prior  to  the  time  of  its  incorporation,  had  a  well 
defined  meaning,  and  which  was  properly  applied  to 
societies  already  in  existence.  It  did  not  obtain  the 
right  to  use  the  word  by  assignment  or  transfer.  In 
fact,  it  has  renounced  its  allegiance  to  the  body  which 

originated  the  name,  and  which  assumes  to  con- 
4  trol  and  confer  it.    It  is  claimed,  however,  that 

the  auditor  of  state  gave  plaintiff  the  right  to 
use  it  under  the  provisions  of  McClain's  Code,  before 
cited,  which  are  as  follows:  Section  1763:  "No 
corporation  or  association  organized  under  this  act 
shall  take  any  name  in  use  by  any  other  organization, 
or  so  closely  resembling  such  name  as  to  mislead  the 
public."  It  is  sufficient  to  say  in  answer  to  this  claim 
that  as  to  the  defendants  the  determination  of  the 
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auditor  is  not  conclusive,  even  if  it  be  conceded  that  he 
acted  judicially  in  granting  plaintiffs  a  certificate,  and 
found  that  plaintifiEs  were  entitled  to  use  the  name. 
Defendants  were  not  advised  of  any  attempt  to  wrest 
their  name  from  them,  and  could  not  appeal  from  th€ 
judgment  of  the  auditor;  nor  could  they  sue  out  a  writ 
of  error  to  test  the  legality  of  his  conclusion.  See 
Bixby  V.  Adams  County ,  49  Iowa,  507;  Vose  v.  Morton^  4 
Gush,  27;  Griswold  v.  Stewart^  4  Cow.  458.  They  are 
therefore  not  bound  by  the  certificate  of  the  auditor. 

Further  claim  is  made  that  plaintiff  has  exclusive 
right  to  its  name  under  the  decisions  of  this  court  in 
the  cases  referred  to  in  plaintiff's  petition.  It  is 
sufficient  answer  to  this  to  say  that  no  such  question 
was  made  in  either  of  these  cases.  Moreover,  the 
corporation  was  not  a  party  to  either  of  these  suits, 
and  if  there  had  been  a  determination  of  this  question, 
it  would  not  be  binding  upon  the  parties  to  this  liti- 
gation. Neichy  v.  Bail  tray  Co.,  1  Deady,  610  (Fed.  Gas. 
No.  10,144);  People  v.  Murray,  73  N.  Y.  535;  Geekie  v. 
Kirhy  Carpenter  Co.,  1M  U.  S.  386  (1  Sup.  Ct.  Rep. 
315);  Smith  v.  State,  21  Ark.  294.  We  think  the  defend- 
ants' answer  pleads  facts  which  clearly  show  that 
plaintiff  was  not  entitled  to  the  exclusive  right  to  the 
use  of  the  name,  and  that  the  demurrer  to  the  second 
count  of  the  defendant's  answer  should  have  been 
overruled. 

It  is  argued  on  behalf  of  the  appellee,  however, 
that  the  defendant  is  and  was  unlawfully  engaged  in 
business  as  a  life  insurance  company  under  the  mutual 
assessment  plan  without  complying  with  the  laws  of 
the  state,  and  that  for  this  reason  it  is  not  entitled  to 
the  use  of  the  name.  The  question  as  to  the  character 
and  legality  of  the  defendant's  organization  is  argued 
with  much  skill  and  learning  by  counsel  on  either  side 
of  this  controversy,  but  we  do  not  find  it  necessary  to 
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determine  whether  defendant  is  an  insurance  com- 
pany, or  an  insurance  company  and  a  secret 
society  combined,  or  a  fraternal  society  pure 
and  simple;  for,  if  it  be  conceded  that  it  is  an 
insurance  company,  and  that  it  is  doing  business 
without  complying  with  the  laws  of  the  state,  it  is 
doubtful,  to  flay  the  least,  whether  plaintifif  may  bring 
a  suit  to  wind  it  up,  and  enjoin  it  from  doing  business 
under  a  certain  name.  As  a  general  rule,  such  an 
action  must  be  brought  by  the  state.  Beach,  Inj., 
section  13;  McDonald  v.  English,  85  111.  232;  Springer 
V.  Walters,  139  111.  419  (28  N.  E.  Rep.  761).  By  the 
provisions  of  McClain^s  Code  (section  1776)  it  seems  to 
be  made  the  duty  of  the  auditor  of  state  and  attorney 
general  to  institute  such  suit.  But  let  it  be  assumed 
that  the  plaintiff  may  bring  such  an  action,  it  does  not 
follow  that  this  gives  it  the  exclusive  right  to  the  use 
of  the  name.  This  depends  upon  other  principles, 
which  we  have  heretofore  attempted  to  elucidate. 
Concede,  however,  that  plaintifif  may  bring  its  suit  to 
enjoin  defendants  from  using  the  name  and  conducting 
their  business  because  it  is  unlawful,  yet  it  does  not. 

follow  plaintifif  is  entitled  to  relief.  The  plaints 
5  iff  came  into  being  as  a  separate  organization, 

at  the  time  it  seceded  from  the  loyal  body,  and 
adopted  amended  articles  '  incorporation,  in  the 
year  1884.  Defendants  were  at  that  time  doing  busi- 
ness under  the  name  originally  conferred  upon  them 
by  the  supreme  lodge,  and  they  continued  to  carry  on 
this  same  business  up  to  the  time  of  the  institution  of 
this  suit,  which  was  in  December,  1893.  They  had  a 
large  increase  of  membership,  paid  many  death  claims 
to%he  families  of  their  members,  and  have,  under  the^ 
allegations  of  their  answer,  been  allowed  to  proceed 
with  full  knowledge  and  acquiescence  of  the  insuranc^ 
authorities  of  the  state.  Many  of  the  members  of  the 
defendant  according  to  the  allegations  of  the  answer, 
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would  now  be  unable,  on  account  of  age  or  disability, 
to  procure  membership  in  any  other  association,  and 
many  others  could  not  procure  it  without  large 
additional  expense.  Plaintiflf  has  had  knowledge  of 
these  facts  during  all  of  these  years,  and  yet  ha«  taken 
no  action  until  the  commencement  of  this  suit.  It 
seems  to  us  that  it  is  clearly  barred  and  estopped  by 
its  laches  from  maintaining  this  suit.  And  we  are 
inclined  to  the  view,  although  it  is  not  necessary  to 
determine  the  question,  that  the  suit  is  barred  by  the 
five  years  statute  of  limitations. 

Plaintiflf's  cause  of  action  to  enjoin  the  use  of  the 
name  accrued  at  the  time  it  was  legally  incorporated 
in  the  year  1884.  It  was  not  then  required  to  have  a 
certificate  from  the  auditor  of  state  authorizing  it  to 
do  business,  for  the  Acts  of  the  Twenty-first  General 
Assembly  did  not  take  effect  until  the  year  1886.  It 
could  have  obtained  its  certificate  from  the  auditor,  if 
it  were  necessary  to  do  so  to  authorize  it  to  bring  suit, 
in  the  year  1886,  and  thereupon  could  have  immedi- 
ately commenced  its  suit  against  the  defendants.  It 
could  not,  by  delay  in  procuring  its  certificate,  prolong 
the  operation  of  the  statute.  Baker  v.  Johnson  County y 
33  Iowa,  151;  Uintrager  v.  Tread,  69  Iowa,  746  (27  N. 
W.  Rep.  807). 

The  fact  that  damage  done  to  plaintiff  is  con- 
tinuing— ^which  must  be  conceded — is  not  controlling, 
for  this  is  not  an  action  to  recover  damages  at  law, 
but  a  suit  in  equity  to  enjoin  and  restrain  the  defend- 
ants from  the  use  of  a  name.  The  cause  fully  accrued 
when  the  defendant  proceeded  with  its  business  in  vio- 
lation of  the  plaintiff's  rights.  We  have  held  in  law 
actions  for  damages  that  when  the  act  of  the  defendtnt 
was  complete  before  the  period  of  limitation,  and  the 
result  only  was  within  the  statute,  a  suit  for  damages 
was  barred.  Potcers  i\  Cifj/  of  Council  Bluffs,  45  lowa^ 
652.    See,  also,  Baldivin  v.  Gaslight  Co.,  57  Iowa,  51 
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(10  N.  W.  Rep.  317);  Williams  v.  Mills  Comity,  71  Iowa, 
367  (32  N.  W.  Bep.  444).  But,  aside  from  all  this,  it 
would  be  most  inequitable  to  allow  plaintiffs  at  this 
late  day  to  destroy  the  business  built  up  by  the  defend- 
ants. Many  innocent  persons  would  be  compelled  to 
suffer,  and  much  confusion  and  inconvenience  would 
result  to  all  concerned. 

If  it  should  be  conceded  that  the  plaintiff  had  at 
one  time  the  exclusive  right  to  the  use  of  its  name,  we 
think  that  it  has,  by  its  acquiescence  and  laches  closed 
the  door  to  relief  in  equity.  It  is  an  undoubted  rule 
with  reference  to  trade-marks  that  reasonable  dili- 
gence must  be  used  in  making  application  for  relief 
against  piracy,  and  proceeding®  should  be  instituted 
promptly  upon  discovery.  High,  Inj.  section  1100; 
Filley  v.  Child,  16  Blatchf.  376  (Fed.  Cas.  No.  4,787); 
Galliher  i\  Cadwell,  145  U.  S.  368  (12  Sup.  Ct.  Bep. 
873);  Coffeen  v,  Br  union,  5  McLean,  256  (Fed.  Cas.  No. 
2,947);  Browne,  Trade-Marks,  section  479;  McLean  o, 
Fleming,  96  U.  S.  258;  Manufacturing  Co.  v.  Garner, 
55  Barb.  151.  Plaintiffs  say,  however,  that  the 
6  former  litigation  with  reference  to  this  associa- 

tion is  a  sufficient  excuse  for  not  bringing  this 
suit  promptly  upon  discovery  of  defendants'  acts.  We 
do  not  think  this  is  true.  The  actions  referred  to  were 
to  determine  who  were  entitled  to  the  offices  in  the 
association.  The  first  case  was  decided  in  the  year 
1885,  and  plaintiff  could  have  then  commenced  its  suit, 
if  not  before.  But  neither  of  these  cases,  in  our  judg- 
ment, operated  to  suspend  the  running  of  the  statute. 
See  McClain's  Code,  section  3742.  We  are  very  clearly 
of  the  opinion  that  the  demurrer  to  the  third  division 
of  the  count  of  the  defendant's  answer,  at  least  as  to 
that  part  pleading  laches,  acquiescence,  and  estoppel, 
should  have  been  overruled. 
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A  great  many  other  questions  are  discussed  by 
counsel,  but,  as  they  are  not  regarded  as  controlling, 
we  must  decline  to  consider  them. 

Our  conclusions  are  that  under  the  allegations  of 
the  answer — First,  plaintifif  had  no  right  to  the  exclus- 
ive use  of  the  name;  second ,  that,  if  it  had  such  right, 
it  has  lost  it  by  acquiescence  and  laches;  third,  that  if 
i*  be  conceded  that  defendant  is  doing  business  with- 
enrt  authority,  plaintiff  is  in  no  position  to  complain. 
Pop  these  reasons  the  demurrer  to  the  second  and  third 
oauBt  of  the  defendant's  answer  should  have  been  over- 
nciled. — Reversed. 

nnne,  J.,  took  no  part 


DaiNisL  B»  Nash,  Appellant,  v.  Benjamin  Stevens, 
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136    638|  Itatate  of  LimitatioMs:    traud.    Under  Code,  2529  and  2580,  relief 

"  against  a  fraudulent  conveyance  ia  barred  in  five  years  after  the 

1  fraud  is  discovered,  and  such  discovery  occurs  as  soon  as  the 
creditor  learns  of  facts,  which,  in  connection  with  the  construc- 
tive notice  imparted  by  the  record  of  the  deed,  suggests  fraud  or  ao 
inquiry  which,  if  pursued  with  reasonable  diligence,  will  discover 
fraud. 

Exemptions.    It  is  not  a  fraud  upon  creditors  for  a  husband  to  giva 
%    his  exempt  earnings  to  his  wife. 

Appeal  from  Sac  District  Court. — Hon.  Chables  D. 
Goldsmith,  Judge. 

Wednesday,  January  22,  1896. 

Action  in  equity  to  subject  land  to  the  payment 
of  a  judgment.  There  was  a  hearing  on  the  merits, 
and  a  decree  for  the  defendants.    The  plaintiff  appeals. 

— Affirmed. 
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B.  M.  Hunter  for  appellant. 

S.  M.  Elwood  for  appellees. 

Bobinson,  J. — On  and  before  the  first  day  of  June, 
1875,  the  defendant  Benjamin  Stevens  was  indebted  to 
the  plaintiff  in  the  sum  of  two  hundred  dollars.  In 
August,  1875,  the  plaintiff  commenced  in  the  district 
court  of  Tama  county  an  action  on  the  indebtedness, 
to  recover  the  amount  due,  and  in  February,  1877,  he 
recovered  against  Stevens  judgment  for  two  hundred 
dollars  and  costs.  On  the  nineteenth  day  of  June, 
1875,  Stevens  purchased  an  improved  farm,  of  one 
hundred  and  sixty  acres,  situated  in  Tama  county,  for 
the  agreed  consideration  of  two  thousand  four  hun- 
dred dollars.  In  payment  he  gave  a  note  for  six  hun- 
dred dollars,  made  by  himself  and  a  surety,  and  notes 
for  the  aggregate  sum  of  one  thousand  eight  hundred 
dollars,  secured  by  a  mortgage  on  the  land.  Three 
days  after  the  action  against  Stevens  on  the  indebted- 
ness stated  was  commenced,  and  before  he  had  paid 
any  part  of  the  purchase  price  of  the  land,  he  conveyed 
it  to  his  wife  and  co-defendant,  Maggie  Stevens,  by  a 
deed  which  was  duly  recorded  on  the  following  day. 
The  deed  recited  a  consideration  of  six  hundred  dol- 
lars, and  was  subject  to  the  mortgage  of  one  thousand 
eight  hundred  dollars.  Mrs.  Stevens  paid  nothing  for 
the  land  at  that  time,  but  assumed  the  payment  of  the 
notes  her  husband  had  given  for  it.  In  the  year  1876 
she  sold  the  north  half  of  the  quarter  section  for  one 
thousand  dollars,  which  she  applied  on  the  mortgage 
debt  In  the  year  1882  she  sold  the  remainder  of  the 
land  and  purchased  a  farm  of  one  hundred  and  twenty 
acres  in  Sac  county,  of  which  forty  acres  were  broken. 
Improvements  have  been  made  on  that,  and  it  has 
been  occupied  by  the  defendants  as  a  home  since  the 
spring    of    1883.      The   judgment    rendered    against 
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SteveBA  in  February,  1877,  is  unpaid,  and  this  action 
wae  commenced  in  September,  1891,  to  subject  the  Sac 
county  land  to  the  payment  of  the  judgment. 

The  plaintiff  contends  that  the  consideration  for 
the  Tama  county  land  was  really  furnished  by  Stevens, 
and  that  his  conveyance  to  his  wife  was  made  to  hinder 
and  delay  his  creditors,  and  was  therefore  fraudulent, 
and  that  the  title  to  the  Sac  county  land  was  taken  in 
the  name  of  the  wife  for  the  same  purpose,  but  that  it 
was  purchased  with  the  proceeds  of  the  Tama  countj 
land,  and  should  be  subject  to  the  payment  of  the 

plaintiff's  judgment,  and  a  decree  to  that  eflfect 
1  ifl  asked.    The  defendants  claim  that  the  wife 

paid  for  the  Tama  county  land  its  full  value,  and 
that  there  is  no  ground  for  granting  the  relief  for 
which  the  plaintiff  asks,  and  that  the  action  is  barred 
by  the  statute  of  limitations.  The  defense  last  stated 
is  the  only  one  we  find  it  necessary  to  consider.  The 
plaintiff  insists  that  it  was  not  suflBciently  pleaded,  but 
we  are  of  the  opinion  that  it  was,  especially  in  the 
absence  of  objection  made  in  the  district  court.*  Actions 
in  equity  for  relief  on  the  ground  of  fraud  are  barred  in 
five  years  after  the  fraud  is  discovered.  Code,  sections 
2529(4),  2530.  The  law  does  not  contemplate  actual 
knowledge  of  the  fraud  before  the  statute  shall  begin 
to  run,  but  such  knowledge  or  notice  as  would  lead  a 
man  of  reasonable  prudence  to  make  inquiries  which 
would  disclose  the  fraud.  Hawley  v.  Page,  77  Iowa, 
240  (42  N.  W.  Rep.  193).  The  recording  of  the  deed 
imparts  constructive  notice  of  its  contents.  If  the  facts 
thus  shown,  taken  with  other  facts  known  to  the  cred- 
itors, are  of  a  character  to  suggest  fraud  as  to  them, 
they  must  be  charged  with  the  knowledge  which 
inquiry  made  with  reasonable  diligence  would  disclose. 
Laird  v.  Kilbourne,  70  Iowa,  83  (30  N.  W.  Rep.  9); 
JSaicley  v.  Page,  supra;  Sims  t\  Gray,  93  Iowa,  38  (61  N. 
W.  Rep.  171).    In  this  case  the  Tama  county  land  was 
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situated  in  the  county  in  which  the  action  against  the 
hufilband  was  pending,  and  was  conveyed  to  the  wife 
three  days  after  the  action  was  commenced,  and  within 
three  months  of  its  purchase  by  the  husband.  They 
had  but  little  property,  the  wife  having  not  more 
than  three  hundred  dollars.  They  continued  to  reside 
on  the  farm,  and  there  was  no  apparent  reason  for  the 
change  in  the  title  thereto,  unless  to  protect  it 
from  the  plaintiff.  It  is*  not  shown  that  he  was 
in  any  manner  deceived  in  regard  to  the  property  of 
the  wife.  Certainly  the  facts  recited  were  sufficient 
to  cause  a  man  of  ordinary  prudence,  situated  as  the 
plaintiff  was,  to  make  inquiries  which  would  have 
shown  the  fraud,  if  any,  in  the  conveyance.  And  this 
is  true  with  respect  to  the  subsequent  acquiring  of 
title  to  the  Sac  county  land.  Both  these  transactions 
occurred  more  than  five  years  before  the  commence- 
ment of  this  action.  It  is  said,  however,  that  the 
fraud  alleged  was  continuous,  for  that  the  earnings  of 
the  husband  were  placed  in  the  name  of  the  wife  from 

the  time  the  conveyances  were  made  until  this 
2  action  was  commenced.     But  the  earnings  of 

the  husband  were  exempt  from  execution,  and 
it  was  his  right  to  give  them  to  his  wife  free  from  the 
claims  of  his  creditors.  Jdmison  r.  U^e((rcr,  87  Iowa, 
79  (53  N.  W.  Rep.  1076).  We  do  not  hold  that  fraud  in 
the  transaction  in  question  has  been  shown.  There 
is  much  support  in  the  record  for  the  claim  that  Mrs. 
Stevens  agreed  to  pay  for  the  Tama  county  land  its 
fair  value  at  that  time,  and  that  the  property  she  now 
owns  was  derived  in  part  from  money  which  she  had 
when  .she  was  married,  in  part  from  the  increase  of 
the  value  of  the  land  in  both  Tama  and  Sac  counties 
after  it  was  purchased  by  her,  in  part  to  the  labor  of 
her  husband,  and  in  part  to  her  own  personal  exer- 
tions. But  we  need  not  determine  the  facts  in  regard 
to  this.    The  plaintiff  has  failed  to  use  the  diligence  in 
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prosecuting  his  claim  which  the  law  requires,  and  it  ifl 
now  barred  by  the  lapse  of  time.  The  decree  of  the 
district  court  i&  affirmed. 


E.  J.  Stewart,  Administratrix,  v.  William  A.  Stew- 
art, et  aLy  Appellants,  and  Ralph  R.  Stewart, 
et  al. 

Wills:  Interpretation:  extriksio  eyidbkob.  A  devise  of  kind 
described  in  the  will  as  the  south  half  of  the  norihemst  quarter  wiU 
pass  title  to  the  south  half  of  the  80uthea$i  quarter  where  testator 
1  owned  the  last  named  and  not  the  first  named  tract  and  where 
the  will  shows  an  intention  to  devise  the  tract  which  testator 
owned.  When  the  word  north  is  disreji^arded  the  description 
covers  the  south  half  of  the  east  quarter.  There  beinsf  two  east 
quarters,  a  latent  ambiguity  becomes  apparent  and  evidence  out- 
side of  the  will  is  admissible  to  explain  that  ambiguity. 

Kinne,  J.,  dissenting. 

Practice  in  Sapreme  Court:  bbhearing.  The  first  opinion  is  sus- 
3  peoded  and  ceases  to  have  any  effect  when  a  rehearing  is  ordered, 
except  as  it  is  incorporated  in  or  approved  by  the  opinion  filed 
on  rehearing. 

Objections  below.  A  portion  of  a  decree  relating  to  advancements, 
8  rendered  in  a  proceeding  for  the  interpretation  of  a  will,  will  not 
be  considered  on  appeal,  where  it  affects  the  appellants  only,  and 
no  objection  was  made  or  exception  taken  in  the  trial  court. 

Appeal  from  Washington  District  Court. — Hon.  A.  B. 
Dewey,  Judge. 

Thursday,  January  23,  1896. 

This  is  a  proceeding  in  equil^  for  the  interpreta- 
tion of  the  will  of  John  Stewart,  deceased.  From  the 
decree  rendered,  a  part  of  the  defendants  appeal. — 

Affirmed. 

C.  J.  Wilson,  Woodin  &  Son,  and  E.  M.  Shelton 
for  appellants. 

n.  &  W.  Scofield  and  Roberts  dk  Brookhart  for 
appellee. 
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Robinson,  J. — The  questiocis  in  controversy  are 
presented  by  the  pleadings  and  agreed  statement  of 
facts.  From  these  it  appears  that  John  Stewart,  a 
resident  of  this  state,  died  in  November,  1893,  and  his 
will  was  duly  probated  at  the  next  January  term  of 
court.  This  action  is  brought  by  the  administratrix 
of  his  estate  for  the  interpretation  of  the  will.  The 
defendants  are  seven  children  by  his  first  wife,  and  the 
child  of.  another  child  by  that  wife,  and  seven  cliildren 
by  his  second  wife.  At  the  time  of  his  death  the  tes- 
tator was  the  owner  of  the  south  half  of  the  southeast 
quarter  of  section  Xo.  thirty,  the  north  half  of  the 
northeast  quarter  of  section  No.  thirty-one,  the  west 
half  of  the  southeast  quarter  of  section  No.  thirty-two, 
— all  in  township  No.  seventy-six  north,  of  range  No. 
seven  west, — and  two  timber  lots  of  small  value.  All 
of  the  tracts  were  worth,  together,  about  fourteen 
thousand  dollars,  those  in  sections  thirty  and  thirty 
two  being  of  the  value  of  about  four  thousand  dol- 
lars each.  The  decedent  also  left  property,  consisting 
of  money  deposited  in  the  bank,  stock,  grrain,  hay,  and 
other  personal  property  on  his  farm,  of  the  aggregate 
value  of  four  thousand  five  hundred  dollars.  He  was 
not  owing  anything,  and  the  debts  acrainst  his  estate 
are  for  the  expense  of  his  last  sickness  and  funeral, 
and  are  small  in  amount.  The  will  gave  to  his  widow 
the  tract  of  land  in  section  thirty-one,  which  was  the 
home  farm,  one  of  the  timber  lots,  one  horse,  two  cows, 
and  household  and  kitchen  furniture,  in  lieu  of  dower, 
and  to  two  sons  by  his  first  wife,  and  two  sons  by  the 
second  one,  the  other  timber  lot.  These  provisions  of 
the  will  are  not  in  dispute.  Those  portions  which  are 
to  be  considered  in  the  determination  of  the  questions 
presented  are  as  follows:  "Item  2.  It  is  my  will,  and 
I  do  hereby  give,  devise,  and  bequeath  to  my  son  Balph 
K.  Stewart  the  west  half  of  the  southeast  quarter  of 
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section  No.  thirty-two  (32)  in  township  No.  seventy-six 
(76)  north,  of  range  seven  (7)  west,  ♦  ♦  ♦  charged, 
however,  with  the  payment  of  the  sum  of  four  thou- 
sand dollars;  one  thousand  dollars  to  be  paid  two  yeare 
after  my  decease,  the  residue  to  be  paid  one  thousand 
dollars  each  year  from  that  time  until  the  whole  sum 
shall  have  been  paid.  Item  3.  It  is  my  will,  and  I  do 
hereby  give,  devise,  and  bequeath  to  my  son  Fred  D. 
Stewart  the  south  half  of  the  northeast  quarter  of  sec- 
tion No.  thirty  (30)  in  township  No.  seventy-six  (76) 
north,  of  range  seven  (7)  west,  ♦  ♦  ♦  subject,  how- 
ever, to  the  payment  of  the  sum  of  three  thousand  four 
hundred  twenty-eight  dollars  and  seventy-five  cents, 
in  m-anner  following,  to-wit:  Eight  hundred  and  fifty- 
seven  and  eighteen  one-hundredths  dollars  ($857.18)  in 
two  years  from  date  of  my  death,  and  a  like  sum 
annually  from  the  time  of  each  payment  until  the 
whole  sum  shall  have  been  paid.^'  "Item  6.  It  was 
and  is  my  will  and  intention  that  the  land  devised  and 
bequeathed  by  item  second  thereof  should — ^the  pro- 
ceeds thereof — go  in  equal  shares  to  the  children  and 
heirs  at  law  of  my  first  wife,  long  since  deceased;  and 
I  do  hereby  direct  the  executor  of  this  my  last  will  and 
testament  to  pay  the  money  collected  from  the  devisee 
Ralph  K.,  in  equal  parts,  to  my  granddaughter,  Clara 
Hamil,  Mary  A.  Palmer,  my  daughter  Francis  A.  E. 
Tripp,  my  son  William  A.,  my  daughter  Sarah,  my 
daughter  Flora  J.,  my  sons  John  F.  and  George  Stew- 
art, or,  in  the  event  of  either  of  them  dying,  then  to 
l^ir  or  heirs  of  such  one  equal  share  of  such  sum. 
Prior  to  the  making  of  this  will  I  have  given,  by  way 
of  advancement,  to  William  A.  and  Samuel  E.,  two 
hundred  and  fifty  dollars.  My  son  William's  and  my 
granddaughter  Clara  HamiPs  shares  are  to  be  dimin- 
ished by  that  amount.  Item  7.  It  is  my  will  and 
intention  that  the  children  of  my  present  wife  shall 
equally  share  in  the  proceeds  of  the  land  bequeathed 
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to  my  son  Fred  D.,  valued  at  four  thousand  dollars. 
F.  D.  having  received  his  share  in  land,  the  remainder 
of  the  value  of  said  land — the  same  by  this  will 
directed  to  be  paid  by  him — is  to  be  equally  divided 
among  the  remainder  of  said  children,  to- wit,  my  son 
Ralph  K.,  my  daughter  Alice  Caldwell,  Maud  M.,  Cor- 
delia B.,  Myrtle  O.,  and  Jessie  B.;  in  the  event  of  the 
death  of  either  of  them  before  the  taking  effect  of  this 
will,  the  share  of  such  decedent  to  be  paid  to  its  heirs. 
Item  8.  The  residue  of  my  estate  I  direct  to  be  divided 
equally,  share  and  share  alike,  between  all  my  heirs." 
The  south  half  of  the  northeast  quarter  of  section 
thirty  in  township  seventy-six  north,  of  range  seven 
west,  did  not  belong  to  the  testator  when  his  will  was 
made,  but  was  then,  and  had  been  for  years,  owned  and 
occupied  by  one  Charles  Crumpacker.  The  south  half 
of  the  southeast  quarter  of  that  section,  which  was 
owned  by  the  testator,  is  not  described  in  the  will.  The 
petition  alleges  that  doubts  have  arisen  whether  item 
three  of  the  will  devises  to  Fred  D.  Stewart  any  land 
to  which  he  can  claim  title,  and,  if  it  is  held  that  it 
does  not,  whether  he  and  Ralph  R.,  Maud  M.,  Cordelia 
B.,  Myrtle  O.,  and  Jessie  B.  Stewart,  and  Alice  Cald- 
well take  anything  under  item  seven,  and  whether  the 
advancement  mentioned  in  item  six  means  that  two 
hundred  and  fifty  dollars  was  advanced  to  William  A. 
Stewart,  and  the  same  amtount  to  Samuel  E.  Stewart, 
or  whether  the  advancement  was  the  agfjregate  sum  of 
two  hundred  and  fifty  dollars  to  both.  The  plaintiff 
asks  that  the  will  be  construed*  with  respect  to  the  mat- 
ters in  doubt.  The  district  court  found  that  the  testa- 
tor intended  to  and  did  devise  the  south  half  of  the 
southeast  quarter  of  section  thirty  to  Fred  D.  Stewart, 
subject  to  the  amounts  as  provided  in  the  will,  and 
that  the  advancement  to  be  deducted  from  each  of  the 
bequests  to  William  A.  Stewart  and  Clara  Hamil 
should  be  computed  as  two  hundred  and  fifty  dollars. 
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The  children  by  the  first  wife,  and  the  grandchild 
Clara  Hamil,  appeal. 

I.  It  is  claimed  that  the  district  court  corrected 
the  will,  and  that  in  so  doing  it  violated  well-estab- 
lished rules  applicable  to  the  construction  of  wills.    It 

is  hardly  accurate  to  say  that  the  will  was  cor- 
1  rected  by  the  court.     Its  reformation  was  not 

asked  nor  attempted,  but  the  court  interpreted 
it  to  intend  that  for  which  the  decree  provides.  The 
stipulation  as  to  the  facts  shows  th^at  the  testator 
intended  to  devise  the  land  he  owned  in  section  thirty 
to  hie  son  Fred,  but  that  the  error  in  the  description 
was  due  to  a  mistake  by  the  scrivener.  A  clause  in 
the  stipulation  provides  that  in  determining  the  case 
the  court  may  exclude  such  of  the  facts  shown  in  the 
stipuliation  as  are  immaterial,  irrelevant,  or  incompe- 
tent, and  the  appellants  insist  that  the  stipulation  is 
not  competent  to  show  that  a  mistake  was  made  in  the 
description  of  the  land  in  question.  Whether  the  stipu- 
lation can  be  considered,  with  other  evidence,  to  show 
the  mistake,  must  depend  upon  all  relevant  parts  of 
the  will.  It  is  true  that  a  will  cannot  be  reformed 
by  a  court  of  equity  to  express  the  intent  of  the 
testator  as  gathered  from  evidence  not  contained  in 
the  will,  but,  when  different  parts  of  it  are  incon- 
sistent with  each  other,  resort  may  sometimes  be  had 
to  evidence  outside  the  will  to  ascertain  the  testa- 
tor's intent;  for  that  is  the  matter  of  first 
importance,  and  when  known,  and  not  in  violation  of 
the  law,  is  controlling.  'Technical  rules  which  tend  to 
defeat  that  intent  are,  to  some  extent,  disregarded. 
"The  intention  may  be  gathered  from  the  instrument 
itself,  as  well  as  from  the  relation  of  the  testator  to  the 
parties  in  interest,  his  family  arrangements,  and  the 
circumstances  which  surround  them.  ♦  ♦  ♦  And, 
to  ascei'tain  the  intention  of  the  testator,  it  is  some- 
times admissible  to  change  the  language  of  the  will; 
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to  discard  words,  as  surplusage,  when  they  appear  to 
be  without  meaning  as' used;  to  supply  words;  to  trans- 
pose words,  sentences,  phrases,  and  even  para- 
graphs. Jordan  v.  Woodin,  93  Iowa,  453  (61  N.  W. 
Rep.  950).  It  is  also  well  settled  that  extrinsic 
evidence  may  be  resorted  to,  in  many  cases  of 
latent  ambiguity,  to  ascertain  the  intent  of  the 
testator.  Thus,  in  Patch  t\  White,  117  U.  S.  210  (6 
Sup.  Ot.  Rep.  617,  710),  it  is  said  that:  "It  is  settled 
doctrine  that,  as  a  latent  ambiguity  is  only  disclosed 
by  extrinsic  evidence,  it  may  be  removed  by  extrinsic 
evidence.  Such  an  ambiguity  may  arise  upon  a  will, 
either  when  it  names  a  person  a^  the  object  of  a  gift, 
or  a  thing  as  the  subject  of  it,  and  there  are  two  persons 
or  things  that  answer  such  name  or  description;  or, 
secondly,  it  may  arise  when  the  will  contains  a  mis- 
description of  the  object  or  subject,  as  where  there  is 
no  such  person  or  thing  in  existence,  or,  if  in  existence, 
the  person  is  not  the  one  intended,  or  the  thing  does 
not  belong  to  the  testator.  ♦  ♦  ♦  when  it  con- 
sists of  a  misdescription,  ♦  ♦  «  if  the  misdescrip- 
tion can  be  struck  out,  and  enough  remains  in  the  will 
to  identify  the  person  or  thing,  the  court  will  deal 
with  it  in  that  way,  or,  if  it  is  an  obvious  mistake,  will 
read  it  as  if  corrected.  The  ambiguity  in  the  latter 
case  consists  in  the  repugnancy  between  the  manifest 
intent  of  the  will  and  the  misdescription  of  the  donee 
or  the  subject  of  the  gift.  In  such  a  case  evidence  is 
always  admissible  to  show  the  condition  of  the  testa- 
tor's family  and  estate,  and  the  circumstances  by 
which  he  was  surrounded  at  the  time  of  making  his 
will."  This  rule,  as  applied  to  the  misdescription  of 
the  thing  intended  to  be  devised,  was  approved  by  this 
court  in  the  case  of  Echford  i\  Eclford,  91  Iowa,  54  (58 
N.  W.  Rep.  1093.)  It  is  fair  to  presume  that  the  testa- 
tor intended  to  devise  what  he  owned,  and  not  prop- 
erty owned  by  another.  Patch  i\  White,  supra.  Such 
Vol.  96  la -40 
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a  presumption  alone  might  not  be  sufficient  to  over- 
come the  effects  of  the  language  actually  used  in  the 
will,  but  in  this  case  it  is  supplemented  by  different 
portions  of  the  will  and  by  the  circumstances  under 
which  the  will  was  drawn.  The  fact  that  the  land 
given  by  item  three  was  made  subject  to  the  payment 
of  six-sevenths  of  its  full  value  by  the  devisee  is 
entitled  to  great  weight,  as  showing  the  intent  of  the 
testator  to  pass  a  perfect  title  by  the  devise.  The 
tract  of  land  devised  to  Ralph  by  item  two  of  the  will 
is  of  the  value  of  four  thousand  dollars  only,  and  the 
devise  required  Ralph  to  pay  that  amount  to  the  heirs 
of  the  first  wife.  Ralph  was  a  child  of  the  second  wife, 
and  received  no  benefit  from  the  devise,  unless,  possi- 
bly, in  the  use  of  the  land,  or  its  value,  without  cost, 
until  the  payments  with  which  it  was  charged  should 
be  made.  The  devise  was  for  the  benefit  of  eight  per- 
sons, but  each  of  two  of  them  was  chargeable  with  an 
advance,  which,  it  is  agreed,  was  two  hundred  and 
fifty  dollars.  The  amount  which  the  testator  intended 
to  allow  the  beneficiaries  of  item  two,  as  modified  by 
item  six,  was  four  thousand  dollars  in  the  value  of  the 
land,  and  five  hundred  dollars  in  advancements,  or  a 
total  of  four  thousand  five  hundred  dollars  or  five  hun- 
dred and  sixty-two  dollars  and  fifty  cents  each. '  Item 
three  was  intended  to  give  to  the  seven  children  by  the 
second  wife  property  of  the  value  of  four  thousand  dol- 
lars, or  five  hundred  and  seventy-one  dollars  and  forty- 
three  cents  to  each.  The  residuary  clause  was  for  the 
benefit  of  all  the  heirs  of  the  testator,  in  equal  shares. 
Not  counting  the  timber  lot  devised  to  his  sons, — 
which,  as  we  have  seen,  was  of  small  value,  and  was 
given  to  two  sons  by  the  first  and  two  by  the  second 
marriage, — ^the  difference  between  the  shares  of  the 
children  by  the  two  marriages  was  less  than  ten  dol- 
lars to  each  child.  It  thus  appears  that  the  testator 
intended  to  treat  the  surviving  children  and  the  child 
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of  the  one  deceased  substantially  alike.  But  if  the 
iiiterpretation<x)ntended  for  by  the  appellants  is  to  pre- 
vail, each  of  them  will  receive  as  much  as  will  each  of 
the  children  by  the  second  marriage,  some  of  whom  are 
minors,  and  five  hundred  and  sixty-two  dollars  and 
fifty  cents  in  addition.  The  will  shows  that  this  was 
not  the  intent  of  the  testator,  and  the  stipulated  facts 
fully  confirm  it.  Must  the  intent  thus  made  manifest 
be  defeated?  We  think  not.  The  evidence  shows  that 
the  description  of  the  land  in  question  is  in  part  wrong. 
After  rejecting  the  erroneous  portion,  the  remainder 
describes  "the  south  half  of  the  east  quarter  of  sec- 
tion No.  thirty  (30),"  etc.  The  section  contains  two 
tracts  which  may  be  properly  spoken  of  as  "the  east 
quarters,"  and,  under  the  rules  of  interpretation  cited, 
we  are  of  the  opinion  that  extrinsic  evidence  may  be 
received  to  show  what  quarter  was  intended  by  the 
testator.  This  conclusion  finds  support  in  Eckford  v. 
Eckford,  91  Iowa,  54  (58  N.  W.  Rep.  1093),  and  cases 
therein  cited;  Chambers  v.  Watson,  60  Iowa,  339  (14 
N.  W.  Rep.  336);  Severson  v.  Severson,  68  Iowa,  656 
(27  N.  E.  Rep.  811).  See,  also,  Whitcomh  v.  Rodman 
<I11.  Sup.),  40  N.  E.  Rep.  553;  Webh  v.  Carney  (N.  J.  Ch.) 

32  Atl.  Rep.  705.  The  opinion  in  the  Eckford 
2  Case,  to  which  we  have  referred,  is  the  one  filed 

after  rehearing  was  granted.  The  appellants  rely 
to  some  extent  upon  portions  of  the  opinion  first  filed, 
on  the  theory  that  all  parts  of  it  not  modified  by  the 
second  opinion  remain  in  force.  That  is  not  the  case. 
When  a  rehearing  is  ordered,  the  first  opinion  is  sus- 
pended, and  ceases  to  have  any  affect,  excepting  as 
incorporated  in  or  approved  by  the  opinion  which  is 
filed  on  rehearing.  Pitkin  v.  Peet,  98  Iowa, — (64  N.  W. 
Rep.  795). 
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11.     It  is  contended  that  the  district  court  erred  in 
fixing  the  amount  of  the  advancements  at  the  aggre- 
gate sum  of  five  hundred  dollars,  instead  of  two 
3  hundred  and  fiftj'  dollars.    The  will  shows  that 

the  advancements  were  to  be  considered  in  dis- 
tributing the  money  which  was  to  be  paid  by  Ralph  R. 
Stewart,  and  the  appellees  have  no  interest  in  it,  and 
are  not  affected  by  that  part  of  the  decree  w^hich  fixed 
the  advancements.  It  concerns  the  appellants  alone. 
Moreover,  they  failed  to  except  or  in  any  manner  to 
object  to  it  in  the  district  court.  It  was  according  to 
the  admitted  facts,  and  it  may  have  been,  as  claimed 
by  the  appellees,  dictated  by  the  appellants.  Under 
these  circumstances,  we  must  decline  to  consider  that 
part  of  the  decree  on  its  merits.  We  find  no  cause  for 
disturbing  the  decree,  and  it  is  affirmed. 

Kinne,  J.  (dissenting). — As  I  view  this  case,  there 
is  nothing  in  this  will  which  justifies  the  construction 
placed  upon  it  in  the  majority  opinion.  In  the  Ech- 
ford  Case  the  testator,  in  the  will,  stated  that  he  owned 
the  land  which  he  undertook  to  devise.  There  is  no 
such  statement  in  this  will.  By  virtue  of  an  agree- 
ment of  the  parties  to  the  suit,  it  is  sought  to  over- 
come a  plain,  unambiguous  description  in  the  will,  and 
to  substitute  in  lieu  thereof  a  different  description.  In 
my  judgment,  when  the  facts  are  considered,  the 
majority  opinion  in  the  case  is  an  extension  of  the 
doctrine  laid  down  in  Eckford^s  Case.  By  it  almost 
every  safeguard  surrounding  the  execution  of  wills  is 
swept  away.  My  views  touching  the  question  involved 
in  this  case  are  fully  set  forth  in  the  dissenting  opinion 
in 'the  case  of  Eckford  v.  Eckford,  91  Iowa,  54  (58  N. 
W.  Rep..i093). 
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MoGiLLivEAY  Brothers,  Appellants,  v.  Thb  Distbiot  MJ!5l 
Township  of  Barton.  ^   4S1 

Poblic  Bnlldiniirt:  material  man's  claim.    Chapter  179,  Acts  Twen- 

1  tieth  General  Assembly,  gives  a  valid  claim  and  certain  priorities 
to  those  who  furnish  material  for  a  public  building  and  who, 
within  a  stated  time,  tile  an  itemized  sworn  statement  with  the 
officers  of  the  corporation  to  which  such  building  belongs.    Ileldy 

2  '  a  statement  tiled  without  jurat  attached  is  insufficient  though  it 

was  in  fact  sworn  to. 

Samb:  rRAOTiOR.    Such  statement  cannot  be  amended  after  the  tlm<i 
8    for  tiling  it  has  expired  so  as  to  show  that  it  was  in  fact  sworn  to. 

Same:  estoppel     A  payment  upon  such  demand  without  jurat  is 
4    unauthorized  and  does  not  estop  the  corporation  to  question  the 
sufficiency  of  the  statement. 

Appeal  from  Worth  District  Court, — Hon.  P.  W.  Bueb, 

Judge. 

Thursday,  January  23,  1896. 

Action  against  the  defendant  for  the  recovery  of 
a  balance  claimed  to  be  due  for  lumber  furnished  a 
contractor  for  the  erection  of  a  sdiool  house  for  defend- 
ant district.  Demurrer  to  petition  sustained,  and 
plaintiffs  appeal. — Affirmed. 

J.  H.  Sweneij  and  A.  B.  Lovejoy  for  appellants. 

Collins  &  Forbes  for  appellee. 

Kinne,  J. — I.  The  following  facts  appear  in  the 
petition:  Plaintiffs,  who  are  dealers  in  lumber,  entered 
into  a  contract  with  one  Hays  to  furnish  him  lumber 
for  a  certain  school  hoiKso,  which  he  was  to  erect  for 
the  defendant  district,  for  four  hundred  dollars.  They 
claim  there  is  a  balance  of  one  hundred  ;and  twenty- 
two  dollars  and  eighty-two  cents  and   interest  due 
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them.  The  last  of  the  material  was  furnished  on 
October  29, 1892.  An  itemized  statement  of  the  lumber 
so  furnished  was  filed  with  the  proper  ofl&cers  of 
defendant  on  November  26, 1892.  It  was  in  fact  sworn 
to  by  one  of  the  members  of  plaintiff's  firm,  but,  by 
mistake  or  oversight  of  the  notary,  the  jurat  was  not 
written  out  in  said  statement,  nor  was  the  notary's 
name  signed,  nor  was  any  impression  of  seal  thereon. 
Plaintiffs  asked  to  have  said  statements  so  filed 
amended  and  corrected  by  adding  thereto  the  jurat  and 
official  signature  of  the  notary  administering  the  oath, 
and  that  he  be  empowered  to  affix  'his  seal  thereto. 
They  also  plead  that  after  the  statement  had  been 
filed,  and  without  objection  to  the  form  thereof 
defendant's  officers  recognized  the  same  as  binding 
upon  the  defendant,  and  on  December  10,  1892,  paid 
plaintiffs  a  part  of  their  claim,  whereby  defendant  is 
now  estopped  from  questioning  the  form  or  sufficiency 
of  the  statement  so  filed.  To  this  petition  a  demurrer 
was  interposed — First,  because  the  petition  did  not 
state  facts  entitling  plaintiffs  to  the  relief  demanded; 
and,  second,  because  the  petition  shows  on  its  face  that 
plaintiffs  are  entitled  to  no  relief,  because  it  is  alleged 
that  the  paper  filed  with  the  officers  of  defendant  did 
not  purport  to  be  sworn  to.  This  demurrer  was  sus- 
tained and  plaintiffs  elected  to  stand  on  their  petition, 
and  excepted  to  the  ruling. 

II.  This  case,  as  we  view  it,  presents  but  two 
questions  which  need  be  considered — First,  can  a  bind- 
ing claim  be  made  against  the  defendant  district  by 
doing  any  act  or  acts  which  are  not  in  full  compliance 
with  the  terms  of  the  statute  authorizing  such  claims? 
and,  second,  is  the  defendant  estopped  from  question- 
ing the  sufficiency  of  the  claim  or  demand  in  fact 
1  filed?   The  first  question  must  be  determined  by 

the  provisions  of  the  statute  itself.    Section  1  of 
chapter  179  of  the  Acts  of  the  Twentieth  General 
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Assembly  provides:  "Every  mechanic,  laborer,  or 
other  person  who  as  sub-contractor  shall  perform  labor 
upon,  or  furnish  materials  for  the  construction  of  any 
public  building  or  bridge  or  other  improvement  not 
belonging  to  the  state,  shall  have  a  valid  claim  against 
the  public  corporation  constructing  such  building, 
bridge  or  other  improvement  for  the  value  of  such 
services  and  material,  in  an  amount  not  in  excess  of 
the  contract  price  to  be  paid  for  the  building,  bridge 
or  other  improvement,  nor  shall  any  such  corporation 
be  required  to  pay  any  fiu<}h  claim,  at  any  time  before, 
or  in  any  manner  different  from  that  provided  in  the 
principal  contract.^^  Section  2  of  the  same  act  pro- 
vides: "Such  claim  shall  be  made  by  filing  with  the 
public  officer  through  whose  order  the  payment  is  to 
be  made,  an  itemized  and  sworn  statement  of  the 
demand  within  thirty  days  after  the  performance  of 
the  last  labor  or  the  furnishing  of  the  last  portion  of 
the  material,  and  claimB  shall  have  priority  in  the 
order  in  which  they  shall  be  filed."  Now,  the  material 
man  under  these  provisions,  has  "a  valid  claim 
against"  the  school  district,  in  case  he,  within  the  time 
provided  by  section  2  of  the  act,  files  "an  itemized  and 

sworn  statement  of  the  demand"  with  the 
2  proper  officers.     In  the  case  at  bar,  plaintiffs 

filed  an  itemized  statement  of  their  demand 
with  the  proper  officers,  and  in  proper  time,  but  there 
was  no  jurat  attached.  It  seems  that,  as  a  matter  of 
fact,  it  was  sworn  to,  but  there  was  nothing  to  show 
that  fact  to  the  defendant's  officers.  The  argument  is 
that  if  it  was  in  fact  sworn  to,  though  that  fact  was 
not  made  to  appear  by  a  proper  jurat  and  seal,  still  it 
was  "a  sworn  statement,"  and  in  compliance  with  the 
provisions  of  the  statute.  We  think  the  statute 
requires  that  the  itemized  statement  which  must  be 
filed  must  be  one  which  shows  on  its  face  that  it  is  a 
sworn  statement.    That  this  is  a  proper  construction 
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of  the  statute  is  manifest  when  we  consider  the  purpose 
of  the  lawmakers  in  requiring  such  statement  to  be 
filed  as  a  basis  of  liability.  It  was  intended,  by  requir- 
ing claimants  to  present  their  demands  under  the 
sanctity  of  an  oath,  to  thus  insure  the  correctness  of 
the  demand,  and  to  prevent^  the  making  of  illegal  and 
improper  demands  against  such  corporations.  In 
other  words,  by  requiring  claimants  to  swear  to  their 
statements,  the.ofllcer  or  board  with  or  against  whom 
they  were  filed  might  have  some  assurance  that  they 
were  legitimate  and  proper  demands.  Now,  if  the 
requirements  of  the  law  are  satisfied  by  such  state- 
ments being  sworn  to,  though  there  is  nothing  in  the 
statement  to  show  that  fact,  then  the  protection  which 
the  statute  has  sought  to  give  to  public  oflBcers  who 
must  pass  upon  such  demands  amounts  to  nothing; 
for  they  have  no  means  of  knowing,  when  such  a  state- 
ment is  presented,  whether  it  has  beensworn  to  or  not. 
The  statement  must  be  such  as,  on  its  face,  conveys  to 
the  party  sought. to  be  held  the  knowledge  that  it  has 
apparently  been  sworn  to  as  the  law  requires.  This  the 
statement  filed  did  not  do.  It  was  therefore  ineffective 
to  bind  the  defendant,  and  cannot  be  made  the  basif? 
of  a  recovery  against  it.  We  cannot  review,  much  lesg 
refer  to,  the  one  hundred  or  more  citations  of  counsel. 
We  ground  our  holding  upon  the  fact  that  here,  by 
law,  a  remedy  is  provided  for  material  men  against 
certain  classes  of  corporations.  It  is  to  be  had  only 
upon  a  full  compliance  with  the  requirements  of  the 
statute.  It  is  no. hardship  to  insist  that, claimants  for 
public  funds  shall  comply  with  statutory  provLsions 
enacted  for  the  protection  of  the  public  and  its  officers, 
in  the  discharge  of  their  duties.  We  have  held  that, 
if  such  a  claim  be  not  filed  within  the  time  fixed  the 
remedy  is  not  available  to  the  claimant.  Breneman  v, 
Ilarven,  70  Iowa,  480  (30  N.  W.  Rep.  846).  Tlie  right 
to  make  a  claim  against  such  a  con)oration  as  the 
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defendant  is  given  by  statute,  and  the  one  to  be  bene- 
fited thereby  must  clearly  bring  himself  within  its 
proyisions.  Lounshury  v.  Railroad  Co.,  49  Iowa,  256; 
McNanght  v.  Railroad  Co.,  30  Iowa,  33G.  And  see, 
also  Ware  v.  Delahaye,  95  Iowa,  667  (64  N.  W.  Rep.  644). 
The  claim,  therefore,  was  not  a  sworn  statement,  such 
as  the  law  requires,  and  hence  it  could  not  be  made 
the  basis  of  a  liability  against  the  defendant. 

III.  It  is  said  the  court  erred  in  refusing  to  allow 
the  statement  to  be  amended  by  adding  a  jurat.  It 
was  about  fourteen  montlis  after  the  thirty  days .  had 
expired,  within  which  the  itemized  sworn  statement 
was  required  to  be  filed  with  the  defendant's  oflBcers, 
when  it  was  first  proposed  to  amend  it  by  adding  a 
jurat.  There  was  no  ^  error  in  refusing  to  allow  the 
amendment,  because,  if  allowed,  it  could  not  affect  the 

question  as  to  whether  the  statement,   when 

3  filed,  was  in  compliance  with  the  law.     The 
liability     of    defendants     to     pay     must     be 

determined,  so  far  as  the  statement  was  concerned,  by 
what  was  filed  within  the  thirty  days  after  the  last 
item  of  material  was  furnished.  No  statement  subse- 
quently filed  could  avail  plaintiffs,  and  it  is  equally 
clear  that,  if  an  insufficient, statement  was  filed  within 
the  thirty  days,  no  amendment  made  thereto  after  the 
expiration  of  the  thirty  days  could  make  it  good  and 
binding  upon  the  defendant  district. 

IV.  The  only  question  remaining  is  as  to  whether 
the  defendant,  by  paying  a  part  of  plaintiff's  claim 
after  the  defective  statement  was  filed,  is^  estopped  to 

now  question  the  sufficiency  of  the  statement. 

4  The    defendant's    officers    had    no    right    or 
authority  whatever  to  pay  any  part  of  plaintiff's 

claim,  in  the  absence  of  an  itemized,  sworn  statement 
of  their  demand  having  been  filed  within  the  thirty 
days  as  provided  by  the  statute.  No  discretion  was 
vested  in  defendant's  officers  to  pay  the  claim  on  a 
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defective  statement,  or  any  statement,  being  filed 
which  did  not  on  its  face  contain  evidence  that  it  had 
apparently  been  sworn  to.  Defendant  cannot  be 
estopped  from  resisting  payment  because  its  officers 
exceeded. the  authority  vested  in  them  under  the  law 
and  did  an  unauthorized  act.  Even  if  the  defendant 
could  have  ratified  the  unauthorized  act  of  its  officers 
in  making  a, payment  on  plaintiff's  claim, — ^a  point  we 
do  not  decide, — still  no  such  ratification  is  pleaded. 
We  do  not  think  the  doctrine  of  eetoppel  can  be 
invoked  to  aid  the  plaintiffs.  The  demurrer  was 
properly  sustained. — Affirmed. 


John  Mahbe,  et  al.,  Appellants,  v.  Stbphbn  Shenhall^ 

et  al. 

Practioe.    Wher«  the  •vidence  upon  which  the  report  of  boundary 
1    commissioners  is  not  presented,  an  order  denying  to  set  the  report 
aside  because  of  erroneous  findings,  wiU  not  be  disturbed. 

Same.    Refusing  leave  to  introduce  additional  but  cumulative  testi- 

3  mony.  is  in  the  discretion  of  the  court. 

Nbw  Trial.  A  new  trial  will  not  be  granted  because  commissioners 
appointed  to  make  a  survey,  bear  evidence,  and  report  their 
8  doings  in  a  proceeding  to  establish  a  disputed  boundary  line, 
proceeded  upon  the  hearing  without  giving  plaintiffs  notice, 
where  plaintiffs  were  present  in  person  and  by  attorneys  at  the 
time  of  the  hearing. 

Same.    A  new  trial  will  not  be  granted  on  the  ground  that  plaintiffs 

4  were  not  allowed  sufficient  time  to  produce  their  evidence 
before  commissioner  appointed  to  hear  evidence  and  report 
their  doings,  where  they  dkl  not  ask  for  any  more  time  tham 
was  given  or  object  to  the  closing  of  the  case  at  the  time  it 
was  done. 

Same,    A  new    trial   will    not  be  granted  because  oommiisioners 
6  appointed  to  hear  evidence  and  make  a  report  demand  exces- 

sive fees  from  plaintiffs  before  allowing  them  to  introduce 
their  testimony,  where  such  fees  were  paid  and  the  testimony 
introduced. 
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Same.    The  integrity  of  a  report  of  commissioners  appointed  to  hear 

5  evidence  and  report  Is  not  affected  by  the  fact  that  it  was 

made  out  in  the  office  of  the  attorney  for  one  of  the  parties. 

Practice  Sapreme  Gonrt.  A  statement  in  the  reply  argument  of 
appellants,  that  they  have  filed  in  the  appellate  court  a  full  tran- 
script of  all  the  proceeding  below,  including  all  the  evidence, 
and  that  all  the  material  evidence  is  referred  to  in  the  original 
ari^amemt  by  reference  to  the  pages  of  the  transcript,  will  not  take 
the  place  of  a  statement  in  the  abstract  that  it  contains  all  the 
evidemce. 

Appeal  from  Sioux  District   Court. — Hon.   Soott  M. 
Ladd,  Judge. 

Thursday,  January  23, 1896. 

This  is  a  proceeding  to  establish  and  fix  certain 
disputed  corners  and  lines  separating  the  lands  owned 
by  the  parties  to  the  suit,  under  the  provisions  of 
McClain's  Code,  sections  4507-4510.  The  court  referred 
the  matter  to  commissioners,  to  make  survey,  hear  evi- 
dence, and  report  their  doings. ,  These  commissioners 
undertook  the  performance  of  their  duties,  and  after- 
wards made  a  report  to  the  court,  recommending  the 
establishment  of  lines  and  corners  as  claimed  by  the 
defendants.  The  plaintiffs  filed  ^a  motion  to  set  aside 
this  report,  and  for  leave  to  introduce  additional 
testimony,  and  for  a  new  trial.  These  motions  were 
overruled,  ^  and  a  decree  was  passed  confirming  the 
report  of  the  commissioners.  Plaintiffs  appeal. — 
Affirmed. 

E.  W.  Rohey  for  appellants. 

Hutchinson  &  Van  (kterhout  for  appellees. 

Deemer,  J. — It  appears  from  the  report  of  the 
commissioners  that  they  heard  the  evidence  of  various 
witnesses  who  were  produced  before  them,  and  that 
their  report  was  largely,  if  not  wholly,  based  upon  the 
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evidence  adduced  by  the  resi>ective  parties.  It  also 
appears  that  the  court  heard  evidence  before  passing 
upon  the  commissioner's  report.  It  does  not  appear 
from  the  abstract  that  any  of  this  evidence  was  pre- 
served by  proper  bill  of  exceptions,  or  otherwise,  and 
no  part  of  it  is  included  in,  or  set  out  in,  the  printed 
record  which  comes  to  us.  The  motion  to  set  aside  the 
report. of  the  commissioners  is  based  exclusively,  we 
may  say,  on  the  ground  that  the  commissioners 

1  erred  in  their  findings  on  the  evidence  admitted 
before  them.     It  is  manifest  that  we  cannot 

review  the  questions  presented,  in  the  absence  of  the 

evidence  on  which  they  acted.    The  motion  for  leave  to 

introduce   additional   testimony   was   properly 

2  overruled,  because  it  is  apparent  from  the  report 
of  the  commissioners  that  such  evidence  was 

cumulative,  or,  if  not  cumulative,  there  is  nothing  to 
indicate  an  abuse  of  discretion  on  the  part  of  the  trial 
c&urt. 

The  plaintiffs  also  filed  a  motion  for  a  new  trial, 
based  upon  certain  alleged  errors  of  the  trial  court, 
and  also  upon  certain  irregularities  and  improprieties 
on  the  part  of  the  commissioners.  We  have  already 
indicated  our  views  on  the  regularity  of  the  proceed- 
ings of  the  trial  court,  and  we  conclude  by  saying  that 
no  such  misconduct  on  the  part  of  the  commissioners 
is  shown  as  to  justify  the  setting  aside  of  their 

3  report,  even  if  it  be  conceded  that  it  could  be 
accomplished  by  a  motion  for  a  new  trial, — ^a 

point  which  we  do  not  at  this  time  decide.  The  alleged 
misconduct  of  the  commissioners  is: 

(1)  That  they  proceeded  upon  the  hearing  without 
giving  the  plaintiffs  notice  thereof.  This  objection  is 
met  by  a  statement  in  appellants'  own  showing  that 
they  were  present,  in  person  and  by  attorney,  at  the 
time  of  the  hearing. 
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(2)  That  the  time  allowed  plaintiffs  to  produce 
their  evidence  was  not  suflBcient.     It  is  not  shown, 

however,   that  plaintiffs   asked   for   any   more 

4  time   than   was    given,    or   that    they   in    any 
manner  objected  to  the  closing  of  the  case  at 

the  time  it  was  done. 

(3)  That  the  commissioners'  report  was  made  in 
the  oflSce  of  the  attorney   for  the   appellees. 

5  This,  if  true,  does  not  affect  the  integrity  of  the 
report. 

(4)  That  they  demanded  excessive  fees  from  the 
plaintiffs  before  allowing  them  the  privilege  of  intro- 
ducing their  testimony.     The  evidence  shows, 

6  however,  that  the  fees  were  paid,  and  plaint- 
iffs were  allowed  to  introduce  their  testimony. 

(5)  That  there  were  no  arguments  made  or  waived 
by  plaintiffs  or  defendants,  or  their  attorneys  at  the 
time  of  the  submission.  The  record  does  not  show  that 
plaintiff's  counsel  asked  to  be  heard  in  argument 
before  the  commissioners.  On  the  contrary  it  does 
appear  that  plaintiffs'  counsel  had  some  argument 
with  them  before  they  presented  their  report. 

But,  aside  from  all  this,  the  evidence  heard  before 
the  court  on  the  motion  for  new  trial — some  of  which, 
at  least,  was  in  the  form  of  aflQdavits — was  not  pre- 
served by  bill  of  exceptions,  or  otherwise,  and  the 
abstract  does  not  purport  to  contain  all  the  evidence 
on  which  the  court  acted  in  ruling  on  the  motion  for 
a  new  trial.  We  must  assume,  in  the  absence  of  all 
showing  to  the  contrary,  that  the  court  had  suflBcient 
testimony  before  it  to  justify  its  finding. 

Counsel  discuss  the  question  as  to  whether  the 
commissioners'  rejmrt  is  to  be  treated  as  the  verdict 
of  a  jury,  and  as  to  whether  it  can  be  set  aside  or  modi- 
fied, except  for  passion  or  prejudice.  In  view  of  the 
condition  of  the  record,  we  are  not  required  to  pass, 
upon  these  questions. 
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Appellants,  in  their  reply  argument,  eay  they  have 
filed  in  this  court  a  full  transcript  of  the.  proceedings 
in  the  court  below,  including  all  the  evidence  adduced 
before  the  commissioners.  They  also  say  that  all  the 
material  evidence  given  by  the  witnesses  is  referred 
to  in  their  original  argument  by  reference  to  the 
7  pages  of  the  transcript  where  it  is  found.  Under 

our  rules,  neither  of  these  things,  if  true,  is 
auflScient  to  present  the  case.  The  condition  of  the 
record  is  such  that  we  cannot  consider  the  case. on  its 
merits,  and  the  judgment  is  affirmed. 


96  ft3|l  The  Aultman-Taylob  Machinery  Company,  Appel- 

'^  lant,  v.  A.  Z.  Ridenour. 

Warnmty*    Where  an  order  is  for  "A  separator  and  twelve-horse 

2    Dinfifee  power"  and  the  warranty  is  "that  with  good  management 

the  machine  is  capable  of  doing  a  good  basiness,**  there  is  a  breaob 

of  warranty  if  the  machine  cannot  be  saooessfully  operated  with 

a  power  of  twelve  horses. 

IfaiTer*    One  who  orders  a  new  machine  and  koowingly  accepts  one 
1    which  has  been  used  waives  the  objection  that  the  machine  is  not 
new. 

Begistered  Letter  Notiee.    Facts  stated  which  show  that  such  notice 
ft-4  was  given  through  an  agent  of  the  seller. 

Appeal  from  Page  District  Cou7*t. — Hon.  W,  S.  Lewis, 

Judge. 

Thursday,  January  23,  1896. 

Action  in*  equity  to  recover  judgment  on  four 
promissory  notes,  and  for  decree  foreclosing  a  chattel 
mortgage  on  one  Aultman-Taylor  threshing  machine, 
given  to  secure  said  notes.  The  defendant  answered, 
admitting  the  execution  of  the  notes  and  mortgage 
set  out,  and  pleading  as  defenses,  in  substance,  as 
follows:  That  said  notes  and  mortgage  were  executed 
in  consideration  of  the  sale  to  him  of  said  threshing 
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machine,  which  was  to  have  been  a  new  machine,  and 
suitable  for  doing  a  general  threshing  business.  That 
the  machine  shipped  to  him  was  a  second-hand 
machine,  and  of  such  heavy  draft  as  to  render  it  use- 
less as  a  twelve-horse  power,  and  only  fit  for  use  with 
^team  power.  That  said  machine  was  shipped  to  him 
through  Charles  Ramsey,  plaintiff's  agent  at  Clarinda, 
Iowa,  under  a  written  contract.  That  after  depositing 
said  notes  with  said  Charles  Ramsey,  plaintiff's  agent, 
defendant  discovered  that  said  machine  had  been 
used,  repaired,  and  repainted,  whereupon  he  objected 
to  receiving  said  machine.  That  Ramsey  represented 
the  machine  to  be  all  right;  and  that  it  was  verbally 
agreed  between  plaintiff  and  Ramsey  that  the  notes 
should  not  be  turned  over  to  plaintiff  until  the  machine 
had  been  tried  and  proved  satisfactory  to  the  defend- 
ant. That  defendant  took  the  machine,  and  tried  it, 
and,  not  later  than  the  third  day  thereafter,  informed 
Ramsey  that  the  machine  was  not  satisfactory, — was 
not  suitable  for  the  purpose  for  which  it  was 
purchased.  That  he  offered  to  return  the  machine  to 
Ramsey,  and  demanded  the  return  of  said  notes,  and 
that  Ramsey  refused  to  receive  the  machine  or  to  sur- 
render the  notes;  wherefore  defendant  says  plaintiff 
is  not  the  lawful  owner  or  holder  of  said  notes.  That 
Ramsey,  in  disregard  of  said  verbal  contract,  delivered 
said  notes  to  the  plaintiff,  to  defendant's  damage  in 
the  sum  of  six  hundred  and  thirty  dollars.  Defendant 
alleges  that  his  signature  to  said  contract  of  purchase 
was  procured  by  a  conspiracy  of  plaintiff's  officers  and 
Ramsey,  by  false  and  fraudulent  pretenses,  to  foist  upon 
him  a  defective  and  comparatively  worthless  machine. 
That  plaintiff  waived  the  provisions  of  said  written 
contract  of  purchase  requiring  notice  by  registered 
letter  of  defects  in  the  machine,  by  sending  an  agent 
to  attempt  to  repair  the  same.  Defendant  prays  that 
said  contract  of  purchase  be  declared  void;  that  he 
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have  judgment  for  the  return  of  said  notes,  and  for 
one  thousand  one  hundred  and  thirty  dollars.  Plaint- 
iff, in  reply,  denies  every  allegation  of  Ihe  answer  not 
expressly  admitted,  and  admits  that  defendant  pur- 
chased the  machine  under  the  written  contract 
mentioned;  that  he  received  the  machine  of  Ramsey, 
and  complained  to  him  afterwards  of  the  manner  in 
which  it  operated.  Plaintiff  avers  that  the  machine 
was  purchased  and  delivered,  and  that  said  notes  and 
mortgage  were  executed  and  delivered  under  said 
written  contract,  and  that  the  machine  fully  complied 
with  the  warranty  in  said  contract;  that  defendant 
failed  to  give  notice  to  plaintiflE  of  any  shortage,  or  of 
any  defects  in  or  failure  of  the  machine  to  satisfy  the 
warranty,  as  required  by  said  contract.  Plaintiff  avers 
that  said  written  contract  prohibits  any  agent  from 
making  any  other  agreement  outside  thereof,  and  that 
defendant  agreed  therein  that  such  should  not  be  done, 
and  that  no  visit  of  any  agent  to  repair  said  machine 
should  alter  or  waive  the  agreement  as  to  notice  by 
registered  letter.  That  defendant  accepted  and  used 
said  machine  under  said  contract,  without  giving 
notice  to  plaintiff  by  registered  letter,  and  that  the 
machine  failed  to  operate  w^ell  by  reason  of  defendant's 
neglect  and  want  of  proper  management.  Plaintiff 
alleg(»s  that  on  August  9, 1894,  defendant  wrote  plaint- 
iff, after  trying  said  machine,  that  it  was  in  good 
shape,  and  after  that  made  no  complaint  or  objection, 
wherefore  plaintiff  says  he  is  estopped  from  now  com- 
plaining. The  case  was  tried  to  the  court,  and  decree 
entered  in  favor  of  the  defendant.  Plaintiff  appeals. — 
Affirmed. 

T.  E,  Clark  for  appellant. 

6r.  L  Miller  and  (\  S.  Keenan  for  appellee. 
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Given,  J. — I.  The  written  contract  under  which 
the  defendant  purchased  the  machine  was  in  the  form 
of  an  order  from  him  to  the  defendant,  for  "one  of 
your  No.  9  establishment,  consisting  of  32  by  44  globe 
separator  and  12  horse  dingee  horse  power,  equalizers, 
grain  register,  flax  and  timothy  sieves,  and  all  attach- 
ment per  price  list.  This  certifies  that  the  undersigned 
agrees  to  receive  the  above-described  machine  '  on 
arrival,  subject  to  the  conditions  of  the  warranty  and 
agreements  printed  below.^'  Then  follows  the  agree- 
ment that  the  same  was  to  be  -paid  for  by  executing 
the  notes  in  suit.  It  is  also  provided  that  plaintiff  "is 
not  to  recognize  or  be  in  any  way  bound  for  any  agree- 
ments or  specifications  not  noted  on  the  order. '^  The 
instrument  contains  the  following  warranty:  "That 
with  good  management  the  Aultman-Taylor  thresher 
is  capable  of  doing  a  good  business  in  threshing  grain 
and  cleaning  grain,  and  is  superior  in  its  adaptations 
to  separating  and  saving  from  the  straw  the  various 
kinds  and  conditions  of  grains  and  seeds."  It  is  pro- 
vided that  the  sale  is  "subject  fully  and  solely  and  only 
to  the  warranty 'printed  below,"  which  is  just  quoted. 
Immediately  following  the  warranty  are  the  following 
provisions:  "Conditioned  that  the  undersigned 
purchaser  shall  intelligently  follow  the  printed  hints, 
rules  and  directions  of  the  manufacturers,  and  if,  by  so 
doing,  they  are  unable  to  make  it  work  well,  written 
notice  stating  wherein  it  fails  to  satisfy  the  warranty 
is  to  be  given  by  the  purchaser  to  the  Aultman-Taylor 
Machinery  Company,  Mansfield,  Ohio,  by  registered 
lettter,  within  ten  days  after  the  delivery  of  the 
machine  to  the  purchaser,  and  reasonable  time 
allowed  to  get  to  it  and  remedy  the  defect,  unless  it  be 
of  such  nature  that  they  can  advise  by  letter.  If  they 
are  unable  to  make  it  operate  well,  the  purchaser 
rendering  necessary  and  friendly  assistance,  and  the 
Vol.  96  la— 41 
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fault  is  in  the  machine,  it  i&  to  be  taken  back,  and  the 
payment  refunded  or  the  defective  part  remedied  and 
made  the  same  as  in  their  other  machines,  which  do 
perform  satisfactorily;  but  if  the  purchaser  fail  to 
make  it  perform  through  improper  management  or 
neglect  to  observe  the  printed  directions,  also  that  if 
any  part  of  said  machine,  except  the  levers  and  belting 
fail  during  this  year,  in  consequence  of  any  defect  in 
the  material  of  said  part,  the  Aultman-Taylor 
Machinery  Company  are  to  furnish  a  duplicate  of  said 
part  free  of  charge,  except  freight,  after  the  presenta- 
tion 'of  the  defective  piece,  clearly  showing  a  flaw  in 
the  material,  at  any  time  within  one  year;  but 
deficiencies  in  general  adaptation  for  threshing,  sepa- 
rating, and  cleaning,  which  alone  involve  the  opera- 
tion or  taking  back  of  the  machine,  must  be  reported 
by  registered  letter  to  the  Aultman-Taylor  Machinery 
Company,  at  Mansfield,  Ohio,  within  ten  days  after 
the  delivery  of  it  to  the  purchaser;  otherwise,  all 
claims  whatever  are  expressly  waived  by  the 
purchaser.  It  is  agreed  as  an  essential  part  of  the 
warranties,  that  the  plaintiff  should  give  his  notes 
upon  the  delivery  of  the  machine,  and  "that  in  every 
case  where  the  required  registered  letter  notice  or 
notices  set  forth  in  the  above  warranties  are  not  given 
strictly  as  provided,  the  Aultman-Taylor  Machinery 
Company  shall  be  released  and  discharged  from  all 
claims  and  obligations  of  every  nature,  under  the 
warranties;  and  no  visit  of  said  company  or  any  of  its 
representatives  may  make  to  said  machinery,  and  no 
assistance  it  or  any  of  its  representatives  may  render 
the  purchaser  in  operating  said  machinery,  nor  any  act 
of  its  representatives,  shall  in  any  way  renew  or  revive 
the  warranty  or  warranties,  or  create  any  new  liability 
or  obligation  on  the  part  of  said  company.'' 

II.     The  only  complaints  made  by  the  defendant 
as  to  the  machine  are  that  it  "had  been  used  and  had 
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been  repaired  and  repainted,"  and  that  "it  was  found 
to  have  a  draft  so  heavy  as  to  render  it  entirely  useless 
as  a  twelve  horse  power."  While  the  order  was  not 
expressly  for  a  new  machine,  it  was  not  for  one  that 
had  been  used.  It  is  not  questioned  that  the  order  was 
for  a  new  machine.  A  number  of  persons  examined 
the  machine  after  its  arrival  at  Qarinda,  and  before 
and  after  its  delivery  to  the  defendant.  A  number  of 
these  persons  testify  that  the  machine  had  been  used 
and  repainted,  but  it  does  not  appear  that  it  had  been 
otherwise  repaired  in  any  material  part,  nor  that  dhe 
use  had  been  to  such  an  extent  as  to  impair  the 

1  value  of  the  machine.     The  defendant  admits 
that  he  knew  it  had  been  used  and  repainted 

before  he  received  it  from  plaintiff's  local  agent  at 
Clarinda.  Having  taken  the  machine  with  this  knowl- 
edge, he  must  be  taken  to  have  waived  any  objec- 
tion to  it  upon  that  ground. 

The  order  was  for  a  "twelve  horse  dingee  horse 

power,"  and  the  effect  of  the  warranty  is  that  with 

that  power  the  machine  would  do  a  good  business  in 

threshing  and  cleaning  grain  when  properly 

2  handled.    There  is  no  evidence  that  the  machine 
was  not  properly  handled,  but  there  is  evidence 

showing  quite  satisfactorily  that  it  requires  power  of 
more  than  twelve  horses  to  operate  this  machine  suc- 
cessfully,— a  fact  that  the  defendant  only  learned 
after  taking  and  operating  the  machine  for  three  days. 
Defendant  testifies  that,  after  trying  the  machine  for 
three  days,  he  went  to  town,  to  notify  the  company; 
that  he  got  Ramsey,  the  company's  agent,  to 

3  write  a  letter  telling  the  company  that  he  could 
not  run  the  machine  with  horse  power,  as  it  ran 

too  heavy.  He  says  on  cross-examination:  "I  saw  the 
registered  letter  wrote,  and  signed  my  name  to  it,  and 
left  it  there  with  Ramsey.  I  did  not  see  him  register 
it.    I  don't  know  whether  he  ever  registered  it  or  not. 
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He  claimed  that  he  would.  He  put  it  in  an  envelope, 
and  sealed  it  up.  In  it  it  specified  that  the  machine 
was  not  what  it  was  claimed  to  be,  and  was  not  right. 
I  heard  it  read.  Don't  recall  the  exact  words.  He 
worded  it.  It  specified  my  objections  to  the  machine, 
that  it  was  not  running  right,  and  that  we  could  not 
make  it  run.  I  left  it  with  Ramsey.  He  was  doing  it 
for  me.  Formerly  he  was  the  company's  agent.  He 
was  supposed  to  be  my  agent  too.  Won't  say  positive. 
He  should  be,  if  he  is  not.  I  think  he  waa  I  gave  him 
the  money.  He  agreed  to  mail  it.  '  I  gave  him  ten 
cents."  C.  P.  McPherrin  testifies  that  there  was  a 
letter  written  by  Ramsey,  and  read>  to  the  defendant, 
"notifying  the  company  that  the  machine  was  not 
satisfactory,  and  he  wanted  them  to  send  a  man  down 
here,  and  Ridenour  signed  it.  I  heard  Mr.  Ramsey 
read  it  to  him  before  he  sent  it."  Ramsey  testifies  that 
defendant  talked  to  him  about  sending  a  letter  to  the 
company  complaining  of  the  manner  in  which  the 
machine  worked,  but  that  he  never  wrote  any  letter, 
and  never  sent  any  letter  given  to  him  by  defendant. 
He  says:  "I  think  I  telephoned  the  company  or  wrote 
them  to  send  a  man  here.  I  don't  remember  which, 
but  I  notified  them.  I  notified  them  that  Ridenour 
was  complaining  of  the  machine,  and  to  send  a  man 
here  to  see  about  it."  The  plaintiff  offered  no  evidence 
to  show  that  a  registered  letter  was  not  received,  and 
we  think  the  evidence  warrants  the  conclusion  that  a 
letter  was  written  and  signed,  as  claimed  by  the 
defendant,  and  that  Ramsey  registered  and  mailed 

that  letter,  as  he  had  agreed  to  do.  This,  we 
4  think,  was  a  substantial  compliance  with  the 

contract  so  far  as  written  notice  by  registered 
letter  was  required.  We  are  confirmed  in  this  con- 
clusion by  the  fact  that  one  of  plaintiff's  agents  did 
appear  and  attempt  to  put  the  machine  in  order.  It 
is  said  that  there  is  no  evidence  that  the  machine  did 
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not  operate  satisfactorily  thereafter,  or  that  any 
further  notice  was  given.  It  does  not  appear  that  this 
agent  did  anything  to  lessen  the  amount  of  power 
required  to  operate  the  machine.  The  defendant  gave 
to  that  agent  a  writing  dated  August  9,  1893, 
addressed  to  plaintiff,  saying:  "Your  man  McKay  has 
been  here,  and  put  my  power  in  good  ^ape,  for  which 
we  believe  will  now  run  in  good  shape."  Notwith- 
standing the  power  had  been  put  in  good  shape,  the 
fact  remained  that  the  machine  could  not  be  operated 
successfully  with  the  power  of  twelve  horses,  and 
therein,  we  think,  there  was  a  clear  breach  of  the 
warranty.  The  evidence  shows  without  question  that 
at  the  time  the  letter  was  written,  and  repeatedly 
thereafter,  the  defendant  offered  to  return  the  machine 
on  the  flurrender  of  his  notes,  and  in  his  answer  he 
again  tenders  to  the  plaintiff  said  machine.  The  dis- 
trict court  found  that  the  equities  were  with  the 
defendant,  and  decreed  that  the  plaintiff  should  take 
nothing  under  the  notes  and  chattel  mortgage  sued  on, 
and  that  the  same  should  be  canceled,  and  that  the 
plaintiff  was  the  owner  of  and  entitled  to  the 
possession  of  the  machine.  This  decree  accords  with 
our  view  of  the  equities  of  the  case,  and  therefore  other 
issues  joined  in  the  pleadings  and  discussed  need  not 
here  be  considered.  .  Our  conclusion  is  that  the  decree 
of  the  district  court  should  he^ffirtned. 
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The  Centeal  Trust  Company,  Appellant,  v.  The  Gate 
City  Electric  Street-Railway  Company,  et  al., 
Defendants,  and  The  American  Loan  and  Trust 
Company,  et  al.y  Interveners. 

Sale  Subject  to  Conflrmation.    A  bidder  for  land  at  a  foreclosure  salt 

1  under  a  mortgage,  which  sale  is  to  be  made  without  redemplion, 

2  has  DO  standing,  before  the  confirmation  of  the  sale,  to  object  to  a 
8    resale  on  the  ground  of  the  inadequacy  of  the  bid  and  failure  to 

give  proper  notice.    The  rule  of  execution  sales  does  not  apply. 

Samb.    a  resale  of  land    under   a   mortgage   foreclosure   will   be 
2    ordered  where  the  price  bid  at  the  first  sale  was  only  a  third  of 
its  value,  a  resale  would  result  in  a  much  larger  bid,  the  per- 
il   sons  interested  in  the  sale  were  not  given  proper  notice,  objection 
was  made  before  tbe  sale  was  contiraied,  and  no  one  contests  the 
application  for  resale  except  the  original  purchaser. 

Appeal  from  S^okuk  S^uperior  Court — Hon.  H.  Bank, 

Jr.,  Judge. 

Thursday,  January  23,  1896. 

Action  to  foreclose  a  mortgage  securing  certain 
bonds.  There  was  a  decree  for  plaintiff,  and  a  sale  of 
the  property.  From  an  order  of  the  court  refusing  to 
set  aside  the  sale  and  grant  another,  the  plaintiff  and 
interveners  appealed. — Reversed. 

James  C.  Davis  for  appellant. 

J.  F.  Smith  for  appellees. 

Granger,  J. — The  defendant  Gate  City  Electric 
Street-Railway  Company  issued  its  bonds  and  secured 
the  same  by  mortgage  on  its  plant,  and  in  this  suit 
the  plaintiff  obtained  a  judgment  thereon  for  eighty- 
five  thousand  dollars,  and  a  decree  directing  a  sale  of 
the  plant.    The  plant  consists  of  some  real  estate,  a 
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power  house,  tracks  laid  on  the  streets,  overhead  con- 
struction, such  as  polee  and  wire«,  cars  and  other 
movable  property,  and  the  company's  franchise. 
Parties  other  than  the  street-railway  company  were 
made  defendants,  and  others  intervened.  The  court 
determined  that  there  were  preferred  claims  to  the 
amount  of  ten  thousand  five  hundred  and  forty-eight 
dollars  to  be  first  paid  from  the  proceeds  of  the  sale. 
The  following  is  a  part  of  the  judgment  entry:  "The 
court  further  finds  that  the  property  described  in  said 
mortgage  or  deed  of  trust,  taken  as  a  whole,  constitutes 
the  plant  of  the  said  Gate  City  Electric  Street-Railway 
Company;  that  said  property,  as  described  in  said  deed 
of  trust  or  mortgage,  constitutes  the  plant  of  the  Gate 
City  Electric  Street-Railway  Company,  which  is 
operated  and  used  as  a  street  railway;  that,  owing  tx> 
the  character  of  the  property,  with  its  appurienanoes 
and  franchises,  same  would  be  greatly  depreciated  in 
value,  and  its  value  destroyed,  unless  same  should  be 
sold  as  an  entirety.  The  court  therefore  finds  that  it 
is  of  the  character  of  property  that  should  be  sold  as 
one  entire  plant;  that  such  sale  should  be  without 
redemption,  statutory  or  otherwise;  and  in  the  sale 
that  is  hereinafter  ordered  such  sale  is  to  be  of  the 
entire  property  and  plant  of  said  defendant  company, 
as  described  in  said  mortgage,  and  such  sale  is  to  be 
without  the  right  of  redemption,  statutory  or  other- 
wise.^'  It  appears  that  the  conditions  of  the  decree  as 
to  the  manner  of  the  sale  were  by  consent,  and  that  the 
court  had  jurisdiction  to  enter  the  same,  and  the  judg- 
ment is  not  now  questioned.  By  consent  the  sale  was 
to  be  made  by  a  commissioner  on  four  weeks'  notice 
by  publication  in  certain  papers  in  Keokuk.  The 
notice  was  given,  fixing  the  twenty-eighth  day  of 
April,  1894,  as  the  day  of  sale,  and  on  that  day  the  sale 
was  made  to  one  J.  C.  Hubinger  for  the  sum  of  ten 
thousand  dollars.    Some  three  days  prior  to  the  sale 
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the  plaintiff  company   applied  to  the   court   for  a 

postponement  because  the  bondholders  had  not  had 

notice    of    the    sale.     This    application    was 

1  overruled.     The  following    is    a    provision    of 
the  sale  as  fixed  by  the  notice:     "Said  sale 

will  be  subject  to  the  approval  of  said  superior 
court,  and,  in  case  said  court  shall  not  approve 
such  bid  as  shall  be  made,  the  bidder  will  acquire 
no  rights  at  such  sale.''  Upon  the  filing  of  the 
report  of  the  commissioner,  the  plaintiff,  the  defend- 
ant street-car  company,  all  of  the  bondholders,  and 
some  others,  including  interveners,  filed  exceptions  to 
the  report  or  objections  to  its  approval,  for  the  reason 
that  the  amount  bid  was  grossly  inadequate,  and  that 
the  sale  was  without  notice  to  the  parties  interested, 
and  who  would  have  bid  a  larger  amount.  These 
objections  were  overruled  and  the  report  of  the  com- 
missioner confirmed.  From  this  order  and  the  refusal 
to  postpone  the  sale,  the  appeal  is  taken.  The  show- 
ing   against    the    approval    of    the   report   is 

2  remarkably   strong.     The   American   Loan   & 
Trust  CJompany,  one  of  the  objectora,  and  which 

asks  for  a  resale,  is  the  holder  of  some  fifty-three  thou- 
sand dollars  of  the  bonds  in  question.  It  appears  that 
it  had  no  definite  notice  of  the  day  fixed  for  the  sale 
until  the  twenty-sixth  day  of  April,  when  it  conferred 
with  its  attorney  in  Boston,  Mass.,  and  was  advised 
that  postponements  of  such  sales  were  usually  granted 
on  application  of  the  complainant;  that  in  pursuance 
of  that  advice  an  application  for  a  postponement  was 
made,  and  overruled,  and  that  it  then  had  no  time 
to  confer  with  bondholders,  or  to  arrange  for  the 
purchase  of  the  property.  As  an  evidence  of  its  good 
faith  that  the  property  can  be  sold  for  more  than  the 
present  bid,  it  offers  to  deposit  two  thousand  dollars 
that,  on  a  resale  bein*?  ordered,  it  will  guaranty  that 
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the  amount  bid  shall  be  in  excess  of  the  amount  neces- 
sary to  pay  off  all  claims  allowed  as  paramount  to  the 
mortgage  debt.  Other  affidavits  establish  the  fact 
beyond  controversy  that  the  bondholders  other  than 
the  plaintiff  did  not  have  actual  n<jt:ice  of  the  sale,  and 
we  think  it  apparent  that,  with  such  notice  for  a  rea- 
sonable time,  the  property  would  have  been  sold  for 
more  than  the  amount  bid.  No  one  contests  the  appli- 
cation for  a  resale  except  Hubinger.  In  this  respect 
the  case  is  somewhat  (peculiar.  He  is  not  a  creditor, 
nor  has  he  any  interest  except  such  as  arises  from  his 
bid.  It  should  be  borne  in  mind  that  the  only 
authority  possessed  by  the  commissioner  was  to 
receive  and  report  the  highest  and  best  bid  for  the 

consideration  and  action  of  the  court.  Hub- 
3  inger^s  situation  is  such  that  his  right  to  resist, 

or  even  question,  the  application  for  a  resale  is 
questionable.  He  stands  as  one  who  has  made  an  offer 
and  is  awaiting  an  acceptance.  It  is  not  as  in  case  of 
the  sale  of  property  on  execution.  Mr.  Freeman,  in 
his  work  on  Executions,  says  (section  311):  "It  must 
be  remembered  that  there  is  a  vast  difference  between 
execution  sales  and  those  made  under  decrees  of 
chancery  or  probate  courts  in  respect  to  the  rights  of 
the  purchaser  and  the  power  of  the  courts.  In  sale» 
made  under  decrees,  and  which  may,  therefore, 
properly  be  called  ^judicial  sales,'  when  the  proceed- 
ings are  reported  to  the  court,  the  purchaser  is  simply 
a  preferred  bidder.  The  court  is  not  bound  to  accept 
the  bid,  and  may,  in  its  discretion,  refuse  to  confirm 
the  sale  for  many  reasons  which  would  have  no  appli- 
cation where  the  purchase  was  made  under  execution." 
In  Rorer  on  Judicial  Sales  (section  106),  treating  of  the 
confirmation  of  sales,  it  is  said:  "Until  confirmed  by 
the  court  the  sale  confers  no  rights.  Until  then  it  is 
a  sale  only  in  a  popular,  and  not  in  a  judicial  or  legal 
sense.    The  chancellor  has  a  broad  discretion  in  the 
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approval  or  disapproval  of  such  sales.  *The  accepted 
bidder,'  says  the  supreme  court  of  Kansas,  ^acquires 
no  rights,  as  in  case  of  a  purchaser  under  execution,' 
to  have  his  purchase  completed,  but  is  merely  a  pre- 
ferred purchaser  until  confirmation  by  the  court  as 
agreed  to  by  its  ministerial  agent.  In  the  exercise  of 
this  discretion  a  proper  regard  is  had  to  the  interest 
of  the  parties  and  the  stability  of  judicial  sales." 
In  Hatfs  Appeal  J  51  Pa.  St.  58,  which  was  a  sale  of 
land  in  a  proceeding  for  a  partition,  it  was  said: 
'^Heirs  to  a  decedent,  when  parties  to  a  proceeding  for 
partition  in  the  orphans'  court,  stand  in  no  relation  of 
trust  or  confidence  to  the  bidders  at  the  orphans'  court 
sale;  and  even  the  highest  bidder,  whose  bid  has  been 
returned  to  the  court  as  the  best  offered,  has  acquired 
no  right  which  debars  the  heirs  or  their  counsel  from 
endeavoring  to  have  his  bid  rejected,  and  a  resale 
ordered.  It  is  their  right  to  have  as  much  obtained 
for  the  property  as  can  be,  •  and  until  a  sale  has  been 
made  and  confirmed  they  may  seek  for  purchasers  who 
are  willing  to  give  more  than  was  offered  at  the  public 
auction.  His  bid,  though  the  highest,  was  but  an  offer 
to  purchase,  subject  to  the  approval  or  disapproval  of 
the  ctourt;  and  in  approving  sales  made  in  partition  it 
is  the  duty  of  the  court  to  regard  primarily  the  interest 
of  the  heirs."  This  language  is  significantly  applica- 
ble to  this  case.  Nearly  all  the  parties  affected  by  the 
decree  and  order  of  sale  ask  a  resale,  and  none  object 
to  it.  The  case  is  made  to  turn  squarely  on  the  rights 
of  the  bidder,  and  we  nowhere  find  an  authority  that 

gives  him  a  favorable,  if  even  any,  standing  in 
4  court  for  that  purpose.    His  reliance,  by  way  of 

authority,  is  largely  upon  cases  of  sales  on 
execution,  where  a  different  rule  applies  under  uni- 
versal authority.  He  also  cites  such  cases  as  White  v. 
Wilson,  14  Ves.  151,  and  Mining  Co.  v.  Mason,  145  U. 
S.  349  (12  Sup.  Ct.  Rep.  887),  where  the  proceedings 
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were  to  open  sales  after  confirmation.  It  needs  no 
argument  to  show  that  a  different  case  is  then  pre- 
sented, for,  by  the  confirmation,  legal  rights  are 
obtained.  It  is  the  acceptance  that  completes  the  sale. 
Considerable  space  is  devoted  in  argument  to  the  rule 
that  sales  will  not  be  set  aside  for  inadequacy  of  price 
unless  the  inadequacy  is  so  great  as  to  shock  the  con- 
science. That  rule  does  not  obtain  in  this  class  of 
cases.  Appellee,  in  support  of  the  rule,  refers  us  to 
Graffam  v.  Burgess^  117  U.  S.  180  (6  Sup.  Ct.  Rep.  686), 
where  the  rule  is  stated  approvingly.  We  have 
examined  the  case,  and  find  that  it  is  one  for  a  bill  to 
redeem  from  a  sale  of  real  estate  on  execution. 

The  conclusion  that  a  resale  should  be  ordered  is 
supported  by  the  fact  that  there  is  neither  appraise- 
ment nor  redemption  in  this  case.    This  property  cost 
some  sixty  thousand  dollars  or  upwards,  and 
5  the  showing  preponderates  that  it  is  now  of 

three  times  the  value  of  the  present  bid,  or 
more.  If  the  parties  could  redeem,  there  would  be 
an  opportunity  to  protect  their  interests,  to  some 
extent  at  least;  but  as  the  order  now  stands  the  sale 
is  final,  and'for,  confessedly,  too  small  a  sum.  Even 
Hubinger  offers,  rather  than  submit  to  a  resale,  to  pay 
five  hundred  and  forty-eight  dollars  more  than  his  bid; 
that  being  the  amount  necessary  to  pay  the  preferred 
claims  as  found  by  the  court.  The  record  satisfies  us 
that,  if  a  resale  had  been  ordered,  an  advance  of 
from  fifty  to  one  hundred  per  cent,  on  the  present  bid 
would  have  been  the  result.  There  is  scarcely  room  to 
doubt  this.  The  justice  of  such  a  result  in  behalf  of 
creditors  is  manifest,  alid  no  one  can  suffer  prejudice 
by  it.  We  think,  in  refusing  the  order  for  a  resale,  the 
court  exceeded  the  discretion  reposed  in  it,  and  its 
order  is  reversed. 
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105  m  Meeritt  &  Allen  v.  E.  E.  Hopkins,  et  al.,  Ellen  H. 

|^"^|  Ballou,  Appellant. 

96    B52 

i^4_j:6Q  Mechanic's  Lien:    subcontractors.    Chapter  100,  Sixteenth  Greneral 

Assembly,  requires  that  in  order  to  preserve  his  lien  against  the 
2  lien  holders  and  prevent  payment  by  the  owner,  a  subcontractor 
must,  within  thirty  days  after  the  last  material  is  furnished  serve 
on  the  owner  a  notice  that  he  has  filed  his  claim  with  the  clerk. 
Eeld,  an  original  notice,  served  within  the  thirty  days,  which 
states  that  a  lien  is  claimed  but  not  that  the  claim  has  been  filed, 
is  insufficient. 

Bamb.    The  mere  fact  that  a  subcontractor  ceases  for  a  time  to  work 
8    on  the  building  and  then  commences  again  does  not  prevent  his 
obtaining  a  lien  for  the  entire  work  and  filing  a  claim  within  the 
required  lime,  after  performing  the  last  of  the  work. 

Sams.    The  owner  of  a  building  cannot  reduce  the  liens  of  subcontrac- 
4    tors  by  indorsing  notes  of  the  principal  contractors,  where  such 
indorsement  is  not  in  pursuance  of  any  claims  for  liens. 

3amb.  It  was  agreed  that  the  owner  should  pay  a  part  of  the  con- 
1  tract  price  by  giving  the  contractor  an  order  on  a  third  person; 
also  that  ten  per  cent,  of  the  contract  price,  as  estimated,  should 
be  retained  until  the  work  was  completed.  Eeld^  the  sum  reserved 
6  shouldfbe  ten  per  cent,  of  the  total  price  and  not  of  the  price 
minus  the  order,  and  this  ten  per  cent,  should  not,  as  against  per- 
son* who  might  file  subcontractors*  liens,  have  been  paid  befort 
the  completion  of  the  work. 

Appeal  from  Buchanan  District  Court. — Hon.   J.  J. 
Net,  Judge. 

Thursday,  January  23,  1896. 

This  case  involves  the  right  of  subcontractors  to 
mechanics'  liens  upon  a  dwelling  house  which  defend- 
ant Hopkins,  as  contractor,  built  for  the  defendants 
Ellen  H.  Ballou  and  F.  B.  Ballou.  In  addition  to  the 
plaintiffs  there  were  several  other  subcontractors  who 
claimed  liens.  These  claimants  are  E.  Kline,  G.  F. 
Oane,  L,  M.  Stevens,  I.  R.  Preble,  M.  V.  Iliff,  and  J. 
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C.  Primus.  All  of  the  subcontractors  commenced 
actions  to  establish  their  liens.  These  actions  were 
consolidated  and  tried  as  one  cause.  It  was  deter- 
mined by  the  court  that  Merritt  &  Allen  were  entitled 
to  a  lien  as  claimed  by  them,  and  that  it  was  the  first, 
and  superior  lien,  and  liens  were  established  in  favor 
of  the  other  subcontractors  as  follows:  Those  of  M. 
V.  IlifE,  I.  R.  Preble,  and  E.  Kline  were  first  in  priority, 
and  as  between  them  they  were  equal.  L.  M.  Stevens^ 
lien  was  second;  J.  C.  Primus^  third;  and  George 
Crane^s,  fourth.  From  the  decree  thus  rendered,  Ellen 
Ballon  and  F.  B.  Ballou,  the  owners  ^of  the  building, 
appeal,  and  some  of  the  defendants  appeal  from  the 
decree  so  far  as  it  fixes  the  priority  of  Merritt  &  Allen. 
— Affirmed, 

Chas.  E.  Ransier  for  appellant  Ballou. 

Frank  Jennings  for  appellant  Lizzie  Ballou,  who 
has  become  owner  of  the  claims  of  L.  M.  Stevens,  I.  R, 
Preble,  M.  V.  IlifE,  and  J.  C.  Primus. 

J.  H.  Williamson  for  appellee  George  F.  Crane. 

H.  W.  Holman  for  appellee  E.  Kline. 

E.  E.  Hasner  for  appellees  Merritt  &  Allen. 

Rothrock,  C.  J. — I.  Ellen  H.  Ballou  is  the  wife  of 
F.  B.  Ballou,  and  is  the  owner  of  the  lot  upon  which 
the  dwelling  house  was  erected.  On  the  first  day  of 
AugiMt,  1893,  a  written  contract  was  entered  into 
between  Hopkins  and  Ellen  Ballou,  by  which  Hopkins 
undertook  to  furnish  the  materials,  and  build  and  com- 
plete the  house  in  four  months.     The  contract  price 
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for  building  the  house  was  four  thousand  one  hun- 
dred dollars,  and  payment  was  to  be  made  as 
1  follows:     "At  the  end  of  each  month,  ninety 

(90)  per  cent,  of  the  value  of  the  work  actually 
done,  to  be  estimated  by  the  architect  in  charge  of 
said  building,  and  the  l)alance  of  ten  per  cent,  shall  be 
paid  when  the  whole  work  mentioned  and  described 
in  this  contract  ♦  ♦  ♦  shall  have  been  completed 
and  delivered  to  said  second  party,  and  by  said  second 
party  or  by  the  architect  accepted,  and  not  before.'^ 
The  said  contract  also  contains  the  following  stipu- 
lation: "E.  E.  Hopkins  also  agrees  to  accept  an  order 
on  R.  Plane  &  CJo.  for  eight  hundred  dollars  as  part 
payment  on  this  contract."  A  question  in  dispute 
between  the  parties  is  whether  the  order  of  eight  hun- 
dred dollars  should  be  held  to  be  a  part  of  the  con- 
tract price  for  building  the  house,  in  determining  the 
monthly  payments  to  be  made  to  the  contractor  by 
the  owner.  It  is  contended  in  behalf  of  the  owner 
that  the  ten  per  cent,  to  be  held  till  the  completion  of 
the  house  should  be  estimated  upon  the  balance  after 
deducting  the  eight  hundred  dollars.  We  have  set 
out  that  part  of  the  contract,  and  we  'think  it  is  so 
plain  that  the  ten  per  cent,  to  be  retained  applies  to 
the  whole  sum  of  four  thousand  one  hundred  dollars 
named  in  the  contract  that  we  do  not  deem  it  necessary 
to  discuss  it.  The  eight  hundred  dollars  was  payment, 
just  the  same  as  if  it  had  been  paid  in  cash,  instead  of 
by  an  order  on  a  third  person. 

II.  Merritt  &  Allen  furnished  materials  for  the 
building.  The  house  was  completed  and  delivered  to 
Ballou  late  in  the  month  of  December,  after  the  con- 
tract was  entered  into.  Ballou  made  payments  from 
time  to  time,  according  to  the  estimates  of  the  work 
done,  and  the  whole  of  such  payments  amounted  to 
three  thousand  nine  hundred  dollars.  The  last  pay- 
ment was  two  hundred  dollars,  on  the  twelfth  day  of 
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December,  1893.  And  Merritt  &  Allen  furnished  the 
material  for  which  they  claim  a  lien  from  time  to 
time  during  the  progress  of  the  work.  The  last  item 
was  furnished  on  the  twenty-first  day  of  December. 
The  claims  for  liens  were  filed  at  the  time  following: 
Merritt  &  AUeu,  January  9,  1894.  All  of  the  others 
were  filed  on  the  next  day,  but  that  of  Primus,  which 
was  filed  on  the  eleventh,  and  Crane  on  the  thirteenth, 
of  that  month.  The  plaintiffs  did  not  serve  written 
notice  upon  Ballon  of  the  filing  of  their  claim  within 
thirty  'days  after  it  was  filed.  They  commenced  this 
action  on  the  next  day  after  the  claim  for  a  lien  was 
filed,  and  on  the  next  day  after  that  an  original  notice 
was  served  upon  Ballon  and  Hopkins,  and  some  of  the 

other  claimants  for  liens.  This  original  notice 
2  was  in  the  usual  form  in  such  cases.    It  stated 

the  amount  claimed  and  described  the  property 
upon  which  the  lien  was  sought,  but  made  no  reference 
to  the  filing  of  \he  claim  for  a  lien.  Crane  filed  his 
petition  on  May  3,  1894.  He  gave  no  written  notice 
of  the  filing  of  his  lien.  It  is  required  by  section  6  of 
chapter  100,  Acts  of  the  Sixteenth  General  Assembly, 
that  every  subcontractor  who  desires  to  avail  himself 
of  the  provisions  of  the  statute  "shall  file  with  the 
clerk  of  the  district  court  ♦  ♦  ♦  a  just  and  true 
statement  or  account  of  the  demand  due  him,  and  that 
*  *  *  such  verified  statement  or  account  must  'be 
filed  by  *  *  *  a  subcontractor  within  thirty  days 
from  the  date  on  which  the  last  item  of  the  material 
shall  have  been  furnished  or  the  last  of  the  labor  was 
performed."  Section  7  of  the  act  provides  as  follows: 
"To  preserve  his  lien  against  the  owner  and  to  prevent 
payments  by  the  latter  to  the  principal  contractor  or 
to  intermediate  subcontractors,  but  for  no  other  pur- 
pose, the  subcontractor  must  within  thirty  days  as 
provided  in  section  six  serve  upon  the  owner,  his 
agent  or  trustee,  a  written  notice  of  the  filing  of  such 
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claim.  *  *  *"  In  Lonshury  v.  Railroad  Co.,  49 
Iowa,  255,  it  was  held  that  the  failure  to  serve  written 
notice  on  the  owner  that  a  lien  had  been  filed 
defeats  the  lien  of  a  subcontractor.  And  that  rule 
wafi  followed  in  the  late  case  of  Walker  v.  Queal,  91 
Iowa,  704  (58  N,  W.  Rep.  1083).  In  Lonsbury's  Case 
it  was  said  that:  "As  this  is  a  statutory  lien,  it 
matters  not  what  notice  or  knowledge  the  owner  may 
have,  if  the  required  notice  is  not  given,  at  least  in 
substance.  No  such  thing  as  constructive  notice  is 
known  to,  or  recognized  by,  the  statute.^'  In  that 
case,  as  in  this,  an  action  was  commenced  in  which  an 
original  notice  was  served,  but,  as  that  did  not  state 
that  a  lien  was  filed,  it  was  lield  that  it  could  not  be 
regarded  as  a  written  notice  of  the  filing  of  the  lien. 
See,  also,  Steele  v.  McBiintey,  96  Iowa,  449  (65  N.  W. 
Rep.  332).  This  seems  to  be  conclusive  against  the 
establishment  of  the  liens  of  Merritt  &  Allen,  and 
the  lien  claimed  by  Crane,  especially  as  against  the 
claims  of  the  other  subcontractors  who  complied  with 
the  law  by  giving  notice  of  the  filing  of  their  liens. '  It 
is  to  be  remembered  that  these  parties  are  all  sub- 
contractors, and  the  rule  adopted  in  the  cited  cases  is 
not  in.:oonflict  with  Bissel  v,  Lewis,  56  Iowa,  240  (9 
N.  W.  Rep.  177).  in  that  case  the  lien  claimed  was 
that  of  a  principal  contractor.  But  it  is  claimed  in 
behalf  of  appellees  Merritt  &  Allen  aud  Crane,  that 
the  question  of  failure  to  give  written  notice  of  the 
filing  of  the  lien  was  not  presented  in  the  court  below, 
and  that  it  is  introduced  for  the  first  time  in  this 
court.  It  is  true  that  there  was  no  averment  in  the 
petition  that  written  notice  was  given.  But  after  all 
the  petitions  were  filed  the  owner  filed  an  answer  and 
cross  bill  against  all  the  claimants, '  in  which  the  fail- 
ure to  give  notice  is  charged  in  substance,  if  not  in 
express  terms.  It  perhaps  ought  to  be  stated  that,  in 
the  petition  filed  by  Crane,  it  was  stated  that  notice 


Digitized  by  VjOOQIC 


Jan.  1896]  Mbbritt  &  ALLEiT  v.  Hopkins.  657 

of  the  filing  of  the  claim  for  a  lien  was  served  on  the 
owner,  but  there  was  no  evidence  showing  that  service 
was  had.  And,  as  between  the  subcontractors,  the 
issue  of  want  of  notice  on  the  owner  was  expressly 
made. 

UI.  Having  found  that  Merritt  &  Allen  and 
Crane  have  no  right  to  a  lien,  we  now  come  to  con- 
sider the  rights  of  the  other  subcontractors*  Some 
question  is  made  to  the  effect  'that  Kline's  claim  was 
shown  by  the  evidence  not  to  be  a  continuous  account, 
but  that  it  was  foumded  on  two  separate  con- 
3  tracts.    It  is  true  that  he  worked  on  the  build- 

ing at  one  time,  and  ceased  to  work,  and  then 
commenced  again.  There  was  no  such  distinct  and 
separate  employment  as  to  defeat  his  right  to  file  the 
whole  of  his  claim,  and  asisert  it  as  a  lien. 

IV.  Under  the  written  contract 'between  Ballou 
and  Hopkins,  payment  was  to  be  made  at  the  end  ol 
each  month,  but  ten  per  cent  was  to  be  retained  by 
Ballou,  and  was  not  due  and  payable  until  the  whole 
work  was  completed.  This  would  have  amounted  to 
four  hundred  and  ten  dollars.  If  that  amount  was 
subject  to  mechanics'  lien,  it  is  more  than  sufficient 
to  pay  the  several  judgments  rendered  by  the  district 
court  in  favor  of  the  subcontractors  who  gave  notice 
of  the  filing  of  their  liens.  It  is  therefore  unnecessary 
to  determine  the  question  of  priority  between  them. 
Indeed,  we  do  not  understand  that  they  claim  that  the 
district  court  erred  in  fixing  their  rights,  as  between 
them. 

V.  It  is  urged  in  behalf  of  appellant  that  Ballou 
assumed  the  jmyment  of  other  subcontractors'  claims 
after  December  twelfth,  and  that  the  obligation  to 
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them  would  materially  reduce  the  amount  which  the 
parties  to  this  action  have  a  right  to  assert  as 

4  liens.  These  assumptions  of  payment  appear 
to  be  in  the  way  of  indorsing  the  principal  con- 
tractors' promissory  notes.  It  does  not  appear  that 
it  was  in  pursuance  of  any  claims  for  liens,  and  they 
ought  not  to  be  allowed  to  prevail  over  the  liens  of 
the  parties  to  the  action. 

VI.  It  is  strongly  urged  in  behalf  of  appellant 
that  there  was  no  evidence  from  which  it  should  be 
held  that  appellant  was  charged  with  notice  that  the 
labor  and  materials  furnished  might  be  made  the  sub- 
ject of  liens.  It  is  sufficient  to  say,  without  *  setting 
out  the  testimony  of  the  witnesses,  that  the  owner 
had  every  opportunity  of  knowing,  and  did  know,  that 
these  parties  might  assert  their  liens  within  the  proper 
time.  The  proven  facts  bring  the  case  within  the 
rule  adopted  by  this  court  in  Lumber  Co.  v.  Murphy^ 
64  Iowa,  165  (19  N.  W.  Rep.  898);  Winter  v.  Hudson, 
54  Iowa,  336  (6  N.  W.  Rep.  541);  Gilchrist  v.  Ander- 
son, 59  Iowa,  274  (13  N.  W.  Rep.  290);  Lumber  Co.  v. 
Woodside,  71  Iowa,  359  (32  N.  W.  Rep.  381),  and  other 
cases  determined  by  this  court  It  is  to  be  remem- 
bered that  this  case  does  not  come  within  that  class  of 
cases  in  which  it  was  held  that  the  owner  may  pay 
the  contractor  according  to  the  strict  terms  of  his 
contract.    In  this  case  the  owner  should  have 

5  held  the  ten  per  cent,  reserved  at  the  end  of  each 
month.    As  to  the  liens  of  Merritt  &  Allen  and 

Crane,  the  decree  of  the  district  court  is  reversed.     As 
to  the  othexuliens  it  is  affirmed. 
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R.  L.  McDonald  &  Company  v.  J.  P.  Ceeagbe,  Defend- 
ant, and  A.  J.  Crittenden,  Garnishee,  Appellant. 

Chumishment.  An  order  was  enlered  in  a  garnishment  proceeding 
that  garnishee  should  collect  securities  belonging  to  the  debtor 
and  held  by  the  garnishee,  and  that  he  should  be  allowed  his 
necessary  expenses  in  realizing  upon  the  securities.    Eeld: 

1  a.  On  his  failure  to  account,  further  orders  in  the  premises 
may  be  made  by  the  court  in  supplemental  proceedings.  Those 
proceedings  are  not  independent  ones  brought  against  him  per- 
sonally, and  need  not  be  tried  on  written  evidence. 

9  b.  The  garnishee  is  responsible  for  all  the  proceeds  though  the 
wrong  of  others  deprives  him  of  part  of  the  sum  realized. 

8  0.  He  is  authorized  to  pay  attorney's  fees  and  proper  expenses 
provided  they  be  reasonable. 

4  d.  He  can  in  no  event  be  required  to  pay  into  ceurt  more  than 
will  satisfy  the  garnishment  plaintiff's  claim. 

Appeal  from  Harrison  District  Court. — ^Hon.  A.  Van 
Wagenen,  Judge. 

Thursday,  January  23, 1896. 

On  the  first  day  of  August,  1893,  the  plaintiffs 
filed  an  application  for  an  order  to  require  the  garni- 
shee to  account  for  moneys  received.  Said  application 
shows  that  on  the  twenty-sixth  day  of  August,  1894, 
the  plaintiffs  recovered  a  judgment  in  this  case 
against  the  defendant,  Creager,  for  four  hundred  and 
thirty-one  dollars  and  fifty -five  cents  and  costs;  that 
A.  J.  Crittenden  was  duly  attached  as  garnishee,  and 
that  on  the  thirteenth  day  of  September,  1884,  the 
issue  joined  upon  his  answer  was  submitted,  by  agree- 
ment, upon  the  evidence  introduced  upon  the  trial  of 
the  case  of  Bank  v.  Crittenden,  see  66  Iowa,  273  (23 
N.  W.  Rep.  646);  that  upon  the  hearing  the  court 
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found  that  the  garnishee  is  entitled  to  hold  the  prop- 
erty, rights,  and  effects  mentioned  in  the  instrument 
in  controversy,  and  the  proceeds  thereof,  for  the  pay- 
ment of  the  following  claims  against  J.  P.  Creager,'' 
enumerating  eix  claims,  aggregating  two  thousand 
six  hundred  and  fourteen  dollars  and  ten  cents,  "and 
the  necessary  expenses  of  said  Crittenden  in  realizing 
upon  the  property,  rights,  and  credits  mentioned  in 
said  instrument,  as  allowed  and  approved  by  the 
court.  It  was  further  found  that  the  plaintiffs  were 
entitled  to  be  paid  the  amount  of  said  judgment 
against  Creager  out  of  any  surplus  that  might  be  in 
the  garnishee's  hands  after  satisfying  said  claims  and 
expenses,  and  ordered  that  upon  realizing  the  same  he 
pay  said  surplus  to  the  clerk  of  the  court.  Plaintiffs 
allege,  in  this  application,  that  the  garnishee  has 
collected  from  said  notes,  accounts,  and  policies  of 
insurance  the  sum  of  seven  thousand  three  hundred 
and  forty-nine  dollars  and  sixty-six  cents,  and  that  he 
Jias  refused  and  neglected  to  render  an  account  of  all 
Jiis  expenses;  and  ask  that  he  be  required  to  render 
an  account  of  all  moneys  received  out  of  said  property 
and  of  the  necessary  expense  incurred,  and  that  he 
be  required  to  pay  to  the  clerk  of  the  court  the  residue 
remaining  in  his  hands.  On  August  14,  1893,  the 
.parties  appeared,  whereupon  the  garnishee  objected 
to  trying  this  as  an  action  at  law,  and  moved  to  try 
,the  case  on  written  testimony,  under  the  rules  of 
.equity  practice,  which  motion  was  overruled.  There- 
upon the  garnishee  filed  his  answer  to  this  applica- 
tion, showing  that  he  had  received  from  said  notes^ 
accounts,  and  policies  of  insurance  three  thousand 
three  hundred  and  thirty-five  dollars  and  thirty  cents, 
^nd  that  he  had  paid  out,  upon  the  claims  secured  by 
the  assignment  of  said  property,  and  as  expenses, 
including  five  hundred  dollars  compensation  to  him- 
self, the  sum  of  three  thousand  four  hundred  and 
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^ixty-flve  dollars  and  seventy  cents,  being  one  hun- 
dred and  thirty  dollars  and  forty  cents  in  excess  of 
the  amount  received.  Wherefore  he  asks  to  be  dis- 
charged. The  case  was  submitted  to  the  court,  and 
the  court,  after  finding  the  prior  proceedings  had  in 
this  case,  found  that  the  garnishee,  CJrittenden,  had 
collected  seven  thousand  five  hundred  and  twenty- 
jiine  dollars  and  forty-one  cents  on  said  notes, 
accounts,  and  policies;  that  he  "should  be  allowed 
three  hundred  dollars  for  his  personal  expenses;  that 
the  statutory  fee  should  be  allowed  upon  each  of  the 
above-mentioned  collections,  in  addition  to  the  one  hun- 
dred and  fifty  dollars  paid  by  Crittenden  to  Attorney 
S.  I.  King."  The  court  further  found  that,  after  pay- 
ing each  of  said  claims,  and  the  expenses,  including 
attorney's  fees,  there  was  in  the  hands  of  the  garni- 
shee, "on  June  17,  1892,  and  now  in  his  hands,  the 
sum  of  $4,015."  It  was  ordered  that  the  garnishee 
"immediately  pay  to  the  clerk  of  the  Harrison  county 
district  court  said  sum  of  $4,015,"  and  that  plaintiffs 
have  judgment  against  him  for  the  costs  of  this  pro- 
ceeding, to  all  of  which  the  garnishee,  Crittenden,  duly 
excepted,  and  from  which  he  appeals. — Reversed. 

S.  H.  Cochran  and  Wright  &  Baldwin  for  appellant. 

Roadifer  &  Arthur  and  S.  L  King  for  appellees. 

Given,  J. — I.  Appellant,  at  the  outset  of  this 
argument,  inquires,  "What  right  or  authority  have 
the  plaintiffs  to  maintain  this  action  at  all?"  and  then 
proceeds  to  cite  authorities  to  show  that  a  garnishee 
is  not  a  trustee  for  the  parties  to  the  action,  and 
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insists  that  tliis  is  an  independent  proceeding,  against 
him  personally,  and  not  as  garnishee.    At  the 

1  time  of  the  prior  hearing  under  the  garnish- 
ment proceedings,  it  was  not  possible  to  then 

determine  what  amount  appellant  might  realize  from 
the  securities  in  his  hands,  nor  the  amount  that  he 
might  be  required  to  pay  as  expenses  and  in  satisfciction 
of  the  claims  entitled  to  priority.  The  instrument 
mentioned  in  that  order  was  a  written  assignment  to 
plaintiff  of  certain  notes  and  the  books  of  account  of 
Creager  and  five  policies  of  insurance,  covering  a  loss 
by  fire  which  had  occurred,  and  all  of  which  remained 
to  be  collected.  Recovery  was  had  upon  these  poli- 
cies at  the  end  of  protracted  and  somewhat  expensive 
litigation,  continuing  over  considerable  time.  The 
order  is  that  appellant  pay  the  surplus,  if  any,  when 
realized,  to  the  clerk  of  the  court,  to  be  applied  in  pay- 
ment of  plaintiff 's  judgment;  and  the  complaint  is 
that  he  refuses  to  pay  the  surplus  which  is  alleged  to 
be  in  his  hands.  As  we  view  it,  this  is  but  another, 
and,  by  reason  of  appellant's  failure,  a  necessary  step 
in  enforcing  the  rights  of  the  parties  under  the 
garnishment.  It  is  not  an  independent  proceeding 
against  appellant  personally,  but  against  him  as 
garnishee,  and  his  rights  and  liabilities  are  limited  to 
those  of  a  garnishee.  The  district  court  had  juris- 
diction to  try  these  issues  as  it  did,  and  therefore, 
properly  overruled  appellant's  motion  to  try  them 
upon  written  evidence. 

II.    Appellant's  next  contention  is  that  the  court 

erred  "in   charging  him  with  money  and  property 

never  actually  in  his  possession."  The  facts  upon  which 

this  contention  rests  are  these:     At  the  time 

2  appellant  was  garnished  in  this  action  he  held 
certain  notes,  books  of  account,  and  five  policies 

of  insurance,  covering  a  loss  by  fire  that  had  occurred, 
by  assignment  from  Mr.  Creager.    These  he  held  as 
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security  for  the  payment  of  six  claims  against 
Creager,  aggregating  two  thousand  six  hundred  and 
fourteen  dollars  and  ten  cents,  including  a  claim  of 
the  firm  of  Smith  &  Crittenden,  of  which  appellant 
was  a  member,  for  one  thousand  seven  hundred  and 
fifty-six  dollars  and  thirty-seven  cents.  Appellant 
employed  the  firm  of  Wright,  Baldwin  &  Haldane,  of 
CJouncil  Bluffs,  and  S.  I.  King,  of  Logan,  as  hie 
attorneys  in  matters  arising  under  said  assignment 
to  him.  The  insurance  companies  refusing  payment, 
suits  were  brought  upon  the  policies,  and  after  pro- 
tracted and  stubborn  litigation  seven  thousand  three 
hundred  and  nineteen  dollars  and  sixty-two  cents  were 
recovered  thereon.  Of  this  amount  Wright,  Baldwin 
&  Haldane  received  four  thousand  one  hundred  and 
eighty-four  dollars  and  thirty-two  cents,  and  appellant 
three  thousand  one  hundred  and  thirty-five  dollars 
and  thirty  cents,  and  two  hundred  dollars  from  notes 
and  accounts.  In  1892,  appellant  called  upon  Wright, 
Baldwin  &  Haldane  for  a  settlement,  whereupon  they 
claimed  to  be  entitled  to  all  the  money  in  their  hands 
as  compensation  for  their  services.  After  the  com- 
mencement of  this  proceeding,  appellant  again  called 
upon  eaid  firm  for  a  settlement,  when  they  made  the 
same  claim,  but  paid  to  appellant  five  hundred  dol- 
lars on  account  of  the  moneys  received  by  them. 
Appellant  testifies  that  said  firm  was  employed  under 
an  agreement  that  *^they  were  not  to  have  any  foes 
unless  they  collected  enough  to  pay  my  claim,  which 
amounted  to  two  thousand  five  hundred  and  eighty- 
eight  dollars  and  ten  cents.  If  they  did  collect  more, 
they  were  to  have  a  good,  reasonable  fee  for  their 
wort."  A.  W.  Askwith  testifies  that  the  contract  was 
that  appellant  was  to  get  his  claim  of  two  thousand 
five  hundred  and  eighty-eight  dollars  and  ten  cents 
and  all  of  his  expenses,  "and  that,  of  the  whole  amount 
collected,  Wright,  Baldwin  &  Haldane  were  to  receive 


Digitized  by  VjOOQIC 


66i  McDonald  &  Co.  v.  Crbaqer.  [96  Iowa 

one-half,  together  with  their  cash  expenses,  and  if  they 
were  not  successful  they  were  to  receive  nothing. 
They  were  to  receive  nothing  until  Mr.  Crittenden  first 
got  his  claim  and  all  his  personal  expenses,  and  then 
all  over  that  they  were  to  get  as  stated."  Under  the 
order  of  the  court,  made  September  13,  1884,  appellant 
might  contract  for  the  payment  of  necessary  expenses, 
but  he  could  not  bind  the  fund  by  contracting  for 
other  or  greater  expenses.  It  is  true  that,  by  the 
garnishment  of  appellant,  and  said  order  of  court,  the 
plaintiffs  did  not  acquire  a  lien  upon  the  securities  in 
appellant's  hands;  but  they  certainly  did  acquire  such 
an  interest  therein  as  entitles  them  to  an  accounting 
as  to  all  of  said  securities.  We  think  appellant  might 
be  properly  held  to  account  for  the  entire  proceeds 
arising  from  said  securities;  and  if,  in  the  process  of 
collection,  a  part  of  the  proceeds  has  gone  into  the 
hands  of  others,  who  wrongfully  detain  the  same,  it 
is  for  the  appellant,  and  not  these  plaintiffs,  to  pro- 
ceed to  recover  the  proceeds  so  wrongfully  detained. 
By  the  garnishment  and  order  of  the  court  plaintiffs 
acquired  an  interest  in  the  securities,  all  of  which 
were  then  in  the  hands  of  the  appellant,  and  it  is  for 
those  securities  that  the  appellant  must  account.  We 
.think,  notivithRtanding  the  claim  of  Wright,  Baldwin 
&  Haldane,  there  was  no  error  in  holding  appellant  to 
account  for  the  entire  proceeds  collected,  namely, 
seven  thousand  five  hundred  and  nineteen  dollars  and 
sixty-two  cents. 

III.  Under  said  order  of  September  13,  1884, 
appellant  is  entitled  to  be  credited  with  the  amounts 
paid  on  the  six  claims  for  which  the  securities  were 
pledged  and  with  his  necessary  expenses.  He  testifies: 
"I  have  paid  out,  in  costs  and  expenses,  incurred  in 
the  different  suits  against  the  insurance  comimnies, 
the  sum  of  $377.60."  Also,  that  the  reasonable  value 
of  his  time  spent  in  attending  to  the  litigation  was 
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five  hundred  dollars.  In  these  statements  he  stands 
uncontradicted.  Yet  the  court  found  that  he  "should 
be  allowed  |300  for  his  personal  expenses."  We  think 
there  is  no  warrant  in  the  evidence  for  disallowing 
the  three  hundred  and  seventy-seven  dollars  and  sixty 
cents  paid  out  as  costs.  It  is  evident  that  appellant 
spent  considerable  time  in  attending  to  the  litigation, 
but  we  are  not  prepared  to  say  that  the  court  erred  in 
reducing  his  credit  on  that  account  to  three  hundred 
dollars.  The  court  also  allowed  appellant  credit  for 
one  hundred  and  fifty  dollars  paid  to  S.  I.  King  as 
attorney's  fees,  about  which  there  is  no  contention. 
,The  real  contention  is  as  to  the  finding  of  the  court 
/^that  the  statutory  attorney's  fee  should  be  allowed 
upon  each  of  the  above-mentioned  collections,  in  addi- 
tion to  the  $150"  paid  to  Mr.  King.  We  will  not 
Attempt  to  state  in  detail  the  extent  of  the  services 
rendered  by  Wright,  Baldwin  &  Haldane.  It  is  suffi- 
.cient  to  say  that  the  actions  upon  the  policies  were 
.vigorously  contested  in  the  several  courts,  state  and 
federal,  in  which  they  were  pending,  and  that  appel- 
lant was  garnished  in  several  cases,  other  than  this, 
that  required  the  attention  of  his  attorneys  in  this 
^nd  in  the  lower  courts.  Mr.  Askwith,  who  was  in 
.the  way  to  know,  testifies  that  Wright,  Baldwin  & 
Haldane  paid  out  between  four  hundred  dollars  and 
,five  hundred  dollars  in  cash  for  traveling  and  other 
necessary  expenses  in  connection  with  this  subject, 
and  the  facts  concerning  the  litigation  go  far  to 
sulpport  this  statement.  "The  statutory  attorney's 
fee"  allowed  by  the  court  amounts  to  two  hundred 
,and  seventy-five  dollars,  an  allowance  which,  in  our 
judgment,  is  not  warranted  by  the  evidence.  It  is 
true  there  is  but  little  evidence  upon  the  subject,  but 
enough,  we  think,  to  show  that  appellant  was  clearly 
entitled  to  a  greater  credit  on  his  account  than  two 
hundred  and  seventy-five  dollars.    Mr.  Askwith,  who 
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knew  the  services,  testified  that  he  thought  the 
services  were  worth  what  the  contract  called  for.  He 
.also  stated  that  the  customary  price  for  contingent 

fees  in  damage  suits  is  fifty  per  cent,  of  the 
J3  amount    recovered    and    all    cash    expenses. 

According  to  appellant'is  statement  of  the  con- 
tract, this  firm  "were  to  have  a  good,  reasonable  fee 
for  their  work,"  subject,  however,  to  the  payment  of 
his  claim.  This  was  such  a  contract  as  he  might  make 
under  the  order  of  the  court.  Askwith's  statement 
of  the  contract  is  a  little  confused,  but  we  understand 
from  it  that  said  attorneys  were  to  receive  one-half  of 
what  was  left  after  paying  appellant  two  thousand 
£ve  hundred  and  eighty-eight  dollars  and  ten  cents 
and  his  expenses,  and  other  cash  expenses,  and  that, 
if  nothing  was  recovered,  they  were  to  receive  nothing. 
.We  are  not  prepared  to  say  that  this  contract  was 
^ot  authorized  under  the  order  of  the  court,  made 
September,  13,  1884,  as  the  attorney's  fee  was  a 
jiecessary  expense,  and,  under  all  the  circumstances, 
the  amount  thus  agreed  uipon  was  reasonable.  This 
view  of  the  case  would  entitle  the  appellant  to  a 
credit  on  account  of  the  attorney's  fee  of  Wright, 
Baldwin  &  Haldane,  of  at  least  two  thousand  and 
fifty-one  dollars  and  ninety-six  cents.  Add  thereto 
the  highest  estimate  of  their  cash  expenditure,  five 
hundred  dollars,  and  appellant  would  be  entitled  to 
a  credit,  on  account  of  the  fees  and  expenses  of  said 
attorneys,  of  two  thousand  five  hundred  and  fifty- 
one  dollars  and  ninety-six  cents.  We  are  not  called 
upon,  nor  is  it  necessary,  to  determine  in  this  case,  just 
what  amount  Wright,  Baldwin  &  Haldane  may  be 
entitled  to  for  fees  and  expenses;  but  it  is  manifest, 
we  think,  from  what  we  have  said,  that  they  are 
entitled  to  more  than  statutory  attorney's  fees,  and 
that,  therefore,  the  court  erred  in  finding  that  appel- 
lant was  only  entitled  to  credit  for  statutory  attorney's 
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fees.  Charging  the  appellant  with  seven  thousand 
five  hundred  and  nineteen  dollars  and  sixty-two  cents 
collected,  and  crediting  him  with  two  thousand  five 
hundred  and  eighty-eight  dollars  and  ten  cents  paid 
,on  the  secured  claims,  with  three  hundred  and 
seventy-seven  dollars  and  sixty  cents  costs  and 
expenses  paid,  with  three  hundred  dollars  for  his  time 
.and  one  hundred  and  fifty  dollars  paid  to  Mr.  King, 
and  two  thousand  five  hundred  and  fifty-one  dollars 
.and  ninety-six  cents  on  account  of  the  fees  and 
expenses  of  Wright,  Baldwin  &  Haldane,  we  have  a 
surplus  in  his  hands  of  one  thousand  five  hundred  and 
fifty-one  dollars  and  ninety-six  cents,  an  amount 
^ore  than  sufficient  to  pay  the  plaintiff's  judgment 
^Appellant  shows,  in  his  answer,  that  he  received,  in 
person,  three  thousand  three  hundred  and  thirty-five 
(dollars  and  thirty  cents  of  the  collections  from  the 
parties  named.  It  does  not  appear  that  the  five  hun- 
dred dollars  received  from  his  attorneys  is  included 
in  that  amount.  This  five  hundred  dollars  added  shows 
that  he  received,  in  person,  three  thousand  eight  hun- 
dred and  thirty-five  dollars  and  thirty  cents.  Allow- 
ing him  three  hundred  dollars  for  his  time,  his 
expenditures  amount  to  three  thousand  two  hundred 
and  sixty-five  dollars  and  seventy  cents.  It  does  not 
appear,  however,  that  he  is  credited  with  the  one  hun- 
dred and  fifty  dollars  paid  to  Mr.  King,  which  amount 
added  makes  his  total  credits  three  thousand  four 
hundred  and  fifteen  dollars  and  seventy  cents,  thus 
showing  a  surplus  in  his  hands  of  the  funds  received 
by  him  personally  of  four  hundred  and  thirty-nine 
dollars  and  sixty  cents.  Surely,  this  amount,  at  leasts 
should  be  applied  on  the  plaintiff's  judgment. 

IV.     Appellant  complains  that  the  court  ordered 
him  "to  immediately  pay  to  the  clerk  of  the  II«'irrison 


Digitized  by  VjOOQIC 


668  WiLKiNS  V.  Railway  and  Bbidge  Co.       [96  Iowa 

county  district  court  said  sum  of  four  thousand  and 
fifteen  dollars."    This  sum  is  largely  in  excess 
4  of  the  amount  of  plaintiffs'  judgment,  interest, 

and  costs;  and  we  think  the  court  erred  in 
requiring  appellant  to  pay,  under  this  proceeding, 
more  than  the  amount  of  plaintiff's  judgment.  For  the 
errors  pointed  out  the  order  and  judgment  of  the  dis- 
trict court  are  reversed. 


I.  S.  WiLKiNS  V.  The  Omaha  and  Council  Bluffs  Rail- 
way AND  Bridge  Company,  Appellant. 

Tnry  ({aestion.  Tbe  evidence  tended  to  show  that  plaintiff  was  driv- 
ing an  enolosed  wagon.  He  had  to  lean  out  to  look  back.  He  did 
look  and  saw  no  car  coming,  and  the  same  happened  a  block 
further  on.    Still  another  block  on  he  was  struck  by  a  car  coming 

4  from  the  rear.  He  was  driving  between  track  and  curbing,  the 
width  of  the  space  was  nine  feet  four  inches,  into  which  the  car 
projected  eighteen  inches.  His  horse  was  walking.  He  was 
attentive  but  heard  no  car.  The  oar  was  running  down  grade  at 
a  high  rate  of  speed  and  no  signal  was  given.  Held,  a  verdict  for 
plaintiff  will  not  be  disturbed. 

5  Damages  held  not  to  be  excessive. 

Evidence.    Wi*^hout  proof  that  cars  on  all  lines  are  of  the  same  cbar- 
8    acter  and  operated  under  the  same  conditions,  it  cannot  be  shown 
how  far  a  car  could  be  heard  on  one  line  by  testimony  how  far 
cars  could  be  beard  on  another. 

Instroctions.    The  fact  that  a  warning  was  sounded  and  that  plaint- 

1  iff  thereafter  left  the  track  does  not  warrant  an  instruction  that  a 
subsequent  increase  of  speed  of  the  car  could  not  be  complained 
of  by  plaintiff.  It  ignores  that  the  car  employes  may  have  had 
reason  to  believe  that  plaintiff  did  hear  the  warninfi;  and  that 
would  not  act  on  account  of  it. 

Samb.  The  fact  that  a  car  could  be  heard  when  between  from  one 
hundred  and  five  hundred  feet  away  does  not  entitle  defendant 

2  to  a  verdict.  It  may  not  have  been  possible  for  plaintiff  to  have 
avoided  collision  if  he  first  heard  the  car  when  one  hundred  feet 
distant,  and  though  plaintiff  was  negligent,  the  motorman  may 
have  known  of  plaintiff's  presence,  and  his  negligence,  without 
making  effort  to  avoid  injuring  him. 
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Appeal  from  Pottawattamie  District  Court— Hon.  N.  W. 
Maoy,  Judge. 

Friday,  January  24,  1896. 

Action  at  law  to  recover  damages  alleged  to  have 
been  caused  by  negligence  on  the  part  of  the  defend- 
ant. There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiff.  The  defendant  appeals. — 
Affirmed. 

Wright  &  Baldwin  for  appellant. 

Harl  &  McCabe  for  appellee. 

Robinson,  J. — In  October,  1892,  the  plaintiff  was 
employed  in  delivering  merchandise,  and  for  that 
purpose  used  a  horse  and  wagon.  The  defendant  was 
engaged  in  the  business  of  operating  an  electric  street 
railway  in  the  city  of  Council  Bluffs,  and  one  of  its 
lines  was  on  South  First  street.  On  a  day  in  the 
month  named,  the  plaintiff  was  driving  northward  on 
that  street,  between  the  street-car  track  and  the  curb- 
ing, when  his  wagon  was  struck  by  a  car  of  the  defend- 
ant, and  broken,  his  horse  was  knocked  dow^n,  and  so 
hurt  that  he  died  in  a  short  time,  his  harness  was 
damaged,  and  he  received  serious  personal  injuries. 
He  alleges  that  the  collision  was  without  fault  on  his 
part,  and  that  it  resulted  from  negligence  on  the  part 
of  the  defendant  in  running  the  car  down  a  steep 
grade  at  so  high  a  rate  of  speed  that  it  could  not  be 
checked  within  a  reasonable  distance,  and  in  attempt- 
ing to  run  it  past  the  plaintiff  at  a  high  rate  of  speed, 
at  a  point  where  the  space  between  the  track  and  the 
curbing  on  which  the  plaintiff  was  going  was  too  nar- 
row to  make  the  attempt  safe,  without  giving  any 
warning  by  sounding  the  gong,  or  other  means.    The 
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defendant  denies  liability  on  its  part,  and  avers  that 
negligence  of  the  plaintiff  contributed  to  the  injuries 
of  which  he  complains.  The  verdict  was  for  two 
thousand  five  hundred  dollars,  and  judgment  was 
rendered  for  that  amount  and  costs. 

I.  The  appellant  complains  of  the  refusal  of 
the  court  to  give  an  instruction  asked  in  words  as 
follows:  "(1)  If  you  find,  from  the  evidence,  that  when 
the  plaintiff  was  first  seen  by  the  employes  of  the 
defendant  in  charge  of  the  car  in  question,  he  was  on, 
or  partly  on  the  track,  and  that  thereupon  the  bell 
was  rung  or  the  gong  sounded,  and  thereafter  the 
plaintiff  left  the  track,  and  went  to  the  side  thereof, 
and  that  then  the  car  was  increased  in  motion,  no  com- 
plaint can  be  made  of  the  conduct  of  the  defendant 
in  increasing  the  speed,  as  the  employes  in  charge  of 
the  car  would  have  the  right  to  suppose  that  the 
plaintiff  left  the  track  because  of  the  warning  given, 
and  they  would  have  the  right  to  increase  the  speed 

of  the  car."     This   instruction  was  properly 
1  refused.    If  the  plaintiff  left  the  track,  as  stated 

in  the  instruction,  he  might  not  have  done  so  in 
consequence  of  hearing  the  gong  or  bell,  and  his 
subsequent  course  may  have  shown  to  the  employes  in 
charge  of  the  car  that  he  was  driving  without  regard 
to  it.  The  motorman  in  charge  of  the  car  at  the  time 
of  the  accident  testified,  by  deposition,  that  the  plaint- 
iff, just  before  it  occurred,  "did  not  altogether  hug  the 
curb  line,  but  was  a  little  out  and  in  driving 
along  there,"  and  that  he  "did  not  drive  very 
straight,  after  he  saw  him,  that  he  was  in  and 
out  toward  the  curbing,  and  then  away  from  it" 
The  witness  subsequently  gave  somewhat  differ- 
ent testimony,  but  the  jury  were  authorized  to 
find  that  his  first  testimony  was  correct.  The 
instruction   ignored    the   fact   that   the   employe   in 
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charge  of  the  car  may  have  known,  or  have  had  rea- 
son to  believe,  that  the  plaintiff  was  not  aware  of  the 
approach  of  his  car  until  too  late  to  avoid  the  colli- 
sion. The  court  charged  the  jury  as  follows:  "If, 
however,  when  the  plaintiff  was  first  visible  to  the 
employes  on  the  car,  the  motorman  applied  the 
brakes,  and  sounded  the  gong,  and  continued  to  do 
so  until  a  short  distance  before  the  car  overtook  the 
plaintiff;  and  if,  at  such  point,  the  plaintiff  turned  off 
or  from  the  track,  and  was  apparently  going  to  one 
side  to  give  the  car  an  opportunity  to  pass;  and  if  the 
motorman  believed,  and  in  the  exercise  of  reasonable 
precaution  and  foresight  had  the  right  to  believe, 
from  all  the  circumstances  then  before  him,  that 
plaintiff  had  heard  the  signal,  and  in  answer  thereto 
Jiad  turned  to  one  side;  and  you  further  find  that, 
thereupon,  the  motorman  removed  the  brakes  and 
increased  the  speed  of  the  car;  and  you  further  find 
that  the  plaintiff  then  drew  in  toward  the  track,  and 
that  the  employes  were  unable  to  stop  the  train  and 
avoid  the  collision  after  they  had  discovered  such 
movement  on  plaintiff's  part;  and  you  further  find 
that,  at  the  time,  the  motorman  believed,  and  in  the 
exercise  of  reasonable  precaution  and  foresight  had 
reason  to  believe,  that  he  could  pass  the  plaintiff  with- 
out colliding  with  him  or  endangering  him, — ^then  the 
defendant  will  not  be  liable.  *  *  *''  This  was  cor- 
rect, and  as  favorable  to  the  defendant  as  it  should 
have  been. 

II.  The  defendant  asked  the  court  to  instruct 
the  jury  as  follows:  "(3)  If  you  find,  from  the  testi- 
mony in  this  case,  that  the  noise  of  the  movement  of 
the  car  in  question,  regardless,  now,  of  the  ringing  of 
the  bell  or  sounding  of  the  gong,  would  be  of  such 
volume  and  character  as  that  the  same  could  be  heard 
from  100  to  500  feet  distant,  by  a  person  in  a  vehicle 
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of  such  a  kind  as  the  plaintifiE  was  in  at  the  time,  travel- 
ing ahead  of  the  ear,  then  your  verdict  should  be  for 
the  defendant  in  the  case;  for,  in  view  of  this  testi- 
mony, it  is  in  vain  for  the  plaintiff  to  say  that  he 
listened  for  the  approach  of  the  car  and  did  not  hear 
it,  and  then  start  directly  towards  the  track  in 
.question  to  cross  the  same,  or  to  change  his  course 
so  as  to  come  so  close  to  the  track  as  to  collide  with  the 
car."  The  instruction  was  properly  refused.  Whether, 
if  the  car  could  have  been  heard  one  hun- 
2  dred  feet,  the  plaintiff  was  negligent  in  not 

hearing  it,  depends  somewhat  upon  the  speed 
of  the  car  and  his  ability  to  have  avoided  the  danger, 
if  he  first  knew  of  the  approach  of  the  car  at  that 
distance.  Moreover,  if  the  danger  to  the  plaintiff  and 
his  negligence  were  known  to  the  motorman,  he  was 
jiot  justified  in  making  no  effort  to  avoid  the  collision, 
a  fact  which  the  instruction  ignores.  The  jury  were 
charged  that  it  was  the  duty  of  the  plaintiff  "to  give 
that  attention  and  watchfulness  to  hi«  rear  as  would 
be  required  of  an  ordinary  intelligent  man  under  like 
circumstances.  He  would  be  required  to  use  all  the 
ordinary  means  of  learning  if  a  car  was  approaching 
from  behind,  and  to  get  out  of  the  way  of  it,  and 
permit  it  to  have  a  free  and  unobstructed  passage  over 
the  tracks."  His  duty  in  this  respect  was  also 
.explained  and  made  plain  by  other  portions  of  the 
charge,  and  the  jury  were  instructed  in  regard  to  it 
fully  and  accurately. 

III.  CJomplaint  is  made  of  the  refusal  of  the 
district  court  to  give  certain  other  instructions  asked, 
and  of  portions  of  the  charge  given.  The  questipna 
thus  presented  are  not  of  sufficient  importance  to  be 
considered  separately.  It  is  enough  for  us  to  say 
that,  so  far  as  instructions  refused  were  correct,  they 
were,  in  substance  incorporated  in  the  charge  given. 
The  portions  of  them  \^ich  are  criticised,  when  consid- 
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ered  with  the  charge  as  a  whole,  appear  to  be  correct. 
We  are  of  the  opinion  that  the  j  ury  were  instructed  fully 
and  correctly,  and  that  the  complaints  of  the  appellant 
in  regard  to  the  charge  are  not  well  founded. 

IV.  Evidence  offered  by  the  defendant  in  regard 
to  the  distance  at  which  cars  on  the  different  lines  of 
its  system  other  than  that  on  which  the  accident 
occurred  could  be  heard  was  rejected  and  of  that 

complaint  is  made.    We  think  the  ruling  was 

3  correct.    The  defendant  failed  to  show  that  the 
cars  to  which  the  rejected  eyidence  referred 

were  of  the  same  character  and  operated  under  the 
same  conditions  as  was  the  one  in  question  at  the 
time  of  the  accident. 

V.  The  appellant  contends  that  the  evidence 
does  not  sustain  the  verdict.  The  jury  was  author- 
ized to  find  that  facts  were  established  by  the  evi- 
dence as  follows:    Just  before  the  accident  the  plaint- 

iflf  delivered  a  package  on  South  First  street  at 

4  the  residence  of  a  Mr.  Green.     He  then  drove 
northward  on  that  street.     He  was  sitting  in 

his  wagon,  which  had  an  inclosed  top,  made  of  boards, 
so  constructed  as  to  make  it  necessary  for  the  plaint- 
iff to  lean  outside  his  wagon  in  order  to  see  the  street 
in  his  rear.  When  he  left  Green's  he  looked  for  a  car, 
but  none  was  in  sight.  After  driving  about  one  block, 
he  looked  out,  and  could  see  two  blocks  in  his  rear, 
but  could  not  see  a  car.  His  horse  was  walking  and 
he  was  attentive  to  sounds,  but  did  not  hear  a  bell 
or  gong  or  other  noise  indicating  the  approach  of  a 
car.  The  one  which  caused  the  accident  came  from  the 
rear,  and  he  first  knew  that  it  was  near  when  it  struck 
his  horse  and  wajjon  at  a  point  about  two  blocks  from 
Green's.  He  was  driving  between  the  railway  track 
and  the  curbing,  and  the  space  between  them  at  the 
place  of  the  accident  was  nine  feet  four  inches  in 
width,  and  the  car  projected  over  the  rail  a  distance  of 
Vol.  9U  la— 4J5 
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eighteen  incliee.  The  car  was  running  down  grade 
at  a  high  rate  of  speed,  and  neither  the  bell  nor  the 
gong  was  sounded,  nor  other  signal  of  approach  of 
the  car  given.  The  plaintiff  was  free  from  fault,  and 
the  accident  was  caused  by  negligence  on  the  part  of 
the  defendant  in  running  the  car  down  a  descending 
grade  too  rapidly,  and  in  failing  to  give  proper  notice 
of  its  approach.  The  evidence  was  ample  to  justify  a 
verdict  for  the  plaintiff. 

VI.    It  is  said  the  amount  of  the  recovery  is 
excessive.    The  horse  was  worth  fifty  dollars  befor.e 

it  was  injured,  and  nothing  afterwards.     The 
5  damage  to  the  wagon  was  forty  dollars,  and  to 

the  harness  about  five  dollars.  The  plaintiff 
was  thrown  from  the  wagon,  and  fell  with  his  left  hip 
on  the  curbstone.  He  was  under  his  horse,  which  was 
on  his  chest,  and  received  injuries  in  his  head,  chest, 
and  left  hip,  and  has  suffered  much  pain.  There  is 
frequent  numbness  in  his  hip,  and  in  one  of  his  legs, 
and  an  inability  to  use  it  properly.  It  is  probable 
that  the  sciatic  nerve  is  injured,  and  it  is  uncertain 
whether  he  will  ever  recover.  His  disability  was  con 
siderable  at  the  time  of  the  trial,  which  occurred 
nearly  one  year  after  the  accident.  At  the  time  of  the 
accident  the  plaintiff  was  earning  about  two  dollars 
and  fifty  cents  per  day  besides  his  expenses.  His 
capacity  for  earning  money  since  the  accident  is  not 
shown,  although  his  earnings  appear  to  have  been 
small,  and  his  sufferings  do  not  appear  to  have  been 
severe.  We  are  not  wholly  satisfied  with  the  amount 
of  the  recovery,  but  a  consideration  of  all  the  evidence 
leads  us  to  conclude  that  we  are  not  authorized  to  say 
that  it  is  excessive.  No  suflScient  ground  for  disturb- 
ing the  judgment  of  the  district  court  is  shown,  and 
it  is  affirmed. 
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Fbed  V.  Barnes  v.  The  Town  op  Marcus,  Appellant 

Contribotory  Negligence:    jurt  question.    While  one  who  passes 

4  over  a  sidewalk  must  use  his  senses  and  the  caution  of  persons 

0  who  have  ordinary  prudence,  he  is  not  bound  at  his  peril,  to  dis- 

8  cover  every  open  defect.    To  render  him  guilty  of  contributory 

9  negligence,  as  a  matter  of  law,  it  must  appear  that  he  knew  that 
it  w&s  unsafe  to  pass  over  the  walk,  and  that  there  was  another, 
which  he  might  have  as  well  taken  to  go  to  his  destination. 

Same.    That  one  who  was  passing  over  a  walk,  at  the  same  time 

1  plaintiff  did,  negligently  stepped  upon  a  loose  board,  thus  causing 
plaintiff  to  be  injured,  will  not  defeat  plaintiff^s  recovery. 

Same.    It  is  not  prejudicial  to  charge  that  contributory  negligence 

5  depended  on  plaintiff^s  well  knowing  that  the  walk  was  dangerous, 
7    especially  when  it  is  also  said  to  be  sufficient  if  plaintiff  knew  the 

walk  to  be  in  that  condition. 

Special  Interrogatories  which  are  not  first  submitted  to  opposing 

2  counsel  and  are  such  as  do  not  call  for  answers  which  are  in  any 

3  way  decisive,  are  properly  refused. 

10    Damages.    Held  not  to  be  excessive. 

Appeal  from  Cherokee  District  Court. — Hon.  Frank  R. 
Gaynor,  Judge. 

Friday,  January  24,  1896. 

Action  at  law  to  recover  damages  for  injuries 
sustained  by  plaintifif,  growing  out  of  a  fall  upon  a 
sidewalk  in  the  defendant  town,  which  the  defendant 
negligently  and  carelessly  allowed  to  become  rotten 
and  out  of  repair.  Verdict  and  judgment  for  plaintiff 
and  defendant  appeals. — Affirmed. 

Leicis,  Holmes  &  Beardsley  and  A.  R.  Molyneux 
for  appellant. 

E.  C.  Herrick  and  Benjamin  Radcliffe  for  appellee. 
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Deemer,  J. — The  petition,  in  substance  alleges 
that  plaintiff  received  a  permanent  and  serious  injury 
while  walking  along  one  of  the  streets  of  the  defend- 
ant town,  by  reason  of  a  dangerous  and  defective  side- 
walk, which  defendant  negligently  and  carelessly 
allowed  and  permitted  to  remain  out  of  repair  and  In 
an  unsafe  condition  for  foot  travelers;  that  plaintiff, 
while  passing  over  said  walk,  in  company  with  another 
person,  was  tripped  by  a  loose  plank,  one  end  of  which 
was  stepped  upon  by  his  companion,  while  the  other 
flew  up  in  front  of  plaintiff,  thus  causing  him  to  fall 
and  receive  the  injuries  jof  wliich  he  complains;  that 
plaintiflf  did  not,  by  any  want  of  care  on  his  part  con- 
tribute to  the  injury;  and  that  the  accident  was  wholly 
due  to  the  carelessness  and  negligence  of  defendant 
in  permitting  said  walk  to  be  and  remain  in  an  unsafe 
and  dangerous  condition.  The  defendant,  among 
other  things,  pleaded,  in  its  answer,  that  the  accident 
was  due  to  the  plaintifiE^s  own  negligence  in  passing 
over  the  walk,  the  condition  of  which  he  well  knew, 
and  to  the  negligence  of  his  companion,  with  whom  he 
was  walking,  who  carelessly  stepped  upon  the 
1  plank,  which  raised  up  and  caused  the  plaintiff's 

fall.  The  plaintiff  moved  to  strike  from  the 
answer  all  allegations  with  reference  to  the  negli- 
gence of  the  person  with  whom  he  was  walking.  This 
motion  was  sustained,  and  error  is  assigned  on  this 
ruling.  It  is  well  settled  that  the  negligence  of  a 
third  person  is  no  defense,  if  the  negligence  of  the 
defendant  in  fact  contributed  to  or  had  a  share  in 
producing  the  injury,  unless  there  is  some  ground  for 
imputing  the  negligence  of  this  third  person  to  the 
plaintiff.  If  the  negligence  of  the  defendant  con- 
tributed to,  it  must  necessarily  have  been  an  immediate 
cause  of,  the  accident;  and  it  is  no  defense  that  another 
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was  likewlfie  guilty  of  wrong.  This  rule  is  so  ele- 
mentary as  scarcely  to  need  the  citation  of  authori- 
ties to  sustain  it.  But  see  Railway  Co,  v.  Cummings, 
106  U.  S.  700  (1  Sup.  a.  Rep.  493);  Clark  v.  Soule,  137 
Mass.  380,  Cooley,  Torts  (2d  Ed.)  p.  824;  Chacey  v. 
City  of  Fargo  (N.  D.)  64  N.  W.  Rep.  932.  Of  course,  if 
there  'be  any  reason  for  identifying  the  third  person 
with  the  plaintiff,  so  that  the  negligence  of  the  one 
might  be  imputed  to  the  other,  then  there  could  be  no 
recovery,  because  of  contributory  negligence.  We  are, 
then,  brought  to  the  inquiry  of  what  there  is  in  this 
case  which  furnishes  the  grounds  for  holding  that 
the  negligence  of  the  person  walking  with  plaintiff 
(Should  be  imputed  to  him.  We  find  in  the  record 
absolutely  nothing  except  the  statement  that  the 
parties  were  walking  down  street  together.  The  only 
common  purpose  they  were  engaged  in  was  in  passing 
along  the  street  in  the  same  direction  and  at  the  same 
time.  Surely,  this  is  not  enough  to  identify  the  one 
with  the  other  in  such  manner  as  to  hold  either 
responsible  for  the  negligence  of  the  other.  The  point 
is  squarely  decided  adversely  to  appellant  in  the  case 
of  Nesbit  V.  Town  of  Garner,  75  Iowa,  314  (39  N.  W. 
Rep.  516).  See,  also,  Larkin  v.  Railroad  Co.,  85  Iowa, 
492  (52  N.  W.  Rep.  480).  The  case  of  Payne  v.  Rail- 
road Co.,  39  Iowa,  523,  is  in  no  proper  sense  in  conflict 
with  the  rule  we  have  announced.  So  far  as  disclosed 
by  the  pleading,  these  persons  were  not  engaged  in  a 
common  purpose.  They  were,  it  is  true,  doing  the 
same  thing, — ^that  is,  passing  over  the  walk  at  the 
same  time;  but  this  is  no  reason  for  imputing  the 
negligence  of  one  to  the  other.  The  court  was  clearly 
right  in  sustaining  the  motion. 

II.  Several  errors  are  complained  of  in  the 
admission  and  rejection  of  testimony.  We  will  not 
set  them  out,  for  it  would  but  incumber  the  opinion 
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with  a  useless  restatement  of  elementary  rules  of  evi- 
dence. Most,  if  not  all,  the  questions  to  which  objec- 
tions were  sustained  were  asked  upon  cross-exami- 
nation, and  were,  as  a  general  thing,  outside  of  the 
well-known  rules.  Some  of  them  called  for  conclusions 
of  the  witnesses,  as  distinguished  from  ultimate 
facts.  And  all  matters  inquired  about,  which  were 
proper,  were  brought  out  and  fully  proven  during  the 
progress  of  the  trial.  We  discover  no  prejudicial 
error. 

III.  The  defendant  asked  the  court  to  submit 
certain  special  interrogatories  to  the  jury.  The  record 
shows,    however,    that    these    interrogatories    were 

handed  to  the  judge  who  tried  the  case  out  of 

2  court,  and  he  rejected  them  on  his  own  motion. 
They  were  never  submitted  to  counsel  on  the 

other  side,  as  the  Code  (section  2808)  requires,  and  for 

that  reason,  if  for  no  other,  the  court  was  justified  in 

refusing  to  submit  them.     Crosby  v.  Hungerford,  59 

Iowa,  712  (12  N.  W.  Rep.  582).    But,  aside  from 

3  this,  the  interrogatories  did  not  call  for  ulti- 
mate questions  of  fact  which  were  in  any  way 

decisive  of  the  case,  and  for  this  reason,  as  well  as 
for  the  other,  were  properly  refused. 

IV.  Some  of  the  instructions  are  complained  of 
because  they  do  not  recognize  the  negligence  of  plaint- 
iff's companion  as  a  good  defense.  We  have  said  all 
we  care  to  on  this  proposition,  except  to  observe  that 
there  was  nothing  in  the  evidence  to  indicate  that 
these  persons  should  be  so  identified  as  to  make  the 
third  person's  negligence  contributory. 

V.  The  eleventh  instruction  was  as  follows: 
"Paragraph  11.  Upon  this  branch  of  the  case,  you 
are  further  instructed,  that,  if  you  find,  from  the  evi- 
dence, that  the  defendant  was  negligent  in  permitting 
the  sidewalk  to  remain  in  the  condition  in  which  you 
find  it  was  at  the  time  the  plaintiff  fell,  and  that  said 
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walk  was  at  said  time  in  a  dangerous  and  unsafe  con- 
dition for  travel,  and  you  further  find,  from  the  evi- 
dence, that  the  plaintiff,  at  the  time  he  attempted  to 
pass  over  the  walk,  well  knew  this  fact,  and 

4  that  it  was  imprudent  for  him  to  attempt  to 
pass  over  it  at  the  time  he  did  attempt  to  pass 

over  it  for  any  reason,  and  with  this  knowledge  he 
still  persisted  in  passing  over  it,  although  there  was 
another  walk  which  he  might  have  taken  in  going  in 
the  direction  which  he  desired  to  go,  then  his  own 
negligence  contributed  to  his  injury,  and  he 

5  cannot  recover.    That  is,  if  you  find,  from  the 
evidence,  that  the  plaintiff  knew,  at  the  time  he 

attempted  to  pass  over  the  walk,  of  the  negligence  of 
the  defendant,  and  that  the  walk  was  in  a  dangerous 
and  unsafe  condition,  and  that  it  was  imprudent  for 
him  to  attempt  to  pass  over  it  in  company  with  Bal- 
lard, as  the  evidence  shows  he  did  attempt  to  pass 
over  it,  and  yet,  notwithstanding  this  fact,  and  the 
knowledge  he  had  concerning  the  danger,  he  did 
attempt  to  pass  over  it  and  was  injured  in  so  doing, 
and  you  find  that  there  was  another  walk  which  he 
might  have  taken  in  going  in  the  direction  he  desired 
to  go,  which  was  perfectly  safe  for  travel,  then  he  was 
negligent  in  so  attempting  to  pass  over  such  walk 
and  cannot  recover,"  This  is  objected  to  because  of 
the  use  of  the  words  "well  knew."  It  is  also  objected  . 
to  because  it  requires  both  knowledge  of  its  condition, 
and  of  the  impropriety  in  attempting  to  pass  over, 
before  plaintiff  could  be  said  to  be  guilty  of  contrib-^ 
utory  negligence  in  going  upon  it  in  preference  to 
taking  another  walk.    Further,  it  is  said,  the 

6  instruction  is  faulty  because,  under  it,  to  defeat 
plaintiff's  right  of  recovery,  it  must  appear  that 

the  walk  was  dangerous,  that  plaintiff  knew  it  was 
imprudent  to  pass  over  it,  and  that  there  was  another 
walk  he  might  have  taken  to  reach  his  destination; 
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and  it  is  contended  that  it  was  not  necessary  to  show 
all  of  these  things,  but  that  the  first  two  would 
suffice  to  defeat  recovery.  The  instruction  seems  to 
be  modeled  upon,  if  not  copied  from,  one  approved  by 
this  court  in  the  case  of  Kendall  v.  City  of  Albia,  73 
Iowa,  241  (34  N.  W.  Rep.  833).  It  also  finds  support  in 
the  following:  Par/chill  v.  Town  of  Brighton,  61  Iowa, 
103  (15  N.  W.  Rep.  853);  Walker  v.  Decatur  County,  67 
Iowa,  307  (25  N.  W.  Rep.  256);  Bice  v.  City  of  Des 
Moines,  40  Iowa,  642;  McGinty  v.  City  of  Keokuk,  66 
Iowa,  725  (24  N.  W.  Rep.  506);  Hartman  v.  City  of 
Muscatine,    70  Iowa,  511  (30  N.  W.  Rep.  859). 

7  But,  aside  from  these  authorities,  we  do  not 
think  the  use  of  the  adverb  "well,"  taken  in 

connection  with  what  follows,  made  the  in9tru<!tion 
objectionable.  It  means  no  qiore  than  "fully,"  as 
here  used;  and  the  distinction  between  ^Ttnown,"  and 
"well  or  fully  known,"  is  rather  too  refined  to  induce  a 
court  to  consider  the  use  of  the  one  or  the  other  a  defect 
which  will  vitiate  an  instruction.  The  case  of  Galpin  v. 
Wilson,  40  Iowa,  91,  is  quite  in  point.  In  that  case  it 
is  held  that  there  is  no  material  difference  between  the 
words  "proven,"  and  "fully,  conclusively,  or  satis- 
factorily proven."  This  paragraph  from  the  opinion 
is  applicable  here:  "This  difference  is  merely  in  words, 
and  not  in  the  essential  meaning  of  the  two.  The  jury 
could  not  find  that  fraud  was  proven,  unless  they  were 
satisfied  of  that  fact  from  the  evidence.  If  an  appel- 
late court  should  reverse  judgments  upon  such  criti- 
cism of  instructions,  it  would  probably  reverse  every 
judgment  in  cases  where  any  instructions  were  given." 
The  other  abjections  urged  against  the  instruc- 

8  tion  are  fully  met  by  the  authorities  cited.    It 
is  well  settled  that  all  the  matters  referred  to 

in  the  instruction  must  be  shown  to  concur  before  it 
can  be  said,  as  a  matter  of  law,  that  a  plaintiff  is  guilty 
of  contributory  negligence.    Boss  v.  City  of  Davenjport, 
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66  Iowa,  548  (24  N.  W.  Rep.  47);  BaUhcin  v.  Railroad 
Co.,  63  Iowa,  210  (18  N.  W.  Rep.  834);  Parkhill  v. 
Brighton,  61  Iowa,  103  (15  N.  W.  Rep.  853). 

VI.  It  is  further  contended  that  the  court  did  not 
fully  instruct  as  to  what  it  was  necessary  for  plaintiff 
to  show  in  order  to  recover,  and  that  the  court  erred  in 
not  defining  ordinary  care.  These  objections  are  not 
sustained  by  the  record.  The  court  explicitly 
instructed,  both  as  to  the  necessary  elements  of  plaint- 
iff's case,  and  also  as  to  what  would  constitute  negli- 
gence or  the  want  of  ordinary  care. 

VII.  Defendant  presented  a  number  of  instruc- 
tions, embodying  the  thought  that,  if  plaintiff  knew, 
or  ought  to  have  known  by  the  exercise  of  reasonable 
diligence,  that  the  walk  was  unsafe,  or  if  he  knew,  or 
in  the  exercise  of  reasonable  diligence  ought  to  have 
known,  that  it  was  imprudent  for  him  to  pass  over  the 
same,  and  if  there  was  another  walk  by  which  he  could 
have  reached  his  destination  in  a  convenient  way,  then 
he  would  be  guilty  of  contributory  negligence.  These 
instructions  all  relate  to  the  care  which  plaintiff 
should  have  used  in  passing  over  the  walk.  The 
thought  embodied  in  them  as  to  the  degree  of  care 
required  of  plaintiff,  in  so  far  as  it  is  correctly 
expressed,  was  quite  fully  and  clearly  embodied  in  the 
instructions  given  by  the  court  on  its  own  motion,  and 
we  think  that  most  of  the  instructions  asked  impose 

too  rigid  a  rule  upon  the  traveler.  True,  he  must 
9  use  his  senses,  and  the  care  and  caution  common 

to  persons  of  ordinary  prudence,  in  passing  over 
a  walk;  but  he  is  not  bound,  at  his  peril,  to  discover 
every  defect,  although  it  may  be  aa  open  one.  He  has 
the  right  to  assume  that  the  corporation  has  done  its 
duty,  and  maintained  its  walks  in  a  reasonably  safe 
condition  for  travel,  and  is  not  absolutely  bound  to 
have  knowledge  of  every  danger  which  may  lurk 
therein;  nor  is  he  to  be  held  guilty  of  negligence,  as  a 
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matter  of  law,  if  he  passes  over  a  walk  which  he  knows,, 
or  ought  to  have  known  to  be  dangerous.  One  is  not 
bound  to  -stay  indoors  because  the  sidewalks  may  be 
out  of  repair.  A  lleghany  County  v.  Broadwaters  (Md.)  16 
Atl.  Rep.  223;  Harris  v.  Clinton  Tp.,  64  Mich.  447  (31 
N.  W.  Rep.  425);  Bullock  v.  City  of  New  York,  99  N. 
Y.  655  (2  N.  E.  Rep.  1);  Fulliam  v.  City  of  Muscatine,  70 
Iowa,  436  (30  N.  W.  Rep.  861) ;  Walker  v.  Decatur  County, 
67  Iowa,  307  (25  N.  W.  Rep.  256).  All  that  is  required 
of  him  is  ordinary  care,  and  the  court  cannot  say,  as  a 
matter  of  law,  that  one  is  guilty  of  contributory  negli- 
gence who  fails  to  discover  a  defect  which  is  danger- 
ous. An  unguarded,  unbarricaded  walk  is  an  invita- 
tion to  one  to  go  upon  it;  and  the  city  cannot  be  heard 
to  say  that  one  is  guilty  of  negligence,  as  a  matter  of 
law,  who  accepts  the  invitation.  True,  after  going 
upon  the  walk,  the  traveler  is  required  to  use  ordinary 
and  reasonable  care  to  avoid  dangers;  but  no  more 
than  this  is  required.  The  whole  matter  was  a 
question  of  fact  for  the  jury,  and  not  a  matter  of  law 
for  the  court,  except  as  stated  in  the  eleventh  instruc- 
tion, before  quoted.  We  think  the  instructions,  as  a 
whole,  quite  fully  cover  the  case,  and  announce  rules 
for  the  guidance  of  the  jury  which  are  in  strict  accord 
with  the  views  here  expressed.  We  see  no  error  either 
in  the  instructions  given  or  in  the  refusal  to  give  those 
asked.  Lowell  v.  Watertown  Tp.,  58  Mich.  568  (25  N. 
W.  Rep.  517);  Fulliam  v.  City  of  Muscatine,  supra; 
Millcreek  Tp.  v.  Perry  (Pa.  Sup.)  12  Atl.  Rep.  149; 
Kelly  V.  Town  of  Blackstone  (Mass.)  18  N.  E.  Rep.  217; 
Templeton  v.  Montpelier,  56  Vt.  328;  Nichols  v.  Town 
of  Laurens,  96  Iowa,  388  (65  N.  W.  Rep.  335). 

VIII.  Lastly,  it  is  insisted  that  the  verdict  is 
excessive,  and  that  it  is  not  sustained  by  the  evidence. 
It  is  practically  conceded  by  counsel  that  the  defend- 
ant was  guilty  of  negligence,  so  that  the  whole  case^ 
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in  the  first  instance,  turned  upon  the  alleged  contrib- 
utory negligence  of  the  plaintiff.  There  is  nothing 
to  «how  that  the  plaintiff  knew  that  the  walk  was 
dangerous,  or  that  there  was  any  impropriety  in  pass- 
ing over  it  at  the  time  an(l  in  the  manner  he  did. 
10  The  defect  was  not  such  as  to  arrest  the 
attention  of  the  passer-by.  Indeed,  it  may  well 
be  questioned  whether  it  was  obvious  to  the  senses 
even  upon  clo^^e  inspection,  without  trying  the  ends  of 
the  boards;  but,  however  this  may  be,  the  jury  were 
fully  justified  in  finding  that  plaintiff  was  not  guilty 
of  contributory  negligence.  The  verdict,  while  large, 
— ^it  being  for  three  thousand  six  hundred  and  fifty- 
eight  dollars, — is  sustained  by  the  evidence,  if  the 
testimony  on  the  part  of  the  plaintiff  and  his  witnesses 
is  to  be  accepted;  and  we  cannot  interfere.  We  dis- 
cover no  prejudicial  error  in  the  record,  and  the  judg- 
ment is  affirmed. 


Job    Haggin,    Appellant,    v.    John    Garwood    and 

Maby  E.  Garwood,  Defendants,  Martin 

TuRNEY,  et  aL,  Interveners. 

CUkhI  Faitk  Bayer.    Ad  old  man  eof^aged  a  woman  as  bouiekeoper  for 

1  \it%,  she  to  be  supported  and  share  his  estate  on  his  death.  He 
delivered  her  a  well  secured  note  for  eight  hundred  dollars  as 
seonritj  for  her  services.  She  disposed  of  this  note  to  a  neighbor- 
ing fhrraer  to  whom  she  owed  forty  dollars  for  w  hich  he  was  not 

3  pressing,  and  he  paid  her  fifty  dollars  to  go  to  New  Yortc  with, 
and  gave  his  note  for  the  balance.  He  knew  of  the  arrangement 
made  with  the  housekeeper.  He  had  little  j^roperty  except  a 
slightly  enoumbered  farm.  Held,  he  was  not  a  good  faith  pur- 
chaser without  notice. 

Contraet  Constmed.     Where  a  contract  provides  for  arbitration  if 

2  there  be  disagreeroent  on  what  damages  are  due  should  employe 
leave  without  fault,  it  is  intended  that  if  she  leaves  through  her  own 
fault  nothing  shall  be  paid,  her,  and  hence  no  arbitration  if  to  be 
had  in  that  case. 
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Appeal  from  Tama  District  Court. — ^Hon.   John   R. 
Caldwell,  Judge. 

Friday,  January  24,  1896. 

Action  in  equity  to  recover  judgment  against  the 
defendants  on  one  promissory  note  executed  by  them 
for  eight  hundred  dollars,  with  interest  at  six  per  cent., 
payable  to  the  order  of  Martin  Turney  one  year  after 
date,  and  dated  April ^  1893;  also,  for  decree  fore- 
closing a  mortgage  upon  real  estate  executed  by  the 
defendants  to  secure  the  payment  of  said  note.  Said 
note  was  indorsed  before  maturity  by  Martin  Turney 
to  Emeline  L.  Conklin,  "without  recourse,"  and  by  Eme- 
line  L.  Conklin  in  bLink  and  delivered  to  the  plaintiff. 
Defendants  admitted  liability  on  said  note  and  mort- 
gage, and,  as  the  contentions  are  entirely  between 
plaintiff  and  intervener  Turney,  nothing  further  need 
be  said  as  to  their  answer,  nor  need  the  interveners 
other  than  Martin  Turney  be  further  noticed.  Martin 
Turney  filed  his  petition  of  intervention,  embracing 
twenty-one  paragraphs,  the  substance  of  which  is  as 
follows:  He  alleges  that  he  was  the  owner  of  the  note 
and  mortgage  in  suit,  together  with  certain  real 
estate,  and  possessed  of  other  notes  belonging  to  the 
estate  of  his  wife;  that  he  was  sixty-eight  years  of  age, 
infirm  mentally  and  physi-cally,  and  much  depressed 
on  account  of  the  recent  death  of  his  wife,  and  in  a 
condition  to  be  easily  influenced  by  those  who  should 
obtain  his  confidence;  that  Emeline  L.  CJonklin,  know- 
ing these  facts,  formed  the  purpose  of  fraudulently 
obtaining  possession  of  the  note  in  suit  and  said  other 
property,  and  did  request  and  persuade  him  to  transfer 
said  notes,  and  to  deed  said  real  estate  to  her,  under 
the  promise  and  pretense  that  she  would  care  for  and 
support  him  during  his  life;  that  by  undue  influence 
she  did  get  control  of  his  will,  and  did  secure  from  him 
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the  transfer  to  her.of  said  property,  aggregating  four 
thousand  dollars  in  value;  that  she  did,  by  fraud  and 
undue  influence,  induce  him  to  enter  into  a  written 
contract  with  her,  a  copy  of  which  is  attached  to  the 
petition;  that  by  reason  of  said  fraud  and  undue  influ- 
ence he  did  transfer  all  of  said  property,  including  the 
note  and  mortgage  in  suit,  to  Emeline  L.  Conklin.  He 
avers  that  it  was  agreed  between  them  that  the  pro- 
visions in  said  writing  as  to  arbitration  should  apply 
to  both  parties,  and  that  by  oversight  and  mistake 
the  scrivener  failed  to  express  said  contract,  but  used 
language  which  renders  it  doubtful  whether  intervener 
would  be  entitled  to  arbitration  if  she  wrongfully  left 
his  service.  He  avers  that  he  at  the  time  believed  that 
said  Emeline  L.  CJonklin  was  a  woman  of  good  char- 
acter and  standing,  but  that  after  said  contract  wa;^ 
made  she  did  not  conduct  herself  as  a  virtuous  and 
respectable  woman,  in  his  house,  after  she  secured 
possession  of  his  property,  and  said  deed  had  been  exe- 
cuted and  delivered  to  J.  W.  Willett  to  be  held  in 
escrow.  Intervener  further  alleges  that,  after  said 
Emeline  had  obtained  possession  of  said  notes  and 
mortgages,  she  collected  such  notes  as  she  was  able 
to  collect,  and  the  balance  she  disposed  of  and  reduced 
to  money,  and  converted  the  whole  amount  thereof  to 
her  own  use,  and  absconded  and  left  the  state;  that  by 
reason  of  said  frauds  and  wrongs  he  became  dissatis- 
fied with  said  contract,  and  asked  to  have  the  same 
canceled,  and  offered  to  pay  said  Emeline  the  reason- 
able value  of  her  services.  Intervener  also  avers  "that 
said  plaintiff  took  said  note  and  mortgage,  as  described 
in  the  petition,  with  notice  of  all  the  wrongs  afore- 
said by  which  the  same  were  obtained  from  intervener." 
Intervener  prays  that  said  note  and  mortgage  may  be 
decreed  to  be  his  property,  that  plaintiff  be  restrained 
from  collecting  the  same,  and  that  he  have  a  judgment 
against  the  defendant  John  Garwood  for  the  amount 
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due  upon  said  note,  and  a  decree  foreclosing  said  mort- 
gage. Plaintiff,  in  answer  to  the  petition  of  inter- 
vention, says  "that  on  January  31, 1894,  and  for  a  long 
time  prior  to  that  date,  he  was  the  bona  fide  holder 
and  owner  of  eaid  note  and  mortgage,  bought  in  regu- 
lar course  of  business,  without  knowledge  of  any  of  the 
claimed  frauds  set  forth  in  said  intervening  petition.'* 
He  expressly  denies  that  he  took  said  note  and  mort- 
gage with  knowledge  of  the  wrongs  and  frauds  which 
it  is  claimed  Emeline  L.  Conklin  practiced  upon  inter- 
vener. The  case  was  tried  to  the  court,  and  decree 
declaring  Martin  Turney,  intervener,  to  be  the  owner 
of  the  note  and  mortgage  sued  upon;  that  the  same 
were  obtained  from  him  by  fraud,  as  alleged  in  his 
petition;  that  the  averments  of  his  petition  are  true, — 
and  rendering  judgment  and  decree  of  foreclosure 
thereon  against  the  defendants,  and  in  favor  of  Martin 
Turney.    Plaintiff  appeals. — Affirmed. 

Meeker  &  Meeker  for  appellant. 

Struble  &  Stiger  for  appellees. 

Given,  J.— I.  On  July  20,  1893,  "Martin  Turney, 
widower,  party  of  the  first  part,  and  Emeline  L.  Conk- 
lin, spinster,  party  of  the  second  part,"  entered  into  a 
lengthy  agreement  in  writing,  in  substance  as  follows: 
It  recites  that  Martin  Turney  is  sixty-eight  years  of 
age,  infirm  in  body,  and  liable  to  become  an  invalid 
requiring  the  care  of  a  housekeeper  and  nurse;  tha^he 
has  no  one  whose  duty  it  is  to  care  for  him,  and,  being 
desirous  that  he  be  properly  maintained  and  cared  for 
during  his  life,  agreed  with  the  party  of  the 
1  second  part  as  follows:    That  she  should  enter 

his  home,  then  being  built,  when  completed, 
"and  shall  therea  f ter  continue  to  work  for  and  serve 
said  first  party  as  his  housekeeper  and  nurse,  and  shall 
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well  and  sufficiently  support,  maintain,  and  clothe,  and 
in  all  respects  suitably  care  and  provide  for,  said  first 
party,  at  his  own  expense,  in  the  home  aforesaid, 
including  his  necessary  medical  attendance  and 
nursing  during  life,  and  at  his  decease  shall  give  him 
Christian  burial  in  cemetery  lot  in  Toledo  where  his 
deceased  wife  is  interred.  Then,  at  the  decease  of  first 
party,  second  party  shall  have  and  receive,  as  her  full 
compensation  and  consideration  for  such  services,  the 
entire  remainder  of  the  estate  of  first  party,  real,  per- 
sonal, and  mixed,  after  paying  all  just  charges  against 
the  same,  including  expenses  of  his  last  illness  and 
burial.  And  the  second  party  hereby  agrees  to  enter 
the  service  of  the  first  party,  at  his  home,  in  Tama, 
Iowa,  in  manner  and  form  aforesaid,  and  continue  to 
serve  as  his  housekeeper  and  nurse  so  long  as  he  shall 
live,  at  the  consideration  herein  named,  and  in  every 
respect  perforin  the  full  duties  required  by  this  agree- 
ment.'^ It  is  then  agreed  that  the  estate  of  Mr.  Turney 
consists  of  about  two  thousand  dollars  in  moneys  and 
credits,  the  legal  title  to  two  lots  in  Tama  City,  and 
life  estate  and  equitable  fee  title  to  two  other  lots  in 
Toledo,  as  to  which  last  two  lots  Turney  was  to  take 
legal  measures  to  establish  his  title  thereto;  that  first 
party  was  to  make  deeds  for  said  lots  to  second  party, 
"in  order  that  second  party  may  be  better  secured  for 
her  services,"  the  deeds  to  be  delivered  in  escrow  with 
James  Willett,  "to  be  surrendered  to  second  party  at 
the  decease  of  first  party,  or  sooner  if  the  title  of  the 
first  party  shall  have  been  fully  determined  and  fixed 
by  legal  proceedings  in  said  Toledo  property,  unless 
second  party  shall  have  left  the  employment  of  first 
party  as  hereinafter  stated."  It  also  provided  that,  if 
the  deeds  were  delivered  before  decease  of  first  party, 
second  party  was  to  give  back  a  mortgage  to  secure 
performance  of  the  contract  on  her  part.    It  is  further 
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provided  that,  while  in  the  service  of  first  party,  sec- 
ond party  was  to  receive  from  first  party  support,  food, 
clothing,  and  necessary  medical  attendance  for  her- 
self and  her  daughter,  Vivian,  who  was  to  be  one  of  the 
family.  It  is  also  provided  that  if  the  parties  become 
dissatisfied,  "and  the  party  of  the  second  part  with- 
draw from  the  services  of  the  party  of  the  first  part 
without  her  fault,  then  and  in  that  event  she  shall  be 
entitled  to  receive  from  the  first  party,  or  from  his 
estate,  a  reasonable  compensation  for  the  services  then 
rendered  under  this  agreement,  comparing  the  time  of 
such  services  and  the  character  thereof  with  the  whole 
time,  as  per  expectancy  of  life;"  also,  if  the  parties 
failed  to  agree  as  to  the  amount,  that  it  should  be 
determined  by  arbitrators;  that  if  second  party  shall 
die,  or  by  unavoidable  accident  become  disqualified 
from  continuing  in  the  services  of  first  party,  then  she 
or  her  legal  heirs  shall  'be  entitled  to  (receive  reasonable 
compensation  for  the  services  rendered.  This  agree- 
ment concludes  as  follows:  "The  parties  hereto,  with 
the  daughter,  Vivian,  constituting  the  family  herein 
arranged  for,  shall  each  exercise  reasonable  economy 
in  living  expenses,  and,  so  far  as  practicable,  shall  pay 
their  living  and  current  expenses,  including  taxes,  etc., 
out  of  the  use,  income,  and  interest  derived  from  the 
property  hereinbefore  enumerated;  and  the  prin- 
cipal of  said  property,  real  and  personal,  shall  not  be 
encroached  upon  to  pay  such  expenses,  except  in 
cases  of  actual  necessity.''  We  may  say  here  that  we 
discover  nothing  doubtful  in  the  language  of  this 

contract,  with  respect  to  arbitration.  It  pro- 
2  vides  for  compensation  to  Emeline  L.  Conklin  if 

she  quit  the  service  of  Mr.  Turney  "without  her 
fault,"  and  that,  in  case  of  disagreement  as  to  the 
amount,  it  shall  be  determined  by  arbitrators.  The 
contract  is  silent  as  to  what  shall  follow  if  she  quits 
the  service  because  of  her  fault.    We  think,  from  this 
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silence,  that  the  understanding  must  have  been  that  in 
that  case  she  was  to  have  no  compensation,  and  con- 
sequently there  would  be  no  necessity  for  arbitration, 
II.  By  this  contract,  Emeline  was  to  receive  sup- 
port for  herself  and  daughter  during  the  life  of  Mr. 
Turney,  and  at  his  death  she  was  to  receive,  as  full 
compensation,  whatever  remained  of  his  estate  unex- 
pended for  their  mutual  support,  after  the  payment  of 
the  debts.  There  is  no  provision  that  the  notes  should 
be  transferred  to  Emeline,  but,  as  a  security  to  her,  the 
deeds  were  to  be  executed  and  delivered  as  provided. 
Notwithstanding  these  provisions,  Mr.  Turney,  did  on 
the  day  the  contract  was  executed,  or  soon  thereafter 
assign  and  deliver  the  note  and  mortgage  in  suit,  and 
the  other  notes  to  Emeline.  On  July  thirtieth  follow- 
ing, he  executed  deeds  to  her  for  the  lots,  and  deposited 
them  in  escrow.  Appellant's  house  being  completed, 
Emeline  commenced  services  as  his  housekeeper  about 
the  middle  of  September,  1893.  In  October  or  Novem- 
ber, following,  appellant,  learning  that  she  was  dis- 
posing of  some  of  the  notes,  became  dissatisfied. 
Another  cause  of  dissatisfaction  was  his  discovering 
that  she  was  unduly,  if  not  criminally,  intimate  with 
a  young  man  whom  they  had  taken  to  board  and  lodge. 
Mr.  Turney  complained  to  her  of  her  conduct,  and  pro- 
posed to  her  that  they  settle,  at  which  she  became  dis- 
pleased, and  declared  that  "she  had  come  there  to 
stay,  and  was  going  to  stay."  The  result  of  these  dis- 
agreements was  that  on  February  21,  1894,  having 
assaulted  the  old  gentleman  with  a  case  knife,  she  quit 
his  service. 

III.  The  only  evidence  as  to  Mr.  Turney's  mental 
condition  at  the  time  the  negotiations  were  being  had 
and  the  contract  was  executed,  is  what  may  be  inferred 
from  the  nature  of  the  transaction,  and  his  manner  of 
testifying.  Neither  of  these  justifies  the  inference  that 
he  was  incapacitated  to  transact  business,  but  both 
Vol.  96  la -44 
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show  that  he  was  quite  feeble  in  mind,  overconfident, 
and  easily  persuaded  by  those  in  whom  he  had  con- 
fidence. It  does  appear  that  at  the  time  he  reposed 
an  especial  confidence  in  Emeline  L.  Conklin,  and  was 
exceedingly  desirous  to  have  her  as  his  housekeeper. 
It  does  not  appear  that  she  solicited  the  employment, 
but,  on  the  contrary,  that  it  was  Mr.  Turney  who  urged 
the  making  of  the  contract  at  different  times  during 
the  two  months  or  more  preceding  its  execution.  Evi- 
dently, it  was  not  because  of  any  obligation  assumed 
in  the  contract  that  he  assigned  the  notes  to  Miss 
Conklin,  but  it  was,  we  think,  because  he  was  so 
pleased  over  her  accepting  the  service,  and  of  a  desire 
that  she  might  feel  fully  secured.  We  regard  it  as 
doubtful,  under  the  evidence,  whether  Miss  Conklin 
procured  the  assignment  and  delivery  of  the  notes  to 
her  by  fraud  or  undue  influence,  but  it  is  manifest 
from  the  agreement,  and  from  what  was  said  at  the 
time,  that  she  received  them  understanding  that  she 
had  no  right  to  sell  or  otherwise  dispose  of  them.  Let 
it  be  conceded  thai  she  did  not  then  have  any  intention 
of  disposing  of  the  notes,  yet  it  appears  beyond 
question  that  when  dissatisraction  arose,  and  it  became 
apparent  that  she  was  not  likely  to  remain  long  in  Mr. 
Turney's  service,  she  determined  to  dispose  of  the 
notes,  and  placed  them  beyond  his  reach.  To  dispose 
of  them  as  she  did  was  a  clear  violation  of  the  contract, 
of  the  understanding  by  which  she  received  them,  and 
a  fraud  upon  Mr.  Turney,  for  which,  as  between. him 
and  her,  a  court  of  equity  would  grant  him  relief. 
After  but  a  brief  service,  and  after  it  had  become 
apparent  to  her  that,  because  of  her  own  immoral  con- 
duct, the  services  would  not  be  long  continued,  she 
sold  these  notes,  to  which  she  had  no  just  right,  realiz- 
ing therefrom  a  sum  greatly  in  excess  of  the  value  of 
the  services  rendered.    We  say  again  that  this  was  a 
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fraud  upon  Mr.  Turney,  for  which  as  to  her,  he  is 
entitled  to  relief. 

IV,  We  next  inquire  whether  plaintiff  received 
the  note  in  suit  with  knowledge  of  the  fraudulent 
purpose  of  Emeline  L.  Conklin.  Plaintiff  testifies,  "I 
did  not  know  there  was  any  difficulty  between  Mr. 
Turney  and  Miss  Conklin,  or  that  there  was  any  claim 
or  pretense  that  she  had  no  right  to  this  note." 
3  We  think  the  facts  and  circumstances  do  not 

sustain  the  plaintiflf  in  this  statement.  He  had 
resided  for  many  years  on  the  farm  near  Liscomb,  in 
Marshall  county,  some  thirty  miles  from  Tama  City, 
and  had  become  acquainted  with  Emeline  and  with 
her  uncle  R.  W.  Smith,  while  they  were  residents  in 
his  neighborhood.  After  Smith  moved  near  to  Tama 
City  the  plaintiflf  and  his  wife  occasionally  exchianged 
visits  with  the  Smith  family.  On  Christmas  day,  1893, 
he  and  his  wife  visited  Smith,  and,  with  them  and 
others,  took  dinner  with  Mr.  Turney,  Miss  Conklin 
presiding  as  housekeeper.  On  January  seventeenth, 
following,  he  was  again  at  Smithes,  and  on  that  day 
Emeline,  without  any  previous  arrangement,  it  is 
claimed,  came  to  Mr.  Smith's,  having  with  her  the  note 
and  mortgage  in  suit,  and  then  and  there  assigned  the 
note  in  blank,  and  delivered  it  and  the  mortgage  to 
the  plaintiff.  Plaintiflf  states  the  transaction  as  fol- 
lows: "The  next  time  I  saw  her  was  at  Mr.  Smith's, 
on  the  17th  day  of  January,  1894, 1  was  down  there  on 
a  visit.  I  purchased  the  note  of  Emeline  Conklin  on 
that  day,  about  10  o'clock,  I  think.  It  was  a  note  for 
$800  against  Mr.  Garwood.  I  bought  it  because  she 
owed  me  some,  and  she  wanted  to  sell  it  to  me.  We 
got  to  talking  about  it,  and  I  bought  it.  She  said  she 
wanted  some  money  to  go  to  New  York  state  with.  1 
told  her  I  would  give  her  $790  for  the  note.  She  owed 
me  $40.  Paid  her  $50  in  money.  She  indorsed  the 
note  at  the  time.    She  and  Mr.  Smith  both  said  it  was 
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the  first  mortgage  on  the  place.  They  showed  what 
place  it  was.  The  place  was  designated  as  the  *01d 
Tumey  Place,'  but  I  did  not  go  over  there.  She  said 
it  was  a  first  mortgage.  They  said  the  buildings  on  it 
were  good  ones.  I  gave  my  note,  drawing  six  per  cent* 
interest,  due  in  six  months,  or  July  17,  1894.  She 
wrote  the  note  out  herself  and  then  read  it  over  to  me. 
It  read  Tay  Emeline  L.  Conklin  or  order.'''  He 
knew  that' previous  to  that  time  Mr.  Turney  had  sold 
his  place,  near  to  where  Mr.  Smith  lived,  to  the  defend- 
ant Garwood,  and  that  this  note  and  mortgage  were 
to  Mr.  Turney  for  purchase  money.  He  also  knew  that 
Emeline  L.  Conklin  was  not  a  woman  of  means;  that 
she  was  working  for  wages  to  support  herself  and 
child,  and  was  not  able  to  acquire  a  note  such  as  this 
by  her  ordinary  earnings.  He  had  learned  during  the 
Cairistmas  visit  the  arrangement  that  Emeline  was  to 
serve  as  housekeeper  for  Mr.  Turney  during  his  life, 
and  that  she  was  to  have  therefor  support  for  herself 
and  child  during  his  life,  and  whatever  property  he 
might  die  seized  of.  With  knowledge  of  these  facts, 
it  must  have  occurred  as  strange  to  pfaintifif  that  Eme- 
line should  have  such  a  note;  that  she  should  have 
brought  it  with  her,  to  sell  to  him,  without  any  previ- 
ous arrangement;  and  that,  being  employed  as  she 
was,  she  should  want  money  to  go  to  New  York  state 
with.  It  must  have  occurred  to  him  as  somewhat 
strange  that  Emeline  ever  thought  of  offering  to  sell 
the  note  to  him,  as  his  business  was  not  the  purchas- 
ing of  notes,  but  that  of  farming.  He  states,  however, 
that  he  had  occasionally  bought  notes.  The  trans- 
action itself  must  have  suggested  to  him  that  Emeline 
had  some  sinister  purpose  in  it  She  sold  to  him  a 
promissory  note  for  eight  hundred  dollars,  due  in 
April,  1894,  with  six  per  cent,  interest,  with  about  nine 
months'  accrued  interest,  amply  secured  by  first  mort- 
gage,  and   took  in   return   credit   for   forty   dollars 
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indebtedness,  fifty  dollars  in  cash,  and  his  unsecured 
note  for  seven  hundred  dollars,  due  July  17, 1894,  with 
6  pep  jcent  interest.  He  was  not  pressing  payment  of 
the  forty  dollars,  and  it  must  have  occurred  to  him 
that  there  was  some  urgent  reason  why  she  should  be 
willing  to  sell  the  note  upon  such  terms.  True,  plaint- 
iff owned  his  home  in  Liscomb,  worth,  he  says,  one 
thousand  five  hundred  dollars,  and  one  hundred  and 
seventy-six  acres  of  land  near  Liscomb,  worth  fifty 
dollars  per  acre,  upon  which  there  was  an  incum- 
brance of  one  thousand  dollars.  However  good  plaint- 
iff's credit  may  have  been,  it  was  surely  not  equal  to 
the  first  mortgage  security  upon  ample  property;  and 
it  is  unusual,  at  least,  that  he  should  be  putting  his 
money  into  the  purchase  of  notes  while  one  thousand 
dollars  incumbrance  lay  upon  his  farm.  The  fact  that 
Bmeline  wanted  money  to  go  to  New  York  state  indi- 
cates quite  strongly,  we  think,  th«at  plaintiff  knew  of 
her  purpose  toquit  the  service  of  intervener ;  and,  know- 
ing the  brief  time  she  had  been  in  his  service,  he  must 
have  known  that  she  had  not  earned  the  note  in  suit. 
We  will  not  discuss  the  facts  further,  but  say  that, 
from  the  record  before  us,  we  are  satisfied  that  Eme- 
line  L.  Conklin,  in  making  the  sale  of  the  note  in  suit, 
did  60  with  intent  to  defraud  the  intervener,  Martin 
Tumey,  and  that  the  plaintiff  purchased  said  note 
with  knowledge  of  her  fraudulent  purpose.  It  follows 
from  this  conclusion  t!;\at  the  judgment- of ♦tha.district 
<jourt  must  h^.  a  firmed. 
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,  Means  Beothees  v.  John  Teagee,  Appellant. 

96    694  '       x-x- 

|112    427| 

"96  m\        New  Trial*    The  granting  of  a  new  trial  on  the  grounds  of  newly  dia- 
123  4311  5    covered  evidence  operates  as  a  vacation  of  a  judgment  rendered 

in  the  cause. 

Practice*    Where  the  tiling  of  a  motion  for  new  trial  after  three  days, 

1  and  during  the  term  is  allowable,  the  motion  may  be  later 
amended  by  the  filing  of  an  affidavit,  showing  additional  newly 
discovered  evidence. 

Notice.    Where  a  motion  for  a  new  trial  is  resisted,  failure  to  give 

3  notice  of  the  motion  is  of  no  consequence. 

Practice  in  Supreme  Court.  Where  objections  to  the  form  of  a  motion 

2  do  not  appear  to  have  been  ruled  on  below,  the  propriety  of  the 
motion  will  not  be  reviewed. 

Evidence  of  admissions  made  in  talks,  and  to  persons  different  from 

4  those  testified  to  by  witnesses  on  the  trial,  are  not  cumulative 
evidence. 

Appeal  from  Boone  District  Court. — ^Hon,  D.  R.  Hind- 
man,  Judge. 

Feiday,  January  24,  1896. 

This  action  was  brought  to  recover  three  hundred 
dollars  as  compensation  to  the  plaintiffs  for  selling  a 
farm  for  the  defendant.  There  was  a  trial  by  jury, 
and  a  verdict  for  the  defendant.  Plaintiffs  filed  a 
motion  for  a  new  trial,  which  motion  was  sustained^ 
and  defendant  appeals. — Affirmed. 

Jordan  &  Brockett  for  appellant. 

J.  B.  Whitaker  and  S.  E,  Dyer  for  appellees. 

Rothrock,  C.  J. — I.  The  plaintiffs  had  no  written 
authority  to  sell  the  defendant's  farm.  They  claim 
that,  being  engaged  in  the  real-estate  business,  the 
defendant  verbally  requested  them  to  make  a  sale  of 
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his  farm,  and  in  pursuance  of  that  request  they  found 
a  purchaser,  who  bought  the  farm,  and  they  claim 
that  they  are  entitled  to  a  reasonable  commission  or 
compensation  for  their  services.  The  defendant,  by  his 
answer,  admitted  that  the  plaintiffs  were  in  the  real 
estate  business,  and  denied  every  other  allegation  in 
the  petition.  W.  B.  Means,  of  the  firm  of  Means  Bros., 
plaintiffs,  testified  as  a  witness  that  the  defendant  put 
the  sale  of  his  farm  in  the  hands  of  plaintiffs.  The 
farm  was  sold  to  one  Hannah.  He  testified  that  the 
defendant  stated  to  him  that  he  had  left  the  farm  with 
Means  to  sell.  The  defendant  testified  that  he  at  no 
time  authorized  the  plaintiffs  to  sell  the  farm.  And  a 
son  of  the  defendant  testified  that  he  had  a  conver- 
sation with  W.  B.  Means  before  the  sale,  in  which 
Means  stated  that  he  did  not  have  the  selling  of  the 
farm.  It  will  be  seen  from  the  above  statement  that 
there  was  a  strong  conflict  on  the  question  of  fact  at 
issue. 

II.  Within  three  days  after  verdict,  and  on  the 
fourteenth  day  of  January,  1893,  the  plaintiffs  filed  a 
motion  for  a  new  trial,  which  set  forth  the  grounds 
therefor  as  follows:  "(1)  That  the  verdict  of  the  jury 
is  contrary  to  and  in  confiict  with  the  evidence;  (2) 
that  the  verdict  of  the  jury  is  contrary  to  and  in  con- 
flict with  the  instructions  of  the  court;  (3)  that  the 
verdict  is  not  sustained  by  sufficient  evidence;  (4)  that 
the  verdict  is  contrary  to  law."  This  motion  was 
overruled.  At  the  same  term,  and  on  the  twenty- 
eighth  day  of  January,  1893,  the  appellees  filed  a 
motion  for  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence,  and  on  the  twenty-first  day  of 
August,  1893,  they  amended  that  motion.  The  motion, 
as  amended,  came  on  ior  hearing  at  the  October 
1  term,  1893.     If  the  filing  of  the  motion  after 

three  days  and  during  the  term  was  allowable, 
then  the  party  filing  the  motion  had  the  right  to  amend 
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it  later  on,  provided  tlie  amendment  was  upon  the 
same  ground  as  tlie  original  motion  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence.  The  amend- 
ment in  this  case  was  nothing  more  than  an  addi- 
tional affidavit  of  newly-discovered  evidence.  See 
Sowden  v.  Craig ^  20  Iowa,  477;  Button  v.  Seevers,  89 
Iowa,  302  (56  N.  W.  Eep.  398).  Counsel  for  appellant 
insist  that  the  motion  for  new  trial  on  the  ground  of 
newly-discovered  evidence  should  not  have  been  enter- 
tained by  the  court,  because  it  was  not  in  the  form  of 
a  petition,  and  reliance  is  had  upon  section  2838  of  the 
C!ode,  which  fixes  the  time  within  which  motions  for 
new  trial  must  'be  filed.    We  do  not  think  the  record 

before  us  authorizes  this  court  to  determine 
2  that  question.     It  does  not  appear  from  the 

record  that  the  district  court  made  any  ruling 
on  that  question.  It  is  true  that  the  following 
language  is  found  in  appellant's  abstract:  "That  at 
the  October  term,  1893,  of  said  court,  Hon.  D.  R.  Hind- 
man,  judge,  the  attorneys  for  the  appellees  called  up 
their  motions  herein  referred  to  for  a  new  trial  for 
submission  to  the  court;  that  the  court,  after  inspect- 
ing the  record,  ruled  that  the  appellant  must  appear 
to  said  motion;  and  that  the  serving  of  the  notice  was 
not  required  by  law, — ^to  which  ruling  the  appellant 
at  the  time  excepted."  The  transcript  of  the  record 
does  not  contain  the  above-quoted  language.  Later 
in  the  term  the  defendant  filed  written  objections  to 
and  resistance  of  the  motion  for  a  new  trial.  This 
writing  is  found  in  the  record,  but  it  is  not  in  the  form 
of  a  motion  to  strike  the  application  for  a  new  trial 
from  the  files,  because  the  application  should  have 
been  in  the  form  of  a  petition.  Indeed,  the  word 
"petition"  is  not  to  be  found  in  the  writing.  The 
principal  ground  of  objection  was  that  the  defendant 
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was  entitled  to  the  service  of  a  notice  before  making 
an  appearance.    No  ruling  was  had  on  these 

3  objections.    The  defendant  filed  an  affidavit  in 
resistance  to  the  motion  for  a  new  trial,  in 

which  he  denied  the  truthfulness  of  the  affidavits  of 
newly  discovered  evidence;  and,  as  the  defendant  was 
present  in  court,  resisting  the  motion,  it  was  wholly 
unnecessary  that  any  ruling  should  be  made  as  to 
whether  notice  should  have  been  served  upon  him. 

III.  It  is  said  that  the  court  erred  in  sustaining 
the  motion  for  a  new  trial,  because  it  is  founded  on 
what  is  known  as '  "cumulative  evidence.^'  The 
affidavits  in  support  of  the  motion  for  a  new  trial 
relate  to  admissions  made  by  the  defendant  that  he 
had  authorized  the  plaintiffs  to  sell  his  farm,  and  they 
appear  to  have  been  made  in  other  conversations,  and 
with  other  witnesses,  and  at  other  times,  than  those 
testified  to  by  the  witnesses  on  the  trial.  Cumulative 
evidence  has  been  defined  to  be  evidence  of  the  same 
kind  to  the  same  point.  Again,  it  has  been  said  to  be 
that  evidence  which  goes  to  prove  the  same  point 
which  has  been  established  by  other  evidence.  Diffi- 
cult as  it  is  in  many  cases  to  determine  when  evidence 
is  cumulative,  yet  we  think  that  this  newly-discovered 
evidence  lacks  one  essential  element  of  being  cumu- 
lative.   Each   one   of  the   affidavits  describes 

4  a  different  transaction  from  that  testified  to  by 
the  witnesses  on  the  trial.    If  all  of  them  were 

present  when  the  admission  was  made,  and  part  of 
them  were  called  and  examined  as  witnesses,  there 
would  be  much  more  ground  for  holding  that  what 
a  witness  would  testify  to  on  a  new  trial  would  be 
cumulative.  But  as  all  the  admissions  were  separate 
and  independent  of  any  other,  we  think  it  cannot  be 
said  that  the  newly-discovered  evidence  is  cumulative. 
As  supporting  these  views,  see   Boggess  v.  Read,  83 
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Iowa,  548  (50  N.  W.  Eep.  43);  Murray  v.  Weber,  92 
Iowa,  757  (60  N.  W.  Rep.  492). 

IV.  It  is  claimed  in  behalf  of  appellant  that  no 
motion  for  a  new  trial  could  be  entertained  because  a 
judgment  had  been  entered  of  record  before  the  motion 

for  a  new  trial  was  filed.  It  was  held  in  Low  r. 
5  Fox,  56  Iowa,  221  {19  »N.  W.  Rep.  131),  that  the 

granting  of  a  new  trial  after  a  formal  entry  of 
judgment  upon  the  verdict  operates  as  a  vacation  of 
the  judgment, 

V.  It  is  said  that  there  was  no  such  diligence  to 
discover  the  evidence  as  would  authorize  a  new  triaL 
The  showing,  as  we  view  it,  was  full  and  satisfactory. 

The  order  setting  aside  the  verdict  and  granting 
a  new  trial  ib  affirmed. 


J.  J.  Caldwell,  Appellant,  v.  Catherine  Pinch. 

Mental  Incapacity:  evidbnob.  Conflicting  evidence  reviewed  and 
held  to  warrant  a  finding  that  a  husband  was  of  sound  mind  when 
he  made  a  deed  of  trust  to  his  mother-in-law  for  the  benefit  of  his 
wife. 

Appeal  from   Johnson   District    Court. — ^Hon.  M.  J. 
Wade,  Judge. 

Friday,  January  24,  1896. 

Action  in  equity  to  set  aside  certain  deeds. 
Decree  for  defendant.     Plaintiff  appeals. — Affirmed. 

Remley  &  Ney  for  appellant. 

Rickel  &  Crocker  for  appellee. 

Kinne,  J. — I.  The  undisputed  facts  in  this  case 
are:  That  on  January  20,  1888,  plaintiff  was  the 
owner  of  the  land  now  in  controversy,  and  that  the 
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same  constituted  the  homestead  of  the  plaintiff  and  his 
wife;  that  at  and  prior  to  said  date  plaintiff  was  sick; 
that,  during  his  said  sickness,  he  and  his  wife  executed  a 
deed  of  the  land  to  one  James  Douglass,  who,  at  the 
same  time,  executed  his  bond  to  plaintiff,  agreeing 
within  one  year  to  convey  said  land  to  plaintiff's  wife; 
that  on  August  22, 1888,  said  Douglass  did  convey  the 
land  to  plaintiff's  wife,  who  was  also  a  sister  of  Doug- 
lass; that  plaintiff's  said  wife  died  in  1892;  that  the 
defendant  is  the  mother  of  plaintiff's  deceased  wife. 
Plaintiff  recovered,  and  brings  this  action  to  set  aside 
the  deed  of  himself  and  wife  to  Douglass,  and  the 
deed  of  Douglass  to  his  wife,  claiming  that  when  he 
and  his  wife  executed  the  deed  to  Douglass  he  was  so 
ill  as  to  be  incapable  of  making  the  deed,  and  that  he 
never  consented  to  the  same,  and  asks  to  have  the 
title  to  the  land  quieted  in  him.  Defendant  insists 
that  the  deed  was  made  in  order  to  repay  money  which 
had,  before  that  time,  been  advanced  by  the  wife  to 
her  husband;  that  it  was  made,  at  his  instance,  to 
Douglass,  who,  by  the  terms  of  the  bond,  was,  within 
a  year,  to  convey  the  land  to  the  wife,  which  he  did; 
that  plaintiff,  when  he  made  the  deed,  was  in  full 
possession  of  all  his  faculties;  that  he  made  no  objec- 
tion to  Douglass  deeding  the  land  to  the  wife,  but 
ratified  and  confirmed  said  act;  that  after  the  death 
of  his  said  wife,  and  with  a  full  knowledge  of  all  of 
the  facts,  plaintiff  delivered  the  original  deeds  and  the 
bond  to  Douglass. 

II.  The  controlling  question  in  this  case  is  as  to 
whether  or  not,  at  the  time  plaintiff  and  his  wife 
executed  the  deed,  he  was  possessed  of  sufficient 
mental  capacity  to  make  a  conveyance  which  would 
be  binding  upon  him.  Other  questions  are  argued, 
but,  under  the  view  we  have  taken,  we  need  not  give 
them  special  consideration.  The  evidence  touching 
the  plaintiff's  physical  and  mental  condition  at  the 
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time  he  executed  the  deed  is  conflicting.  We  shall  not 
discuss  it  at  length.  On  the  one  hand,  plaintifif  him- 
self testifies  that  he  had  no  knowledge  of  making  the 
deed,  and  first  knew  of  it  when  informed  of  what  he 
had  done  when  recovering  from  his  illness.  A  physi- 
cian testified  that  plaintifif  was  suffering  from  a 
bilious  attack,  involving  the  stomach  and  liver,  with 
congestion  accompanying  it;  also  complicated  with 
melancholia;  was  cranky,  and  imagining  something 
which  did  not  occur.  He  says,  on  the  day  on  which 
the  deed  was  executed,  plaintiff's  physical  condition 
was  much  improved,  but  he  had  not  changed  mentally; 
that  he  was  talking  about  religion,  and  dying,  or 
worried  about  his  stock  getting  no  attention.  He 
awears  he  does  not  think  plaintifif  was  of  sufficient 
soundness  of  mind  to  transact  business  on  January  20, 
1888.  Another  witness,  who  was  waiting  on  plaintiff 
T)efore  and  after  the  deed  was  made,  but  who  was  not 
present  at  the  time  it  was  executed,  testified,  in  effect, 
that  he  was  weak,  could  not  talk  much,  and  that  he 
was  not  in  his  right  mind.  On  the  other  hand,  Doug- 
lass testified  to  having  known  plaintiff  for  twenty- 
nine  years;  that  he  conversed  with  him  often  during  his 
illness,  and  discovered  nothing  wrong  with  him, 
mentally;  that  he  was  sent  for  the  day  the  deed  was 
executed;  that  plaintifif  told  him  he  wanted  to  make 
the  deed,  and  descri'bed  the  property,  and  said  he  had 
sent  for  a  justice;  that  plaintifif  raised  up  in  bed  and 
signed  the  deed  without  assistance;  that  he  told  the 
justice  it  was  his  voluntary  act;  that  he  gave,  as  his 
reason  for  wanting  to  make  the  deed,  that  it  was  no 
more  than  right,  as  his  wife's  money  had  gone  into  the 
property.  Another  witness  testified  that,  near  this 
time,  she  visited  plaintiff.  He  asked  her  about  a  meet- 
ing at  the  church,  called  her  by  name,  and  appeared  to 
be  in  his  right  mind.  John  Douglass,  about  eight  days 
before  the  deed  was  made,  saw  plaintifif,  and  frequently 
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conversed  with  him,  and  he  answered  his  questions, 
and  gave  him  directions  about  caring  for  his  stock. 
Still  another  witness  saw  and  talked  with  him  on  the 
day  upon  which  the  deed  was  executed,  and  detailed 
facts  from  which  she  testified  to  his  mental  sound- 
ness. One  Griswold,  a  witness  who  had  known  plaint- 
iff for  ten  or  more  years,  worked  for  him  eighteen  or 
twenty  days  during  his  illness.  He  says  he  went  into 
his  room,  perhaps,  every  other  day  to  get  instructions 
as  to  the  way  he  wanted  the  stock  attended  to;  that 
he  told  him  how  to  feed  the  cattle;  that  the  next  day 
after  the  deed  was  made  he  saw  plaintiff,  and  he  gave 
him  directions  about  doing  some  work.  Dr.  Ristine 
testified  to  his  capacity  for  transacting  business  the 
day  after  the  deed  was  made,  and  he  discovered  no 
impairment  of  his  mind.  There  was  other  evidence 
as  to  plaintiff's  sound  mental  condition.  It  must  be 
understood  that  we  have  not  attempted  to  set  out 
but  a  few  of  the  facts  testified  to  on  either  side.  We 
think,  however,  that  the  preponderance  of  the  testi- 
mony clearly  shows  that  plaintiff  was  in  -such  mental 
condition  at  the  time  he  executed  the  deed  as  to  fully 
comprehend  the  effect  of  his  acts,  and  that  it  was  his 
voluntary  act,  without  fraud  on  the  part  of  any  one. 
His  subsequent  conduct,  in  waiting  about  four  years 
before  attacking  the  conveyance,  and  other  acts  and  , 
conversations  of  his,  strongly  tend  to  show  that  the 
claimed  want  of  mental  capacity  at  the  time  he  exe- 
cuted the  deed  was  an  afterthought.  We  are  fully 
satisfied  with  the  result  reached  by  the  district  court. 
— Affirmed. 
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Klanoh  B.  Fish,  Administratrix,  v^.  The  Illinois  Ckh- 
TBAL  Railway  Company,  Appellant. 

Contribntory  ^etcUgf^nee.  Except  where  contributory  negligence  is 
affirmatively  shown  or  where  there  is  an  entire  absence  of  facts 

1  upon  which  to  base  an  inference  of  due  care  despite  the  aid  of 
reasonable  and  natural  presumptions,  it  will  not  be  held,  on 
appeal,  that  one  who  was  injured  while  acting  in  the  line  of  his 
duty,  no  one  seeing  the  accident,  was  guilty  of  contributory 
negligence. 

AHsumiiig  Risk  does  not  preclude  recovery  for  the  death  of  a  brakeman 

2  caused  by  stumbling  on  a  loose  stone  in  the  yards,  though  he 
knew  that  gravel  trains  from  which  stones  fell  were  in  the  yards 
where  he  went  to  work  at  midnight  and  also  knew  that  the  company 
was  accustomed  to  clear  such  stones  from  time  to  time. 

Evidence.    Statements  as  to  the  cause  of  an  accident  made  within  two 
4    minutes  after  it  happens,  are  admissible  as  res  geatar. 

Same.  It  may  be  shown  that  decedent  left  little  property.  It  bears 
on  what  inducements  he  had  to  be  industrious.  BHemis  v.  Rail- 
way Company^  58  Iowa,  150,  disliuguished. 

Rale:  waiter.  A  rule  may  be  waived  because  of  the  fact  that  offi- 
cers know  it  is  being  disregarded  by  employes,  though  the  latter 

3  have  knowledge  of  the  rule  and  of  the  dangers  the  rule  is  intended 
to  avert. 

,  Appeal  from   Cherokee  District    Court. — ^Hon.  G.   W, 
Wakefield,  Judge. 

Friday,  January  24,  1896. 

Action    for    personal    injuries.      Judgment    for 
plaintiflf,  and  defendant  appeals. — Affirmed. 

John  F.  Duncomhe  and  E.  C.  Herrick  for  appel- 
lant 

J.  D,  F.  Smith  for  appellee. 
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Granger,    J. — I.     The    plaintiff    is    the    admin- 
istratrix of  the  estate  of  Howard  Fish,  deceased,  who 
was  a  brakeman  on  defendant's  line  of  road,  and  was, 
in  the  month  of  December,  1890,  in  defendant's  yard 
at  Cherokee,  Iowa,  while  uncoupling  cars,  run  over 
and  killed.    This  action  is  for  damage  to  the  estate, 
based  on  averments  of  negligence.     The  particular 
negligence  averred  and  relied  upon  is  that  of  permit- 
ting cobble-stones  to  accumulate  and  remain  on  ,the 
track  in  the  yard.    The  accident  occurred  in  the  night, 
when  it  was  very  dark,  and  while  the  deceased  was 
engaged  as  one  of  a  switching  crew.    Some  cars  were 
moving  along  on  a  track  at  the  rate  of  from  three  to 
four  miles  an  hour  when  he  stepped  in  to  uncouple 
and  detach  the  rear  car,  and,  in  doing  so,  he  fell,  and 
was  so  injured  that  he  died.    The  theory  of  plaintiff  is 
that  he  stumbled  because  of  cobble-stones  on  which 
he  stepped,  and  fell.    In  argument,  it  is  conceded  that 
the  yard  at  Cherokee  is  unusually  well-surfaced,  and 
in  good  condition  for  brakemen  to  do  such  work;  but 
it  appears  that  the  company  has  a  gravel  bed  near 
Cherokee,  and  that  in  the  fall  of  1890,  it  was  taking 
gravel  from  the  bed  for  distribution  along  its  line. 
In  doing  this,  flat  cars  were  used,  and  cars  or  train 
loads  of  gravel  would  be  run  into  the  yards  at  Chero- 
kee, and  the  gravel,  in  which  were  stones  and  pieces 
of  bowlders,  would  fall  from  the  sides  and  ends  of 
the  cars  along  the  tracks.    At  times  the  gravel  would 
be  cleaned  off  by  the  yard  men.    Appellant  particular- 
izes the  evidence  somewhat,  as  to  there  being  a  stone 
at  the  place  where  the  injury  occurred,  and  insists 
that  but  one  stone,  the  size  of  a  hen's  egg,  was  within 
two  feet  of  where  the  deceased  went  in  to  uncouple 
the  cars.    We  do  not  think  that  the  evidence  in  this 
particular  is  so  conclusive  as  that  we  should  interfere 
with  the  finding  of  the  jury  that  the  fall  was  caused 
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by  a  stone  or  stones  along  the  track,  for  such  a  finding 
there  must  have  been,  under  the  instructions,  before 
there  could  be  a  verdict  for  the  plaintiff.  No  partial 
review  of  the  evidence  would  be  of  use,  and  we  will 
not  attempt  it  in  full. 

II.  It  m  also  contended  that  there  is  no  proof  of 
a  want  of  contributory  negligence  on  the  part  of  the 
plaintiff.  It  is  in  evidence  that  he  was  engaged  with 
the  switching  crew;  that  he  was  in  the  line  of  his  duty, 
— ^that  is,  where  he  should  have  been, — and  doing  the 
acts  required  of  him.  No  one  saw  the  accident,  and 
there  is  no  direct  evidence  showing  how  he  was  doing 
the  particular  act  resulting  in  the  loss  of  his  life;  nor 
do  we  understand  that  -such  direct  proof  is  required. 
It  is  true  that  a  want  of  contributory  negligence  must 
appear,  but  it  may  be  inferred  from  the  circumstances 
of  the  case.  See  Nelson  v.  Bailway  Co,,  38  lawa,  564; 
Murphy  V,  Bailway  Co.,  45  Iowa,  661.  In  this  case 
there  are  no  facts  to  in  any  way  militate  against  the 
inference  of  due  care  to  be  drawn  from  the  manner 
in  which  the  duty  seemed  to  be  performed.  See,  also, 
Greenleaf  v.  Bathcay  Co.,  29  Iowa,  14,  as  clearly  in 
point.  In  nearly,  if  not  all,  the  cases  in  which  this 
court  has  interfered  with  the  finding  of  a  jury  on  the 
question  of  contributory  negligence,  the  condition  of 
the  record  has  been  such  that  the  fact  of  such  negli- 
gence was  the  legitimate  ol*  fair  inference  from 
1  established  facts.    We  have  not  in  mind  a  case 

in  which  such  a  finding  has  been  disturbed 
where  the  record  did  not  amount  to  an  affirmative 
showing  ef  negligence,  or  show  such  an  entire  absence 
of  facts  as  to  leave  no  basis  for  an  Inference  of  due 
care  with  the  aid  of  reasonable  or  natural  presump- 
tions. See,  as  indicating  the  general  tenor  of  such 
holdings,  Merryman  v.  Bailway  Co.,  85  Iowa,  635  (52 
N.  W.  Rep.  545);  Sala  v.  Bailway  Co.,  85  Iowa,  678 
(52  N.  W.  Rep.  664);  Plait  v.  Bailway  Co.,  84  Iowa,  694 
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(51  N.  W.  Rep.  254);  Tierney  v.  Railway  Co.,  84  Iowa, 
641  (51  N.  W.  Rep.  175);  Nixon  v.  Railway  Co.,  84  Iowa, 
331  (51  N.  W.  Rep.  157);  Bryson  v.  Railway  Co.,  89 
Iowa,  677  (57  N.  W.  Rep.  480);  Moore  v.  Railway  Co., 
89  Iowa,  223  (56  N.  W.  Rep.  430). 

III.  It  is  said  that  the  deceased,  because  of  his 
knowledge  of  all  the  conditions  under  which  the 
service  was  rendered,  and  his  continuing  in  the  service 
with  such  knowledge,  waived  any  negligence  thus 
known,  and  a  right  of  recovery  therefor.  It  is  true 
that  the  deceased  was  very  familiar  with  the  yard,  and 
that  he  knew  of  gravel  cars  and  trains  being  in  the 
yard,  and  of  stones  falling  therefrom'  along  the 
track,  and,  likely,  knew  of  the  danger  because  of  them. 
The  case  is  not  within  the  rule  of  any  cited  case  where 

a  waiver  is  held  because  of  such  knowledge. 
2  This  man  came  to  his  work  in  the  yard  at  mid- 

night each  night,  and  worked  until  noon  the 
following  day.  The  company  was  in  the  habit  of 
cleaning  off  these  stones  that  would  fall  from  the  cars 
from  time  to  time,  and,  the  general  condition  of  the 
yard  being  good,  and  the  presence  of  these  stones  an 
exception,  he  would  not  be  presumed  to  know,  as  he 
came  into  the  yard,  in  the  dark,  at  night,  that  stones 
had  fallen  in  any  particular  place.  In  fact,  he  would 
not  know  but  that  all  had  been  removed.  The  case 
is  not  like  Kuhns  v.  Railway  Co.,  70  Iowa,  561  (31*  N. 
W.  Rep.  868).  The  conditions  of  the  employment  in 
that  case  were  known,  and  the  party  injured  was 
held  to  have  assumed  the  risk  incident  to  such  a 
service.  The  distinction  between  the  cases  is  marked 
and  manifest. 

IV.  The  closing  sentence  of  rule  40,  issued  by 
the  company  for  the  information  and  guidance  of  its 
employes,  is  as  follows.  "It  is  dangerous  to  uncouple, 
or  attempt  to  place  links  or  pins  in  drawbars,  while 
the  cars  are  in  motion,  and  it  is  strictly  forbidden.*' 

Vol.  96  la— 45 
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These  rules  were  signed  by  the  general  manager  of  the 
road.  The  following,  signed  by  plaintiff's  intestate, 
is  in  the  record:  "Cherokee,  Iowa,  10-28-89.  I,  the 
undersigned,  being  employed  as  brakeman  by  the 
Dubuque  &  Sioux  City  Railroad  Company,  hereby 
acknowledge  that  I  have  been  made  acquainted  with 
the  contents  of  the  foregoing  statement,  signed 
by  Edward  T.  Jeffrey,  general  manager  of  said 
company,  and  understand  the  same,  and  have 
received  a  copy  thereof,  and  the  risks  and  dan- 
gers incident  to  my  employment  have  been  fully 
explained  to  me.  [Signed]  H.  W.  Fish.  Age  21 
years.''    It  is  without  dispute  that  the  injury  resulted 

from  an  attempt  at  uncoupling  cscvs  when  in 
3  motion.     Appellant  refers  to  our  holding,  in 

Lowe  V.  Railway  Co.,  89  Iowa,  430  (56  N.  W.  Rep. 
519),  that  such  a  rule  may  be  waived  by  the  rule  being 
disregarded  for  such  a  time  and  in  such  a  manner  that 
the  officers  were  chargeable  with  notice;  but  it  is 
thought  thiat  the  stipulation,  signed  by  Mr.  Fish, 
whereby  it  is  shown  that  he  had  positive  knowledge  of 
not  only  the  rule,  but  the  dangers  incident  to  the 
employment,  should  induce  a  different  rule.  We  can- 
not see  why.  There  was  a  similar  rule,  in  that  case, 
delivered  to  the  brakeman,  stating  the  danger  from 
getting  between  cars  in  motion  to  uncouple  them,  and 
prohibiting  the  doing  of  it.  The  rule  in  thiat  case  is 
announced  on  the  theory  that  the  brakeman  knew  the 
facts;  and  the  cases,  in  respect  to  this  point,  are  in  all 
essential  particulars  alike.  The  jury  specially  found 
that  the  rule  was  waived  in  the  yards  at  Cherokee, 
and  the  finding  has  support. 

V.  A  Mr.  Ferguson  was  yard  .master  at  Cherokee 
at  the  time  of  the  accident.  He  reached  where  Fish 
lay  about  two  minutes  after  the  accident,  and  found 
him  lying  on  his  side,  four  or  five  feet  from  the  rail.  He 
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asked  Fish  how  it  happened,  and  Fish  answered  that 
he  "stumbled  on  a  stone;  he  wafi  getting  the 
4  pin."    The  question  and  answer  were  against 

objections,  and  the  question  is  whether  or  not 
it  was  a  part  of  the  res  gestae.  We  think  it  was.  The 
injury  and  the  statement  were,  practically,  concurrent 
in  point  of  time.  They  were  so  identical  as  to  time 
as  to  preclude  the  element  of  premeditation.  In 
McMurrin  v.  Righy,  80  Iowa,  322  (45  N.  W.  Rep.  877), 
an  action  for  damages  for  rape,  the  declarations  were 
a  "few  moments  after  the  alleged  ravishment,"  and 
were  held  admissible.  It  seems  to  be  appellant's 
thought  that  a  declaration  cannot  be  a  part  of  the 
res  gestae  if  made  after  the  actual  injury.  We  know  of 
no  case  holding  to  such  a  rule.  The  law  recognizes 
things  said  and  done,  so  soon  after  the  act  complained 
of  as  to  be,  in  effect,  a  part  of  it,  as  of  the  res  gestae^ 
and,  applying  the  rule  to  declarations,  if  they  are  within 
such  time  as  that  premeditation  is  precluded,  they 
may  be  regarded  as  a  part  of  the  thing  done.  This  is 
not  to  be  regarded  as  the  invariable  test,  but  it  is  a 
test,  and  has  application  to  the  case.  In  Armil  v. 
Railway  Co.,  70  Iowa,  130  (30  N.  W.  Rep.  42),  it  is 
said:  "The  res  gestae  or  transaction  was  the  accident, 
and  how  it  occurred.  It  is  not  essential  that  the 
declaration  sought  to  be  introduced  in  evidence  was 
uttered  at  the  identical  time  the  accident  occurred; 
but,  if  made  soon  afterwards,  and  explanatory  thereof, 
it  is  admissible." 

VI.  Plaintiff  was  permitted  to  show  the  estate 
left  by  her  intestate,  and  that  it  consisted  of  nothing 
except  "houshold  furniture  and  such  things  as  that." 
In  Beems  v.  Railway  Co.,  58  Iowa,  150  (12  N.  W.  Rep. 
222),  it  was  held  by  a  divided  court,  three  to  two,  that 
it  was  not  competent  to  show  the  accumulations  to 
affect  the  question  of  damage.  All  that  can  be  said  of 
that   case  is   that   it   denies   the   right   of   showing 
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accumulations  with  a  view  to  enhance  damages 
because  of  it;  but  the  case  recognizes  the  right  to 
show  that  the  deceased  was  dependent  on  his  earn- 
ings, and  had  no  money,  as  a  probable  induce- 
5  ment  to  industry.    Nothing  more  was  done  in 

this  case.  The  deceased  was  practically  shown 
to  be  without  an  estate.  It  is  not  intended  by  what  is 
said  in  this  opinion  to  commit  this  court,  as  now 
organized,  to  an  approval  or  disapproval  of  the  rule  of 
Beems  v.  Railway  Co.,  should  the  question  therein 
determined  as  to  such  evidence  hereafter  arise.  In 
this  case  the  jury  assessed  the  damages  at  fifteen 
thousand  dollars.  Under  advice  from  the  court,  to 
avoid  a  new  trial,  the  plaintiff  elected  to  accept  five 
thousand  dollars,  and  the  judgment  is  for  that  amount. 
There  are  two  or  three  other  points  made  that  have 
been  examined,  and  there  is  no  error.  The  judgment 
is  affirmed. 


Y.  S.  Ward  v.  Diokson  Brothers,  John  H.  Dioksok 
1 96  yoei  AND  Robert  Diokson,  Appellants. 

|ll2  eo8| 

Practice.    There  is  no  inconsistency  in  the  fact  that  the  court  bus- 

1  tains  a  motion  to  direct  for  plaintiff  after  all  the  evidence  is  in^ 
though  it  ovemiled  it  at  the  close  of  defendant's  testimony. 

Husband  and  wife.    Where  a  wife  sues  on  a  promissory  note,  the 

2  husband  cannot  be  made  a  witness  by  defendant.    Code,  364L 

EviDBNOB  asking  a  witness  to  state  ''whether  you  did  sell  him  those 

3  notes  or  not"  calls  for  a  conclusion  where  the  sale  of  the  notes  is 
the  point  in  issue. 

Examination.    The  fact  that  a  witness  states  that  he  forgot  a  trans- 

4  action  till  he  heard  W.  speak  of  it  does  not  warrant  his  being 
asked  what  W.  said  about  it 

Appeal  from  O'Brien  District  Court. — ^Hon.  Scott  M. 
Ladd,  Judge. 

Friday,  January  24,  1896. 
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Plaintiff  brings  this  action  to  charge  the  defend- 
ants as  indorsers  of  two  promissory  notes  executed  to 
them  by  one  P.  M.  Bisbee,  and  indorsed  by  them  before 
maturity  to  the  Hartley  State  Bank,  by  indorsement 
as  follows:  "Pay  Hartley  State  Bank  or  order.  I 
waive  demand  of  payment  and  notice  of  nonpayment, 
and  guaranty  payment  of  this  note  at  maturity,  with 
a  reasonable  attorney's  fee.  if  collected  by  suit. 
[Signed]  Dickson  Bros.''  Upon  each  of  the  notes 
appeared  this  further  indorsement:  "Pay  M.  Byers, 
without  recourse.  [Signed]  Walter  P.  Reed."  Plaint 
iff  alleges  that,  "at  the  request  of  the  defendant  F. 
M.  Bisbee,  one  M.  Byers  paid  to  the  Hartley  State 
Bank  the  amount  due  on  said  notes  and  took  up  and 
held  the  same  as  a  purchaser  thereof;  that,  at 
the  time  of  said  purchase,  the  Hartley  State  Bank 
indorsed  said  note  to  Walter  P.  Ward  erroneously, 
who  immediately  indorsed  the  same  over  to  M. 
Byers;  that  said  M.  Byers  duly  assigned  said  notes 
to  plaintiff  by  delivery  thereof,  for  value."  P.  M. 
Bisbee  was  made  a  party  defendant,  but  was  not  served 
with  notice  and'  did  not  appear.  Plaintiff  alleges  that 
Bisbee  is  insolvent,  and  asks  judgment  against  defend- 
ant firm,  Dickson  Bros.,  and  the  members  thereof,  for 
thlree  hundred  and  eighty-five  dollars  and  fifty- 
eight  cents,  with  interest,  costs,  and  attorney's  fee. 
The  defendants  answered,  admitting  the  execution 
and  indorsement  of  said  notes  as  alleged.  "They 
deny  that  said  notes  were  ever  sold  by  the  Hartley 
State  Bank  to  M.  Byers,  or  to  any  one  else,  but  allege 
that  at  the  time  of  the  alleged  sale  to  M^  Byers,  the 
said  notes  were  by  said  Bisbee  paid  in  full  to  the 
Hartley  State  Bank,  and  that  there  was  no  thought 
or  intention  of  selling  the  notes  to  said  Byers  or  to 
Ward,  or  to  any  one."  They  set  up  a  further  defense 
that  is  not  involved  in  the  questions  presented  on  this 
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appeal,  and  need  not  be  further  noticed.  The  defend- 
ants having  the  affirmative,  the  plaintiff  moved,  at 
the  close  of  their  evidence,  for  a  verdict,  upon  the 
ground  that  the  defendants  have  failed  to  substantiate 
their  defense  of  payment  of  said  notes  to  the  Hartley 
State  Bank,  but  show  a  transfer  of  the  notes  by  said 
bank  to  Walter  P.  Ward.  This  motion  was  overruled,, 
whereupon  evidence  was  introduced  on  behalf  of  the 
plaintiff.  At  the  close  of  all  the  evidence,  the  plaintiff 
renewed  said  motion,  and  it  was  sustained,  and  a 
yerdict  and  judgment  rendered  accordingly.  Defend- 
ants appeal. — Affirmed. 

Boies  &  Roth  for  appellants. 

Ward  &  Cornwall  and  Milt  H.  Allen  for  appellee. 

Given,  J. — I.  Appellants'  first  contention  is  that 
the  court  erred  in  sustaining  appellee's  motion  for  a 
verdict.  The  controlling  issue  was  whether  the  trans- 
action between  the  Hartley  State  Bank  and  W.  P. 
Ward  was  a  payment  or  purchase  of  the  notes  in  suit 
In  sustaining  plaintiff's  motion,  the  court  said:  "The 
evidence  on  the  part  of  the  plaintiff  and  the  defend- 
ants shows  cgjiclusively  that  the  notes  were  trans- 
ferred, and  not  paid;  and  for  that  reason  the  court 
will  sustain  the  motion,  and  instruct  the  jury  to 
return  a  verdict  for  the  plaintiff."  We  will  not  set  out 
the  evidence.  It  is  enough  to  say  that  we  have  exam- 
ined it  with  care,  and  are  of  the  opinion.that  it  fully 
sustains  the  conclusion  reached  by  the  learned  district 
judge.  In  the  first  ruling  upon  the  motion,  the  court 
remarked  that,  with  the  evidence  as  it  then  was,  the 
motion  should  be  overruled.  "I  think  there  is  enough 
there  on  that  question  to  go  to  the  jury."  It  is 
1  urged  in  argument  that  these  rulings   were 

inconsistent,  and  that  the  former  was  the  correct 
ruling.    Additional  evidence  was  introduced  after  the 
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first  ruling,  some  of  which  had  a  very  direct  and 
important  bearing  upon  this  question,  and,  as  we  have 
said,  in  our  opinion  fully  sustained  the  conclusion 
reached.  We  think  there  was  no  error  in  directing  the 
verdict. 

II.  Walter  P.  Ward,  husband  of  the  plaintiff, 
and  the  person  to  whom  it  is  alleged  the  notes  in  suit 
were  indorsed  by  the  bank,  was  called  as  a  witness 
for  the  defendants.  Objection  was  made  by  plaintiff 
to  the  competency  of  the  witness,  "the  plaintiff  being 
the  wife  of  the  witness,^'  which  abjection  was 
2  sustained,  and  of  which  ruling  appellants  com- 

plain. Section  3641  of  the  Code  declares  .the 
general  rule  that  **neither  husband  nor  wife  shall  in 
any  case  be  a  witness  against  the  other."  Two  excep- 
tions* to  this  rule  are  named  in  the  section,  but  this 
case  does  not  come  within  either.  Thompson  v. 
Silvers,  59  Iowa,  670  (13  N.  W.  Rep.  854),  is  cited, 
wherein  "it  was  held  that  Mrs.  Silvers  might  be 
examined  as  garnishee  upon  an  execution  against  her 
husband,  because  her  answers,  if  they  should  be  such 
as  were  sought  to  be  elicited,  would  not  be  against 
him."  Counsel  urge  the  hardship  that  must  result 
from  this  rule  of  the  statute.  In  Stephenson  v.  Cook, 
64  Iowa,  265  (20  N.  W.  Rep.  182),  we  find  this 
language:  "It  is  said  that  an  exception  ought  to  be 
ingrafted  upon  the  statute,  and  that  is  that  the 
husband  may  be  allowed  to  testify  against  his  wife, 
if  the  testimony  is  against  himself  also.  To  this  we 
have  to  say  that  we  find  no  warrant  for  such*  rule.  The 
statute  expressly  makes  two  exceptions,  and  excludes 
all  others  by  as  plain  language  as  could  be  used.'' 
This  seems  to  us  to  fully  answer  appellants'  contention 
on  this  subject.  We  think  there  was  no  error  in  the 
ruling. 

^'  *Tbe  ezoeptloDf  are:    "Except  In  •  oriiniDal  prosecution  for  ftorlme oomiDltt<>d one 

Against  the  other,  or  In  %  oi?ll  action  or  proceeding  one  against  the  other.**— Bbpobtib. 
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III.  Mr.  Patch,  president  of  the  bank,  and  who 
transacted  the  business  under  consideration,  after 
testifying  in  detail  as  to  the  transaction,  was  asked 
to  state  **whether  you  did  sell  him  these  notes  or 
not."  Plaintiff  objected  as  incompetent,  irrelevant, 
immaterial,  and  as  tending  to  contradict  the  terms  of 
a  written  instrument  by  parol  evidence.     The 

3  abjection  was  sustained,  and  appellants  assign 
the  ruling  as  error.    We  think  the  ruling  was 

correct,  as  the  question  simply  called  for  the  con- 
clusion of  the  witness  upon  the  very  matter  in  issue, 
namely,  whether  there  had  been  a  sale  of  the  notes. 
Appellant  cites  Optical  Co,  v.  Treat  (Mich.)  (40  N.  W. 
Rep.  912),  wherein  the  statement  of  the  witness  that 
he  had  sold  the  goods  to  the  defendant  for  the  price 
named  was  held  to  have  been  improperly  stricken  out, 
the  court  saying:  "The  testimony  should  have  been 
allowed  to  stand.  The  sale  was  not  contested."  Mr. 
Patch  was  asked  what  Ward  said  to  him  on  the  day 
of  the  transaction  with  the  bank  about  its  being  neces- 
sary for  him  to  raise  a  portion  of  the  money  before  he 
could  pay  for  the  notes.  Mr.  Patch  answered:  "I  am 
not  clear  on  that.  It  has  passed  wholly  from  my  mem- 
ory if  there  was  anything  said  until  Mr.  Ward  spoke 
this  morning,  I  believe,  about  not  having  quite 
enough."    He  was  then  asked:    "What  did  he 

4  say  this  morning  about  that?"    To  this  plaintiff 
objected  as  incompetent,  immaterial,  irrelevant, 

and  not  proper  rebutting  testimony.  It  does  not 
appear  that  any  ruling  was  made  upon  theK)bjection, 
but,  assuming  that  it  was  sustained,  there  was  no  error 
in  the  ruling.  What  was  said  by  Mr.  Ward  "this 
morning"  was  only  mentioned  as  having  ref  reshjed  the 
recollection  of  the  witness. 

We  discover  no  error  in  either  of  the  respects 
complained  of,  and  the  judgmemt  of  the  district  court 
is  therefore  affirmed. 
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S.  F.  Lathbop  v.  John  Irwin,  Appellant,  Jambs  L. 

LoMBABD,  A.  0.  Carpenter  and  C.  W. 

Inman,  Defendants  and  Appellees. 

Tax  Deed:  laches.  Bevision,  739,  provides  that  the  board  shall,  after 
assessor's  book  is  returned  assess  land  if  the  assessor  failed  to  do 
so.  Section  747  requires  the  clerk  of  the  board  to  do  tliis  if  the 
board  fails;  section  752  that  the  treasurer  shall  cure  failure  of  the 
clerk  to  act,  and  if  the  treasurer  fail,  section  755  requires  the  owner 
to  assess.  The  holder  of  a  tax  deed  paid  taxes  and  made  improve- 
ments for  twenty  years  and  while  claimant  paid  no  taxes.  Held, 
it  is  presumed  that  said  officers  did  their  duty  and  claimant  will 
not  be  allowed,  after  this  lapse  of  time,  to  overcome  that  pre- 
sumption and  presumptions  created  by  the  deed  by  simply  show- 
ing that  no  valuation  was  placed  upon  the  land  in  the  assessor's 
books  for  the  years  for  the  taxes  of  which  the  land  was  sold. 

Appeal  from  O'Brien  District  Court. — Hon.  S.  M.  Ladd, 

Judge. 

Saturday,  January  25, 1896. 

Suit  in  equity  to  quiet  title  to  certain  lands  in 
O'Brien  county.  The  plaintiff  is  the  holder  of  a  tax 
deed  to  the  landB  in  dispute,  issued  to  him  by  the 
treasurer  of  the  county  in  the  year  i  875..  The  appel- 
lant, Irwin,  is  the  owner  of  the  patent  title,  and  claims 
that  the  tax  deed  is  defective,  because  the  lands  were 
never  assessed  for  the  years  1869  or  1870, — these  being 
the  years  in  which  it  is  claimed  the  taxes  were  levied 
for  which  the  land  was  sold.  The  plaintiff,  in  reply, 
denied  that  there  was  no  assessment  of  the  land,  and 
further  pleaded  an  estoppel  and  laches  on  the  part  of 
the  defendant,  and  also  pleaded  adverse  possession 
and  the  special  statute  of  limitations  with  reference 
to  attacks  upon  tax  deeds.  The  district  court  quieted 
the  title  to  the  land  in  plaintiff,  and  defendant  Irwin 
appeals. — Affirmed. 
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H.  E.  Long  for  appellant. 
No  appearance  for  appellees. 

Deemer,  J. — ^The  defendant  admits  that  plaintifiF 
holds  tax  deedB  to  the  land  in  question,  iesued  to  him 
in  January,  1875,  and  filed  for  record  April  20,  1875; 
and  that  said  deeds  were  issued,  pursuant  to  a  sale  of 
land  in  October,  1871,  for  taxes  purporting  to  have 
been  assessed  and  levied  thereon  for  the  year  1870; 
but  he  claims  that  there  was  no  valid  assessment  or 
valuation  of  the  land  by  the  assessor  in  either  1869  or 
in  1870,  and  that  for  this  reason  the  deeds  are  invalid. 
In  proof  of  his  claim  he  produces  the  assessor's  books 
for  the  years  1869  and  1870,  which  show  that  no  valua- 
tion was  placed  upon  the  land  for  the  year  1869  by  the 
assessor,  and  that  no  entry  whatever  was  made  upon 
the  books  for  the  year  1870;  and  he  claims  that  this 
rebuts  the  presumptive  evidence  furnished  by  the  tax 
deed  that  there  was  a  valid  assessment  It  is  no 
doubt  true  that  to  constitute  a  valid  assessment  by 
the  assessor  he  must  not  only  list  the  property,  but 
also  place  a  valuation  upon  it,  and  return  the  same  to 
the  proper  officer;  but  it  does  not  necessarily  follow 
that  because  he  neglects  this  there  is  no  valid  assess- 
ment. At  the  time  this  assessment  was  made  the 
law  provided  (Revision,  section  739)  that  the  board  of 
supervisors,  at  their  regular  meetings  in  June,  "shall 
add  to  said  assessment  any  taxable  property  in  the 
county  not  included  in  the  assessment  as  returned 
by  the  assessors,  placing  the  same  in  the  list 
of  the  proi)er  township,  and  shall  assess  the 
value  thereof."  The  same  Revision,  at  section  747, 
further  provided  that  "the  clerk  of  the  county  board 
of  supervisors  may  correct  any  clerical  or  other 
error  in  the  assessment  or  tax  books,  and  when  any 
.such  correction  affecting  the  amount  of  the  tax  is 
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made,  after  the  books  shall  be  placed  in  the  hands 
of  the  treaflurer,  he  ehall  charge  the  treasurer  with  all 
sums  added  to  the  several  taxes,  and  credit  him  with 
all  deductions  therefrom,  and  report  the  same  to  the 
supervisors.^'  Another  provision  of  the  Revision  is 
(section  752):  "It  shall  be  the  duty  of  the  county 
treasurer  to  assess  any  real  property  subject  to  tax- 
ation, which  may  have  been  omitted  by  the  ^assessor  or 
county  clerk,  and  to  collect  taxes  thereon;  and  in  such 
cases  where  real  property,  subject  to  taxation,  shall 
be  assessed,  the  words,  *By  Treasurer.'"  It  is  also 
provided  by  section  753  of  the  same  Revision:  "In  all 
cases  he  is  required  to  note  opposite  the  tract  or  lot 
not  having  been  assessed  by  the  township  assessor,  or 
other  proper  officer,  it  is  hereby  made  the  duty  of  the 
awner  thereof,  by  himself  or  his  agent,  to  have  the 
same  property  assessed  by  the  treasurer,  "and  to  pay 
taxes  thereon.  And  no  failure  of  the  owner  to  have 
such  property  assessed,  or  to  have  the  errors  in  the 
.assessment  corrected;  and  no  irregularity  or  error  or 
.omission  in  the  assessment  of  such  property,  shall 
affect  in  any  manner  the  legality  of  any  taxes  levied 
thereon;  nor  affect  any  right  or  title  to  such  real  prop- 
erty which  would  have  accrued  to  any  party  holding 
.under  or  by  virtue  of  a  deed  executed  by  the  treasurer 
as  provided  by  this  act,  had  the  assessment  of  such 
property  been  in  all  respects  regular  and  valid. 
*  *  *"  .  This  section  of  the  Revision  is  retained  in  our 
pi^sent  Code  as  section  852,  so  that  it  is  entirely  imma- 
terial as  .to  which  law  shall  be  applied  to  this  contro- 
versy. It  seems  that  a  consideration  of  these  sections  of 
the  Revision  and  of  the  Code  which  we  have  quoted 
ought  to  be  sufficient  to  settle  the  question  presented 
by  this  appeal.  It  is  evident  that  the  lands  were 
assessed  by  some  one,  and  a  levy  of  taxes  was  made  as 
against  them,  else  there  could  have  been  no  sale.  Now, 
the  presumption  is  that  every  officer  charged  with  any 
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duty  with  reference  to  this  assessment  and  levy  did  hia 
duty.  When  the  assessor's  book  was  returned  to  Jhe 
board  of  supervisors, — ^as  fey  the  Revision  it  was 
required  to  be, — ^and  the  'board  discovered  that  no 
valuation  or  afisessment  had  been  made,  it  became 
its  duty,  under  section  739  of  the  Revision,  before 
quoted,  to  assess  the  value  thereof.  If  the  board  failed 
to  do  its  duty,  then  the  clerk  of  the  board  of  super- 
visors, when  making  up  the  tax  book,  was  authorized, 
under  section  747,  to  correct  any  such  omission;  and  if 
he  failed  to  do  it,  and  the  books  went  to  the  county 
treasurer  with  the  omission  of  a  valuation  upon  the 
lands  in  question  from  the  tax  books,  then  it  was  his 
duty  to  make  the  assessment  under  section  752.  And 
if  each  and  all  of  these  officers  failed  to  do  their  duty, 
then  it  was  incumbent  on  the  owner  to  have  the  same 
jEissessed  by  the  county  treasurer  under  section  753, 
above  set  forth.  And  the  law  expressly  says  that  no 
feuch  failure  of  the  owner,  and  no  irregularity,  error, 
or  omission  in  the  assessment,  shall  affect  the  title  to 
buch  real  property  held  by  any  person  under  and  by 
.Virtue  of  a  tax  deed.  Without,  at  this  time  going  to 
the  extent  of  holding  that  the  alleged  want  of  valua- 
tion of  the  land  cannot  be  taken  advantage  of  by  the 
owner  of  the  land  by  reason  of  the  provisions  of  the  law 
iast  above  quoted,  it  is  enough  to  say  that  we  will 
presume  that  some  of  these  persons  who  had  a  duty  to 
[perform  with  reference  to  the  assessment  pt  these 
lands  did  their  duty;  and,  as  the  defendant  has  not 
negatived  these  presumiptions,  he  has  failed,  to  over- 
<come  the  presumptive  validity  of  the  tax  deed.  This 
proposition  we  regard  as  settled  by  the  case  of 
Genther  v.  Fuller ,  36  Iowa,  604,  wherein  it  is  held  that, 
iconceding  certain  matters  ought  to  have  been  shown 
|by  the  assessment  book,  yet  it  by  no  means  amounted 
to  proof  of  their  nonexistence.  It  is  there  said: 
ii**The  fact  that  these  matters  do  not  appear  in  the 
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lajssesfiment  book  does  not  overcome  the  evidence 
fbome  by  the  deed  of  their  existence.  It  would  be 
otherwise  if  the  assessor's  books  were  the  only  evi- 
dence, other  than  the  deed,  which  the  law  would 
receive  to  eetablish  the  facts  in  question."  It  was 
incumbent  on  defendant  to  show,  in  order  to  overcome 
the  presumption  afforded  by  the  tax  deed,  that  none 
of  these  officers  did  their  duty  with  reference  to  the 
assessment  of  the  land  for  taxes,  and,  having  failed 
in  this,  he  cannot  recover.  As  supporting  our  con- 
iclusions,  see  Robinson  v.  Bank,  48  Iowa,  354;  Baker  v. 
Crabb,  73  Iowa,  412  (35  N.  W.  Rep.  484;  Bullis  v. 
Marsh,  56  Iowa,  747  (2  N.  W.  Rep.  578,  6  N.  W.  Rep. 
(177);  Leavitt  v.  Watson,  37  Iowa,  93;  Love  v.  Welch, 
83  Iowa,  192;  Eldridge  v.  Kuehl,  27  Iowa,  160;  Ware 
V,  Little,  35  Iowa,  234;  Soukup  v.  Investment  Co.,  84 
Iowa,  448  (51  N.  W.  Rep.  165);  Griffin  v.  Tuttle,  74 
tlowa,  219  (37  N.  W.  Rep.  167);  Slocum  v.  Slocum,  70 
Iowa,  259  (30  N.  W.  Rep.  562);  Hintrager  v.  Kiene,  62 
Iowa,  605  (15  N.  W.  Rep.  568, 17  N.  W.  Rep.  910).  The 
^ases  of  Early  v.  Whittingham,  43  Iowa,  162;  Easton  v. 
Savery,  44  Iowa,  654;  and  Land  Co.  v.  Scott,  44  Iowa, 
143, — are  clearly  not  in  point,  and  none  of  then  decide 
the  mooted  question. 

I  But,  aside  from  all  this,  the  record  affirmatively 
fihows  that  the  appellant  has  paid  no  taxes  on  these 
lands  since  he  obtained  his  patent  in  the  year  1857. 
They  have  been  sold  for  the  taxes  of  each  and  every 
year  up  to  and  including  the  year  1870.  Since  that 
time  the  plaintiff  has  paid  all  the  demands  made  by 
the  state,  either  by  redeeming  from  sale  or  paying 
directly  to  the  county  treasurer.  Plaintiff  took  posses- 
sion of  the  property  in  the  year  1889,  and  has  since  used 
and  occupied  the  same,  and  has  expended  thereon  in 
improvements  nearly  three  hundred  dollars.  These 
are  strong  grounds  for  holding  that  defendant  is  not 
entitled  to  any  relief  at  the  hands  of  a  court  of  equity 


Digitized  by  VjOOQIC 


7ig 

67a 


718  Maetin  v.  Davis.  [96  lowm 

on  account  of  his  laches.  It  is  certainly  true  that 
where  a  party,  without  any  excuse  for  his  delay,  i)er- 
mits  more  than  twenty  years  to  elapse  after  a  sale  is 
had  of  his  property  for  delinquent  taxes,  before 
attacking  the  same,  he  will  be  required  to  adduce 
satisfactory  evidence  in  support  of  his  contention  that 
no  assessment  was  made  before  a  court  of  equity  will 
^ant  him  relief.  All  the  evidence  he  produces,  as 
iwe  have  stated,  is  that  the  assessor's  books  for  the 
years  1869  and  1870  show  no  valuation  of  the  land  by 
the  assessor.  In  all  other  particulars  the  assessment 
is  conceded  to  be  valid.  And  we  think  a  strong  pre- 
sumption arises  that  the  other  officers,  whose  duty  it 
•was  to  correct  this  omission  or  mistake,  did  their  duty. 
♦We  are  satisfied  that  the  decree  is  -correct  and  it  is 
affirmed. 


Lawbenob  Mabtin  v.  James  Davis,  Appellant. 

Xandlord  and  Tenant.    A  writing,  ^^agreement    This  is  to  certify  that 

1  I  have  rented  my  farm  for  the  year  1895  for  the  sum  of  $300,  pay- 
ment to  be  stated  in  contract  of  the  said  D.  (signed)  L.  M^"  is  a 

5    memorandum  of  a  lease  and  not  an  executed  lease. 

Pbaud.    When  a  tenant,  while  negotiating  for  a  lease  falsely  repre- 
8    sents  that  he  has  paid  the  rent  of  the  farm  last  rented  by  him  and 
that  he  is  solvent,  the  landlord  may  refuse  to  complete  the  lease. 

2  TrespaHS:  injunction.  Equity  will  enjoin  a  continuous  tiea- 
4    passer  upon  land,  who  is  insolvent 

Appeal  from  Chickasaw  District  Court. — ^Hon.  W.  A. 
HoYT  AND  L.  E.  Fellows,  Judges. 

Satubday,  Januaby  25, 1896. 

»  Suit  in  equity  to  enjoin  the  defendant  from  tres- 
passing on  certain  real  estate.  A  temporary  injunc- 
tion was  allowed.  A  motion  was  made  to  dissolve 
the  injunction,  which  motion  was  overruled.     Later 


Digitized  by  VjOOQIC 


Jan.  1896]  Martin  v.  Davis.  719 

on,  another  motion  to  dissolve  was  presented,  and 
this  last  motion  was  stricken  from  the  files  on  motion 
of  the  plaintiff.    Defendant  appeals. — Affirmed. 

J.  B.  Bane  for  appellant. 

JET.  L.  Spaulding  and  Springer  &  Clary  for  appel- 
lee. 

Rothrock,0.  J. — It  appears  from  the  petition  for  an 
injunction  and  the  affidavits  in  support  and  resistance 
of  said  motions  to  dissolve  that  the  plaintiff  is  the 
owner  of  a  farm  which  he  leases  to  tenants.  On  the 
eighth  day  of  August,  1894,  the  plaintiff  made  and 
signed  the  following  writing:  "Elma,  Iowa,  8-18, 
1894  Agreement,  this  is  to  sertify  that  I  have 
rented  my  farm  for  the  year  1895  for  the  sum  of 
three  hundred  doltars  payment  to  be  stated  in  contract 
to  the  said  James  Davis.  [Signed]  Lawrence  Martin." 
No  other  written  agreement  was  made,  but,  as 

1  the  memorandum  above  indicates,  a  written  con- 
tract was  to  be  afterwards  entered  into.     It 

appears  that  there  was  a  house  on  the  farm,  which  waa 
occupied  by  a  tenant,  and  that  his  lease  did  not  expire 
until  March,  1895.  But  the  defendant  herein  went 
on  the  land  and  did  some  plowing.  It  does  not 
•appear  how  much  work  he  did  on  the  farm.  The 
plaintiff  objected  to  the  defendant  going  on  the  land 
to  do  any  work,  on  the  ground  that  his  acts  were 
repeated  and  continuous  trespasses,  and  this  action 
was  commenced,  and  a  temporary  injunction  allowed. 
,  It  is  claimed  in  behalf  of  appellant  that  under 

2  the  facts  an  injunction  will  not  lie.    An  examin- 
ation of  the  petition  for  injunction  shows  that 

the  defendant  is  insolvent,  and  that  he  did  not  at  any 
time  have  any  lease  of  the  land,  and  that  without 
authority  he  persisted  in  repeatedly  trespassing 
thereon.    It  is,  as  we  think,  satisfactorily  shown  by 
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the  affidavits  presented  and  considered  by  the  court  on 

both  motions  that  the  plaintiff  refused  to  enter  into 

any  written  contract,  because,  when  the  memorandum 

above  set  out  was  signed,  and  as  «an  induce- 

3  ment  to  the  plaintiff  to  lease  his  farm  to  the 
defendant,  the  latter  represented  that  he  had 

paid  the  rent  of  the  farm  which  he  had  for  that  year; 
that  he  had  considerable  personal  property,  such  as 
horses,  cattle,  and  hogs,  on  which  he  would  give 
-security  for  the  rent,  as  well  as  on  the  crops  to  be 
praised.  It  further  appears  that  defendant  had  not 
paid  his  rent  for  that  year;  that  he  had  not  farmed 
any  other  place  satisfactorily;  that  he  tad  very  little 
of  the  personal  property  he  had  claimed  to  have,  and 
what  he  did  have  was  incumbered;  and  he  had  nothing 
with  which  to  secure  the  rent  as  it  was  agreed  to  be 
secured.  Under  this  state  of  facts  the  plaintiff  was 
entitled  to  the  writ  of  injunction.    Equity  has 

4  jurisdiction  of  an  action  which  seeks  a  remedy 
for  repeated  and  continuing  acts  of  trespass, 

where  the  party  committing  the  same  is  insolvent 

Story,  Eq.  Jur.  section  928;  Cowles  v.  Shaw,  2  Iowa, 

496;  Gibbs  v,  McFadden,  39  Iowa,  371;  City  of  Council 

Bluffs  V.  Stewart,   51  Iowa,  385  (1  N.  W.  Rep. 

5  628).    The  argument  for  appellant  proceeds  in 
part  upon  the  theory  that  the  memorandum 

made  on  the  eighteenth  day  of  August  constituted  a 
complete  contract.  The  whole  record  shows  that  the 
parties  did  not  so  consider  it.  If  the  defendant  made 
false  representations,  and  was  insolvent,  ^s  above 
stated,  the  plaintiff  waa  under  no  obligation  to  com- 
plete the  contract,  but  had  the  right  to  rescind  what 
was  done.  The  case  demands  no  further  considera- 
tion. We  will  not  set  out  the  affidavits  for  end  again*; 
the  dissolution  of  the  injunction.  Upon  the  showing 
made,  the  court  rightly  overruled  the  motions  to 
dissolve. — Affirmed, 
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Notes  of  Cases  Not  Otherwise  Reported. 


Statb  of  Iowa  y.  F.  P.  Coopsb,  Appellant 
Obiminal  PBAonoB:   affebmanob   on   tbaksobipt,  without 

ABOT7M1BNT. 

Appeal  from  Madison   District     (7our^.— HoN.  J.  H.  HiBNDBBSON, 

Judge. 

TuBSDAT,  Dbcembbb  10, 1895. 

The  defendaiDt,  F.  P.  Gooper,  was  coorlcfted  of  4&e  crime  of 
o4itAlDihig  property  by  false  pretetnees,  and  from  the  Judgment, 
wlhiich  pro^rkled  for  hds  imprieonmeoit  in  the  peDditenkiaTy  et  Ft. 
Madison  for  a  term  of  eighteen  months  be  appeala^4/^rtned. 

AUomey  General  f or  plaintifC. 

E.  Q,  Bennett,  Bhillips  S  Day,  and  W,  O.  Lucas  for  defendant. 

Bobinson,  J.— This  cause  is  submitted  without  argument,  on 
transcripts  of  dUferent  ];K)rtioos  of  the  record.  From  these  It 
appears  tibovt  fthe  appefllant  and  bds  brortOier,  J.  H.  Oooper,  were 
kiddoted  Joiotdy  for  the  crime  specified;  «that  ttte  appeUan/t  akne 
YPe&  placed  on  trial,  and  thftft  the  ch-arge  against  bim  wae  sub- 
etaiFtlally  €W  folK)W8:  In  the  year  1892,  -wiith  the  aid  of  hte 
bro»Ch€T,  he  exchanged  for  two  staUtfons,  owned  by  one  Robert 
Cleland,  of  the  alleged  value  of  seven  ihundred  and  fifty  doUoTB, 
a  promissory  note  for  seven  hundred  dollars,  wi4:h  a  mortgage 
purporting  to  secure  it  on  a  auarter  section  of  looid  An  the  stafte 
of  Mlssomi.  To  efTect  the  trade,  the  appellant  represented  that 
S.  B.  Jennings,  the  person  Who  made  the  note  and  Executed  the 
mortgage,  had  purchased  the  mortgaged  premises  for  the  sum  of 
two  thou€wnd  dollars,  and  had  paid  thre  purchase  price  In.  full, 
exceptlDg  the  sum  of  seven  'Imndred  dollars,  for  wthUch  the  notte 
and  m^oTtgage  in  question  were  given;  'tha/t  JeixDingB  lived  on  a 
quanter  section  of  land,  wbicSi  he  owned,  adjoining  this  mont- 
gaged  quarter;  tbait  he  was  a  well-to-do  farmer,  who  'had  stock  on 
Vol.  96  Ia~46  (721) 
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his  flarm  suffieieiyt  for  the  payment  of  the  note  when  k  should 
become  due;  thtett  the  appeKtemt  wa«  a  resident  of  Rippey,  in  this 
state,  and  owned  propeiMiy  suflaolent  to  pay  two  or  thi-ee  times  the 
amount  of  the  note  in  question;  that  Oleland  relied  upon  these 
representwbiomfl,  mad  gave  his  two  ©ftalMons  in  exchange  for  tiie 
note  and  mortgage.  We  'have  before  us  a  transcript  of  the  orai 
evidence  given  on  the  trial,  hvtt  Dumeroue  exlxibits  iDltrt>duced  to 
evidence  are  not  set  on t  From  Ijlre  record  before  us  It  appears 
tbait  there  was  much  conflict  'In  the  evidence,  birt  that  the  jury 
were  justtfled  in  finding  that  representations  were  made  to  Cle- 
land,  substantially  as  aMeged,  for  the  purpose  of  efPectdc^  the 
trade;  that  he  reHed  upon  them  in  p»i»tilng  with  ihte  property;  and 
tihat  they  were  false.  Jennings  Mved  at  Perry,  in  this  staite, 
when  the  trade  was  made,  but  had  ^resided  at  Rippey  when  ^ 
was  the  home  of  the  defendants.  He  had  -no  property  excepting 
a  small  amount  which  was  exempt  from  executloin.  While  that 
was  bis  financial  coniclitlon,  an  Dn<:^  of  the  appeUant  executed  to 
Jennings  a  deed  purpor^ng  to  <?an<vey  4x>  ihdm  a  secHon  of  land  in 
tfhe  state  of  M4s60UPi,  aind  the  lattter  gave  tnr  piaymeivt  four  notes 
for  seven  hmMlred  doUars  each  and  four  mortgages,  one  on  eacfh 
quarter  section  of  the  land.  The  note  and  mortgage  in  controversy 
were  included  in  llhose  given.  Jenndngs  gave  noth/ing  eUse  for 
the  land,  made  no  other  paymeot  on  it,  never  Kved  on  land 
adj<]<lndng  It,  'and  was  iirrespanifidble  fioancrlally.  TIhe  appeUant 
had  WttJe,  if  any,  property.  We  <annot  set  out  all  the  evidence 
which  tends  "tx>  show  bis  giillit,  btrt  contenrt  ourselves  wtth  raying 
that  it  satisfies  us  that  the  entire  transaction  on  liis  part  was  a 
deUberate  and  successful  attempt  to  obtain  from  Gleland  his  prop- 
erty by  means  of  faflse  pretenses,  and  that  the  verdict  of  the  Jury 
and  Judgment  of  the  court  were  fully  warranted  by  the  evidence. 
The  record  submitted  to  us,  altihou^  incomplete,  is  voiluminoue, 
and  fifhows  that  the  defemdant,  aided  by  aibtomeys  of  abtiity, 
made  a  stubborn  defense.  Vlarious  mK)ttiions  show  that  numerous 
que^ons  were  presented  fto  'the  trial  court  for  its  dettermina^Tion. 
It  is  iK)t  OUT  cu8tx>m,  in  the  absence  of  airgument,  ttx>  treatt  quesdons 
merely  suggested  by  the  record,  at  length.  It  is  sufficient  to  say 
tba)t  we  have  read  the  eotiie  recoid  with  oare,  and  do  not  find  an(y 
error  prejudddafl  to  the  def^idaaxt  The  Judgment  <^  tbe  district 
oouFt  Is  therefoie  affirmed. 
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Oharlbs  MoFall,  Appellant,  t.  Iowa  Central  Railway  Compant. 

OOMTRIBUTORY   NEOLIOBNOS;    VERDICT    SHOULD  NOT  HAVE  BEEN  DIB- 
EC3TED. 

Appeal  from  Mahaska  District  Court.^Rov.  D.  Btan,  Judge. 

Thursday.  December  12, 1896. 

Aotl<m  to  TeoDTer  for  pefraonal  tnjtirles  sasta&ned  by  the  plaint- 
iff wMle  in  iSbe  employmeait  of  the  defeavdant  ae  brakeman  on  a 
freight  ftrain,  and  while  enfpased  In.  coupling  oars,  beeauae  of 
oeiltahi  aUeged  negligence  on  the  pa/rt  of  ifhe  defendaot  The 
defendaot  answered,  detnyhig  generafldy,  and  the  cause  was  tiled 
%o  a  jury.  A«t  the  conpclufirion  of  'the  eyidence  for  lihe  pilalntiff,  the 
defendant  moved  for  a  verdHot,  which  motion  was  euscaloed,  and 
to  which  pladntiff  excepted.    PMnttiff  appeoite.— /{everted. 

J.  F.  A  W,  B.  Lacy  and  Bollon  &  McCoy  for  appellant. 

AntJiony  C.  Daly  and  L.  C.  Blanchard  for  appellee. 

Given,  0.  J.— I.  Plaintiff  was  injured  on  the  night  of  January  8» 
1883,  in  the  defendaoft's  yacd  at  Keithsburg,  111.^  while  engaged 
in  coupling  cars,  by  reason,  as  is  alleged,  of  slipping  on  ice  that  had 
formed  4n  the  yard  at  dihait  place.  The  negMgence  charged  Is  as 
foUows:  ''That  in  the  yards  of  defendant  at  Keithsburg,  in  Ulinoia, 
the  defendant  «bad  u  water  lank  near  the  freight  and  paBseoger 
depot  of  defendaot;  tUait  the  defendant  oarcAeesly  and  negHgently 
permitted  saidi  tank  tx>  get  ou)t  of  repadr,  eo  the  waiter  leaked 
from  irt  oflkl  lan  over  the  tracks,  there  forming  a  siheec  of  eHppery 
Ice,  rraderlng  it  dangerofis  for  biakemen  to  perform  their  duty 
'by  coopHng  asnd  imooupling  cars  on  sadd  trnck;  •  •  *  that  said 
Injury  wae  caused  by  (the  'negle<^  of  defendajilt  in  not  fnmisbdng 
a  reasonably  safe  plBX>e  toft  the  ptadntiff  to  work,  and  in  negll- 
geddy  pernyitting  its  waiter  tank  to  become  out  of  repair,  and 
negligently  permitting  the  water  to  run  out  on  said  track  so  as 
to  form  a  eheet  «of  ice  thereon."  Def endeoit's  motion  for  a  yerdlct 
was  upon  the  foltoWing  grounds:  "(1)  There  is  no  evidence  thnlt 
^e  defendant  was  gnQty  of  negligence  wbich  caused  the  Injury. 
(2)There  is  no  evidence  that  the  plaintiff  was  not  himself  guilty 
of  contributory  negfUgence.  (3)  There  is  afflrmodive  evidence  thalt 
the  plaintiff  was  himself  gnilty  of  cooMbntory  negligence,  and 
negligence  which  resulted  in  his  injury.  (4)  Because  on  all  the 
evidence,  the  ptaintiff  Is  noit  entitled  to  recover.  (5)  The  evi- 
dence for  p>aiinltiff  ehows  tha^t  pktimtiff  had  the  meeius  of  know- 
ing, by  'the  exercise  of  ordinary  care,  the  eawdbtioin  of  the  'tank 
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taDd  tracks  'ait  Vm  place  -wlheie  tbe  injuiry  oeeurred,  fuvd  aBBumed 
tbe  risk.  (6)  The  evMeiifOe  fidiows,  wfithout  ccmflict,  "tbaft  ptadiSfilif 
ddd  Imve  acrtisal  and  fiiU  knowledge  of  *the  oon-d&tion  of  Ibe  itnacks 
and  of  >the  water  'tiank,  and  of  the  grounds  oompika!!zied  of,  at 
the  time  of  tihe  Injnry;  and  in  nxaMng  •tihe  coupMng  *be  «)S8iHDea 
1)he  risk,  lamd  waA  therefore  gnUrty  of  coi]italibiitx>ry  viegligence." 

II.  The  contentloirs  este  w4ie*her  tihere  was  such  evidence  of 
the  negligence  ebasrged  agoinst  the  defendmiit,  laind  of  <t!he  absence 
of  negligence  on  the  part  of  the  plaintiff,  as  tflWBt  lihe  cause  sbonid 
have  been  9ubm*b^ed  to  the  Jury.  The  negligence  charged  1b.  tint 
the  defendant  "permitted  solid  tank  1x>  get  out  of  repair,  ao  the 
water  leaked  from  ^t  and  ran  over  the  tnicks,  <tihere  forming  a 
sheet  of  slippery  ice."  It  appeairs  <Miat  at  all  tamkB  a  UmCted 
quantity  of  waiter  is  unavoiidiably  fppUled  upon  libe  groood.  In 
taking  waiter  (therefiom  Into  the  tenders.  Appellee  cootends  that 
there  is  no  e^dence  that  the  tank  tn  quecpOon  was  ouft  of  Tepair,  or 
thiait  any  otiher  leakage  1e  shown  than  tbttut  wlileh  necessariiy  and 
iinavoMaMy  occurred  in  taking  water.  We  wiH  quote  briefly  some 
of  ^the  testimony  of  the  witnesses  on  that  subject.  N.  L.  Anderson 
aaye:  **Thfe  spout  tlhac  was  connected  with  the  waiter  tank  when 
McFall  fell  was  the  same  spout  that  haxi  been  used  there  for 
some  yeajTs.  *  *  ♦  The  tank  had  settled  down.  Pt  was  the  old 
t'ank.  *  *  *  It  would  m»ke  the  same  connections,  but  after  the 
tank  'had  settled,  of  course,  there  would  more  water  leak  out. 
*  *  *  The  'tank  would  leak  more  afiter  It  had  settled  than  before 
it  had  settled,  because  you  haven't  got  the  elevation  of  the  spout 
to  force  the  water.  ♦  ♦  ♦  The  tank  was  in  the  same  condition 
January  8,  1893,  thalt  It  had  been  for  some  time."  W.  A.  TnisseH: 
"January  8,  1893,  the  yards  were  covered  with  Ice,  from  the  old 
depot  to  tlie  west  end  of  the  yairds.  ♦  ♦  ♦  T:^e  spout  was  a  lit- 
tle too  short,  and,  when  they  took  water  in  t?heir  engine  tanks, 
'^fehere  was  water  leal^ing  out  wliere  the  spout  was  connected  wtth 
the  same.  ♦  ♦  ♦  The  right  of  way  was  covered  wHfh  ice,  east 
of  said  water  'tank,  six  or  eight  car  lengtlrs.  The  water  out  of 
which  the  ice  was  formed  came  from  a  leak  in  the  water  tank 
caused  by  the  spout  beVn^  too  shai«t.  ♦  ♦  ♦  The  old  water  tank 
was  in  a  leaky  condition  when  in  use,  by  reason  of  the  €^iout 
being  too  fftiort."  Al.  Johnson  says:  ''The  water  tank  leaked 
water.  ♦  ♦  ♦  There  was  a  small  leak  all  the  time  from  liie 
tank,  on  the  southeast  sFde;  also,  when  the  engdnes  would  take 
water,  there  would  be  a  waste  of  water  wQiere  the  spout  Is 
attacfhed  to  the  tank.  ♦  ♦  ♦  The  water  tank  was  in  bad  repeiir, 
and  leaked  oonsiderable.  ♦  ♦  *  The  water  'tank  was  in  a  dilap- 
idated condition.  It  was  decayed  In  some  places.  The  worst 
fealture  was  the  spout  connected  with  *the  lank.  It  (leaked  wtiea 
taking  water,  and  caused  most  of  the  lealaige.  ♦  ♦  ♦  There  was 
a  small  <stream  running  there  all  the  time,  w<hich  covered  said 
track."    M.  B.  Loyd  says:    "It  leaked  water.    ♦    ♦    ♦   The  water 


Digitized  by  VjOOQIC 


Appendix.  725 

that  leaked  from  the  tank  ran  east  nearly  one  linndred  feet,  also 
west  and  south,  over  the  tracks,  and  froze  into  Ice  on  the  rljirht  of 
way.  There  was  a  leak  in  the  tank  at  all  times.  More  would  leak 
when  tlhe  engines  were  taking  water."  It  seems  to  us  quite  clear 
that  under  this  eyidence  the  issue  as  to  defendant's  negligence 
should  have  been  submitted  to  the  Jury. 

III.  It  is  contended  fiha^  as  the  phiintiff  was  familiar  wiHk  ihe 
yards  at  Kefltihbiirg,  amd  all  iftie  surrouiidiiQgs,  Qie  did  know  or 
should  <haye  known  of  the  presence  of  the  ice,  'and  wtas  therefore 
gniity  of  negltgeDce  tin  attempttdn^  to  make  the  coupling  when 
and  where  be  did.  The  evidence  slwws  llbat,  up  to  within  two  or 
tibree  days  of  the  acaident,  the  weather  had  been  miM;  that  no  dee 
'had  been  formed  on  the  yard;  aod  that  the  leak  from  the  tank 
settled  ijjto  the  sand.  It  sAbo  teads  to  i^iow  that  for  some  time 
prtor  to  the  acddeurt  tbe  pteimtiff  had  been  upon  nigjtit  rizos,  and 
itbat  when  upon  might  or  day  runs  he  usoailly  went  to  and  from 
Uis  traiin,  on  arriving  or  departing,  at  a  point  eaert  of  fhe  place  of 
the  accident,  in  short,  there  fas  evidence  tendhig  to  ehow  that  the 
plaiintifr  did  not  know  of  the  presence  of  the  ice  at  the  place  where 
he  fell,  and  'he  was  not  negligent  in  not  knowing  of  It  Several 
authorltiee  ^ure  cited,  but  the  principles  involved  in  tliese  inquiries 
aire  well  settled  amd  undlsiruted.  Therefore  these  authorities  do 
Ddt  require  furtJlier  notice.  We  Imve  not  set  out  aill  the  evidence, 
but  ^rimply  sufflctent  to  show  that  there  was  evidence  tending  to 
establish  plaiiovtiiff's  cause  of  action.  We  have  carefully  considered 
aill  bhe  evidence,  and  reach  the  coadusion  that  under  the  jyi}/^ 
aaDounced  in  Meyer  v.  Houck,  85  Iowa,  319  (52  N.  W.  Bep.  235), 
the  case  should  liave  been  submlttted  to  the  Jury.— i?cver«€rf. 


Bank  op  Milo  v.  George  W.  Vbbtz..  Appellant. 

Negotiable  instruments:  byidenob.— finding  that  notb  nr  pos- 
session OF  MAKER  IS  UNPAID,  SUSTAINED. 

Appeal  from  Warren  District  Court.-— Hov,  J.  H.  Applegatb,  Judge. 

Thursday,  December  12, 1895. 

The  pAaimtiiff ,  a  firm  doing  a  pnivate  banking  business,  brou|^ 
rtohte  a(«!km  in  equrfty  to  recover  one  hundred  ami  fifty-five  dottars, 
with  Interest  upon  a  promissory  note  alleged  to  toe  lost  or 
dest3;x)yed,  and  to  forcek)se  a  chaittel  moitgage  given  to  secure  the 
eame.  Ptadntiff  alleges  that  Jt  Is  the  owner  of  said  note  and  mort- 
gage, 'and  that  said  note  is  due  and  unpaid.  The  defendant 
aiDffwered,  aNlmlttiaig  the  execution  of  sadd  note  and  mortgage,  but 
denyiiDg  that  he  Is  Indebted  thereon,  denying  that  the  same  is  lost 
or  destroyed,  or  that  the  phriutiff  is  'the  owner  thereof,  or  has  any 
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takteirest  therein,  and  allej;tog  tb»(t  <the  same  wbb  fully  paid  to  the 
IitaiiDitiff.  He  aiUeges  by  way  of  cross  ckaihn  that  in  the  year  1890 
(he  paid  to  ttie  plaintiff  one  hnodired  ddKlatrB,  to  be  credited  on  a 
note  for  cdx  hundred  and  twenty-five  dollars,  which  the  plaintiff 
tben  beM  agadnst  him;  thait  platotiff  fiaHed  to  credit  said  amount 
on  sadd  inote,  aiod  falsely  and  fraudulently  eMted  'to  defendant  that 
mdd  amaont  had  l>een  credited  on  ithe  note  in  suit  wOnich  had  been 
lo0t,  knowing  ithat  salld  note  had  not  been  iloet,  hot  was  fully  paid, 
and  deUvered  to  the  defendant;  that  by  said  false  etaitements 
defendant  was  pursuaded  to  pay  to  ptainrtiff  one  4iundTed  dolars 
moire  than  was  due;  wherefore  he  prays  judgment  againet  the 
pladfDtiff  for  one  hundred  doUars,  with  interest  Plaintiff,  in  reply, 
denies  thott  the  note  lin  sudt  has  been  patid,  denies  the  allegations 
of  fafee  and  frandutent  retneaentatlone,  amd  dendes  that  plalntUf 
made  aiu  orerpayment  of  one  Oiiindred  dollaia,  or  of  any  other 
sum.  The  case  waa  tiied  to  iSlie  court,  aind  judgment  and  decree 
entered  tn  flavor  ct  the  pladntiff.    Defeodant  appealls.— 41?''>'>^* 

W,  H.  Berry  for  appellant. 

W.  F.  Powell  for  appellee. 

Given,  0.  J.— The  only  quesrtaooiB  presented  on  iM&  appeal  are 
wbetiher  fbe  note  tn  suit  (has  been  paftd,  and  whether  the  defendant 
made  an  overpayment  of  one  hundred  doQars  to  the  plaintiff.  On 
•both  que^tJions  the  evildence  is  conflioCing,  and  not  entirely  con- 
vinohig  as  to  the  cHaims  of  eiifher  party.  WMi  thte  eonfldct  before 
UB,  we  are  to  determine  in  whose  favor  the  evidence  preponderates. 
We  wiiU  not  consume  space  here  to  set  out  or  discuss  the  evidence 
in  debaid,  but  simplr  notice  ithose  oontroUiaig  features  that,  in  our 
opinion,  determine  with  whiich  party  the  prepondeiaaKre  of  the 
evidence  is.  For  a  number  of  years  the  defendant,  a  farmer,  had 
dealings  with  the  ptalintdff  bank,  ooncernlnig  whidh  the  bank  aflone 
kept  acounts.  During  tihe  period  under  consideration  tlie  bank 
•held  five  different  promiissory  no»tes  against  the  piadntiff,  concern- 
ing whdch  there  were  a  number  of  transaotions,  as  ^own  by  the 
boioks  of  itihe  bank  and  statements  of  tlie  witnesses.  We  first 
inquire  whether  the  note  in  sudt  has  been  paid.  John  F.  and 
Nathan  Sctoee,  of  the  plaintiff  firm,  wlw>  transaoted  the  businees 
wlith  the  defendant,  testified  positively  tawwt  the  note  in  suit  was 
never  paid,  and  that  the  same  is  not  in  the  possession  of  the  plaint- 
iff. They  are  unable  to  say  how  It  got  out  of  the  plaintiff's  pos- 
session, except  to  surmise  thait  it  was  deOdvered  to  1<he  defendant 
by  misftake  ait  a  *^me  when  he  took  up  some  other  of  hds  notes. 
The  bank  books  fully  corroborate  these  witnesses  in  their  state- 
ment that  this  note  has  not  been  paid.  The  accurajcy  of  these 
booifis  is  questioned,  but,  while  we  think  mistake  was  not  impos- 
ta^ble,  we  are  satisfied  that  the  books  were  sldllfully  and  honestly 
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kept  Tbey  were  so  kepf  that  if  <this  ncte  had  been  pedd,  tbongb 
itoi  so  entered,  tbe  fiact  must  ^ave  aippeaTed  In'  a  enriAtis  of  oa^ 
on  baiML  It  'Is  Impossible  that  this  payment  conld  have  been  made 
without  *ts  being  known  to  the  agents  of  <the  bank,  and  we  do  not 
tbink  we  €ae  warranted  In  concKid4ng  that  they  received  the  pay- 
ment, and  omdtted  to  make  proper  enitry  upon  theUr  books,  for  the 
•pmrpofie  of  defranidinig  the  defendant.  If  itihe  question  of  paymenc 
rested  upon  the  testimony  of  these  witnesses  and  the  books  of  the 
bank,  we  would  not  hesitate  in  finding  that  the  note  was  unpatid, 
notwithstanding  the  failure  of  the  plaintiff  to  produce  it  On  the 
other  <hand,  the  defendant  ppoduces  the  note  sued  upon,  marked 
"Badd,"  by  himself,  in  red  Ink,  across  the  face  thereof.  Hie  state- 
ments concerning  the  payment  of  the  note  are  so  blended  with  bis 
statements  of  the  oyerpaymenft  of  one  'hundred  diollars  <t}hat  lit  has 
required  very  careful  readtog  to  arrive  at  a  ootrect  understanding 
of  wftiat  tie  says  conocrndng  the  payment.  In  ^s  evidence  these 
€«3itemen!ts  are  found:  "I  never  took  thiis  note  from  Mr.  Schee, 
nor  €iny  other  place  or  person,  without  the  payment  of  It,  and  I 
did  (not  get  it  Jn  my  possession  by  mistake.  The  note  for  one  bun 
dred  and  fLfty-five  doOtairs,  marked  'Exhibit  I,'  is  the  note  I  paid. 
I  picM:  tthe  vToid  'Palid'  on  that  note,  and  drew  the  Hnes  througb  the 
name.  I  did  it  at  «honie."  Again  he  says:  "I  <had  the  $155.00  note 
before  the  12t/h  of  June,  1891.  ♦  ♦  ♦  I  do  not  remember  the  date 
I  pa*d  it,  but  It  war  before  the  12th  ot  J-one,  1891.  ♦  ♦  ♦  I  do 
not  remember  the  exact  amount  I  paid  when  I  got  the  $155.00 
note,  but  I  paid  wbat  was  due,  and  padd  Jt  in  cash.  Johnnie  Sehee 
computed  the  interefrt,  took  the  money,  and  gave  me  the  note.  I 
remember  the  transaction."  The  note  in  suit  was  executed  to 
Nathan  Schee,  and  transferred  by  him  to  the  plaintiff.  Defendant 
testifies  tftiat  on  taking  up  tbe  note  in  suit  (he  took  it  •home,  and 
placed  it  in  his  olock,  and  that,  forgetting  wliere  he  Ihad  put  it,  he 
was  unable  to  find  It  untH  about  a  mkMith  before  the  commence- 
ment of  this  sudt,  notwithstanding  repeated  searches.  He  is  cor- 
Tobora.ted  in  this  statement  by  members  of  bis  family.  In  his 
statement  that  be  paid  the  note  he  is  corroborated  by  the  posses- 
sion thereof;  yet  we  think,  upon  a  oarefuil  reading  of  an  the  evi- 
dence, vhat  the  preponderance  is  In  favor  of  the  conclusion  that 
fhe  note  has  not  been  paiid.  With  the  number  of  transactionB 
w«hleh  the  defendant  4iad  with  the  bank,  the  number  of  payments 
made  by  him  at  different  times  and  4n  different  sums  on  the  sev- 
eral notes,  it  is  possible  for  bim  to  be  confused  in  bis  recollection 
of  the  different  payments  In  question.  Finding  himself  in  posses- 
sion of  thds  note,  and  not  bavlng  any  account  or  distinct  recollec- 
iAoa  of  the  several  transactions,  H  Is  natural  that  be  should  ooo- 
<jliide  that  the  note  was  paid,  when  in  fact  it  was  aot.  We  are 
oonflrmed  In  this  v4ew  because  of  defendant's  inability  to  state 
more  spedficaNy  the  time  and  amount  of  the  payment.  Defend- 
ant's possession  of  the  note,  unexplained,  would  surely  be  a  very 
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8tsx>ng  aircnmcrtance  in  Bopport  of  his  dakn  of  payment  We  think, 
iiowever,  that  in  view  of  the  character  and  number  of  <the  tram- 
lactions  hAd,  possession  is  ^accounted  for,  not  concKislyely,  it  Is 
true,  but  so  as  to  materiaaiy  wealsen  the  presumption  of  payment. 
Hds  notes  were  kept  In  a  bun<:^,  and  wihen  payments  were  made 
they  were  sM  latd  out  together.  One  or  more  notes  were  taken  up 
by  defendant  between  the  time  the  plaintiff  was  tenown  to  liave 
this  note  and  the  time  It  was  missed  from  the  bank.  It  was  pos- 
sible for  the  defendant  to  bare  thus  come  Into  the  iHiesesssion  of 
this  note  wHhout  payment,  placed  Jt  In  the  dock,  and  afterwards, 
not  remembering  in  detaU  the  payments  he  (had  made,  come  to  tlie 
conclusion  t^at  this  note  bad  been  paid.  The  same  reasontog 
applies  to  the  que^tioD  of  the  payment  of  the  one  buudred  doUan 
In  excess  of  wihat  was  due.  We  say  again  that  on  neither  ques- 
tion iB  the  evidence  eutlrefly  canvinoing  as  to  the  cladma  of  either 
party,  yet,  upon  a  careful  view  of  the  wihole  evidence,  we  are  oC 
.the  opinion  tbaft  the  prepouderance  Is  witih  the  pladnttiff,  and  the 
judgment  and  decree  of  the  dli^triet  count  to  therefore  affirmed. 


State  of  Iowa  v.  John  Hamil,  Appellant. 

BsruaAi.  to  ohanob  vekub  sustainbd. 

Appeal  from  Polk  District  Gouri.—Rov.  S.  F.  Baujet,  Judge. 

Fbidat,  Dboembeb  18,  1896. 

The  defendant  was  bidikTted,  tried,  and  convicted  of  the  crime 
of  muider  in  the  first  degree,  and  be  appeals.— 4^'*''>^< 

E,  B,  Evans  for  appellant. 

Milton  Remley,  attorney  general,  Jesse  A,  Miller,  and  J.  J,  Daw 
for  the  state. 

Botbrock,  J.— The  defendant  w«ui  Jottnitly  Indiicted  wilii  George 
Weems  for  the  murder  of  L.  B.  B/idpajth.  They  were  separately 
tried,  at  the  same  term  of  court  Weeme  was  'tried  and  convicted 
first,  aiOd  the  trial  of  HamPl  occuirred  immediately  afterward. 
Weems  api)ealed,  and  the  Judgment  and  sentence  against  him  were 
affirmed  at  the  present  term  of  this  court  titate  v,  Weems,  96 
Iowa,  426  (65  N.  W.  Rep.  387).  Nearly  all  of  the  questions  in  this 
appeal  are  disposed  of  in  the  opinion  in  the  api>eal  of  Weems. 
The  two  cases  have  been  considered  togettier,  and  It  win  be  neces- 
sary ondy  to  dispose  of  euoh  questions  in  this  ease  as  did  not  arise 
In  the  other. 
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AUter  the  joiivt  application  for  a  cbange  of  venue  wtm  over- 
ruled,  EEamil  renewed  fbe  motlKm,  and  filed  some  additiooal  afil- 
darlts.  Tbe  motlofa  Tras  again  overraled.  Another  motion  for  a 
ctbange  of  venme  was  made,  pending  the  impanelling  of  the  Jury. 
Tfbere  were  im>  culdltdonatl  afiMavits  filed  in  sttpport  of  this  last 
motions.  Tbe  def eodaivt  also  filed  an  affidavit  ^tbat  .the  Judge  i)ef ore 
whom  the  case  was  tried  was  prejudi<;ed  against  him.  We  have 
examined  all  these  proceedings,  and  they  appear  to  t»  to  present 
<no  stronger  showhig  thaai  that  made  on  the  Joint  appl^oaitlon  for  a 
change,  the  overruling  of  whdch  we  have  sustained  In  the  ot^er 
appead.  They  show  "tibat  the  newspapers  of  the  city.  In  repoiiting 
the  Weems  trial  then  in  progress,  published  aitioles  condenming 
the  murder  and  the  nraiderers  in  about  the,  same  maoner  as  they 
^d  before  the  (trial  commen<red,  aoxd  the  claim  was  made  ^tha^  t!he 
public  trial  of  Weems  prejudiced  persons  who  were  caflled  to  sit 
upon  the  Jury  in  the  trial  of  HamH.  We  thinly  aKL  thds  contention 
should  be  disposed  of  by  the  sflngle  con&fideration  that  thejftctual 
record  as  made  on  the  impaneling  of  the  Jury  shows  <dhat  the  court 
did  not  err  in  rulings  on  challenges  to  Jurors,  and  in  determining 
•that  the  Jurors  had  not  formed  su<!fti  opinions  as  would  preclude 
«hem  from  rendering  a  Just  and  'Impartial  verdict,  upon  the  evl- 
deDce  and  the  law  as  given  to  them  by  the  court. 

ObJectJion  Is  made  to  part  of  the  oharge  of  the  court  to  the 
Jury.  The  Instructions  complained  of  were  given  on  the  trial  ot 
Weems,  and  the  same  objections  were  n>ade  in  that  case.  We  do 
not  think  Jt  necessary  to  give  them  further  consideration  tdian  we 
have  In  tihe  other  case.  Such  as  are  not  specially  mentioned  In  the 
oi^lnSon  In  that  appeal  do  not  appear  to  ns  to  'have  sufficient  merit 
to  require  discussion.  The  same  may  be  said  of  other  queetloDS 
presented  qd.  this  appeal.  The  Judgment  of  the  district  court  to 
uffirmed. 


Atlas  0.  Bbbdbb,  Appellant,  y.  John  H.  DupiTT)  6<  oi,  ^  .^ 

07    8S6 

DiBBOTiNQ  tbrdiot:    WJ^en  proper. 

Appeal  /ram  Dubuque  District    Court.—TLov.  Frbd  (yDoNNBLL, 

Judge. 

Friday,  Dboembbr  13, 1895. 

Proceeding  to  set  aside  the  probate  of  and  to  annul  the  will  of 
Phoebe  H.  Harris,  deceased.  The  court  directed  a  verdict  for  the 
defendants,  und  the  plaintiff  appealed.— 4i?^''^^^' 
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C.  W.  Baker  and  Longueville  &  McCarthy  for  appellant. 

Lyon  &  Lenehan,  B,  W.  Stewart,  and  Henderson  Hurd,  Daniels  ^ 
Kiesel  for  appellees. 

Granger,  J.-rl.  Tbe  grounds  upon  wMeh  It  fe  eougiit  to  avoM 
the  wiH  are  a  -wanrt:  of  testameDrtary  oapaeity,  and  andne  influence. 
An  assignment  of  enpor  that  the  court  erred  In  directing  a  verdlet 
sustaining  the  tH1>1  is  first  airgued,  and  the  fact  relied  upon  is  that 
there  "was  some  evidence;  and  then  fthe  rule  of  law  Is  Invoked  that, 
'Vhere  fhere  is  some  evidence  upon  the  wibole  case/'  the  coufc 
cannot  tnteffere  to  direct  a  verdict  The  cflaiim  Is  sustained  by 
quite  a  long  line  of  aujijhorlties  rtn  this  fitate  to  tiiat  effect,  to  whicih 
*t  Is  not  necessary  to  refer;  for  ttiait  rule  for  many  years  obtained, 
until  Meyer  v.  Houck  85  Iowa,  319  (52  N.  W.  Rep.  235),  when  we 
announced  the  more  satisCactory  rule  that  a  motion  to  direct  a  ver- 
dict ^JKnjOd  be  sustained  wTien,  considering  all  the  evidence,  it 
appeared  to  the  couit  that  it  would  be  -its  duty  to  set  aside  the 
verdict,  if  found  in  favor  of  the  (party  upon  whom  the  burden  of 
proof  rested.  T^th  cMs  rule  to  guide  us,  we  have  no  difllcuity  4n 
disposing  of  (this  assignment  of  error.  The  argument  is  notia  pre- 
sentation of  any  particular  evidence  upon  whlcih  a  verdict  couW 
rest,  if  found,  nor  a  reference  to  4any.  After  presenting  the  rule 
«and  aut/horlties  as  to  '^some  evidence"  being  sufficient  to  authorize 
a  submission  to  the  Jury,  we  are  aslied,  generally,  «to  give  the  tes- 
timony a  careful  p^msal,  and  partlcoterly  that  of  one  witness. 
We  may.  In  tlhe  €Mune  general  way,  dispose  of  the  question  by  say- 
ing that  we  have  given  it  sutft  examination,  land  conclude,  wdthout 
•hesitation,  that  a  verdict  for  the  pitaintiff  could  not  be  permitted 
»t»  stand.  The  testamentary  capacity  of  the  testatrl?:  Is  not  to  be 
even  doubted,  nor  is  the  evidence  as  to  undue  Influence  such  that 
*t  should  be  permitted  to  set  aside  so  sacre^  an  instrument  as  a 
laat  win  and  testament 

II.  There  are  nuany  objections  to  the  rulings  on  t^  admission 
of  testimony,  wftrich  we  liave  examined,  and,  in  some  particulars, 
answers  were  excluded  that  might  aiave  been  admitted;  but  tiie 
evidence  so  excluded,  If  admitted,  could  make  no  difference  with 
this  case.  With  it  before  the  Jury,  a  verdict  against  the  validtty 
of  tbe  will  couM  not  be  permitted  to  stand.  We  Tiave  examined 
with  care  eW  tihe  testlnwny  offered,  and  it  is  dearly  insuffldeDt  to 
set  aside  a  wHl.  The  trifling  errors  we  suggest  are  entirely  with- 
out prejudice,  and  the  Judgment  wJW  Ert»nd.— -^^j^rmerf. 


Digitized  by  VjOOQIC 


Appbndix. 


781 


Mabt  Nbuffsb,  Appellant,  y.  Mabtik  Moehn. 

Mabtin  Mobhn  y.  Mabt  Nbuffsb,  Appellant. 

Fbaubulbnt  oonvbtanob:   PariieipcUion  of  grantee  eaaerUicU^deo^ 
laration  of  grantor. 

Appeal  from  Des  Moines  District  C(>t*r<.— Hon.  James  D.  Smtthb, 

Judge. 

Fbidat,  Dec:  mbbb  18, 1895. 

7.  J.  Trtdoch  and  A.  M.  Antrobus  for  appellant. 

8.  2/.  Glasgow  and  John  M,  Mercer  for  appellee. 

Klmie,  J.— I.  Apoeltaint,  as  pladintiff,  began  fui  action  in  equity 
agahwt  tbe  def  endamit,  Martin;  Moehn,  to  eept  aside  a  deed  to  a  cer- 
tain 'M  In  the  city  of  Burlington^  Iowa,  which  ihad  been  executed 
by  one  Heixry  Moehn  to  (hie  son  Martin  Moehn,  and  which  was 
dadmed  to  be  fraudulent  as  against  the  plalnftiff,  a  •creditor  of  said 
Henry  Moehm.  Thereafter  Martin  Mo^hn,  the  defendai>t  in  said 
suit,  instituted  his  action  in  eqihity,  making  said  plaintiiff  and  the 
•^eriff  defendants,  and  seeking  therein  to  restrain  and  enjoin  the 
sale  of  the  premises  iu  controyersy.  The  causes  were  consolidated, 
smd  tried  as  one,  and  a  decree  entered  by  the  dower  court  dismisfe- 
Ing  plaintiff's  petition  in  the  first  case,  and  perpetually  enjoining 
(her  and  the  ^edff  of  the  county  from  selling  the  Dot  mow  in  dUs- 
pute.    From  'this  decree  she  appeals. 

The  various  pleadloigs  of  the  i>'irt1es  present  Itor  our  consdderar 
tion  but  one  question,  viz.,  was  the  conveyance  of  the  lot  in  con- 
troversy from  Henry  Moehm  >to  his  son  fraududent  as  against 
plaintiff?  It  is  undisputed  that  the  conveyance  was  made  shortly 
prior  to  the  recovery  of  plaintiff's  judgment.  The  evidence  on 
the  .part  of  plaintiff.  If  it  can  be  considered,  tends  to  show  that 
the  conveyance  was  fraudtdent,  and  that  no  comrfderatlon  existed 
for  it  Pt  appears  that  Henry  Moehn,  the  giamtor,  and  Monica 
Moehn,  Qiis  wife,  were  the  parents  of  the  grantee.  In  1887  they 
owned  certain  lots  In  the  city  of  Burlington,  upon  which  were  sit- 
uated some  buildings;  two  or  three  of  them  bein^  used  for  dweH- 
ings,  one  for  a  grocery,  one  for  a  cooper  ^hop,  and  one  fsor  a 
butcher  shop.  During  said  year  some  of  these  buliidings  were 
destroyed  by  fire.  Prior  thereto  appellee  and  his  wife  resided  in 
one  of  fhese  houses.  Now  appeMee  cflaims  that,  in  order  to  rebuild 
*  the  burned  buildings,  it  was  agreed  between  him  and  his  parents 
•that  if  appellee  would  furnish  the  money  to  rebuild  he  might 
reside  In  one  of  lihe  build ings  as  long  as  he  chose  so  to  do,  and  if 
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^e  Tepmov€^  t/hefrefroin  tliey  Trould  refund  the  amount  be  bad 
adTunced.  He  claims  that  in  pupsimnce  of  this  arrangement  he 
advanced  and  expended  from  one  tixmsaod  ®ix  hundred  dollars  to 
one  thousand  eight  hundred  dollars  for  labor  and  matertal  on  eaid 
rebuilding;  appellee  and  his  f€im1fly  resided  In  one  of  IJhese  bouses 
so  rebuilt  until  about  November,  1892,  and  paid  the  taxes  on  the 
property,  and  for  repairs  and  inerurance;  and  that  »the  taxes 
amounted  to  one  bundred  dofiaTO  per  jeast.  In?  the  year  1892, 
Monica  Moehn  died,  leaving  Jher  Oinsband,  the  father  of  app^lee, 
surviving  her,  he  then  being  seventy-elgiht  years  old.  In  August, 
1892,  appellee  was  building  a  house  for  himself  In  another  part  of 
the  city,  and  contemplated  removing  from  the  proi)erty  hereto- 
fore mentioned,  to  his  own  house.  About  this  time  the  deed  in 
ques^tion  was  made  from  the  father  to  the  son.  Appeliee  executed 
to  his  father  a  note  for  one  thousand  five  (hundred  dofllars  due  in 
sixty  days,  and  received  the  deed  which  conveyed  to  Qidm  the  lot 
in  controversy;  aUso  his  father's  intere^  in  the  estate  left  by  hte 
kite  wife.  This  interest  was  the  sum  of  one  thousand  two  hun- 
dred dollars  wbich  she  wWled  to  'hrm.  The  lot  in  controversy  was 
worth  one  thousand  dollafs.  When  iMa  deai  was  consummated 
appellee  says  It  was  the  understanding  and  agreement  had  with 
bis  father  that  if  app^ee  should  continue  to  reside  in  the  house 
so  rebuilt,  he  (appefKlee)  shouM  pay  the  note;  If,  however,  ei^>eUee 
removed  therefrom,  then  the  one  thousand  five  bundred  dollar 
note  was  to  be  applied  in  settlemeott  of  the  amount  advanced  by 
ai^)eUee  to  rebuild  the  buildings,  as  we  have  before  crtated.  In 
November,  1892,  appellee  removed  from  the  premises  In  contro- 
versy, and  he  testifies  that  he  then  had  a  settlement  with  tiis 
father,  wben  tbe  one  thousand  five  hundred  dofUar  note  wblb  sur- 
rendered by  the  father  to  him  as  paid  in  pursuance  of  their  agree- 
ment That  thereby  appeHee  became  the  owner  of  the  lot  in  ques- 
tion in  payment  and  settlement  of  the  oonount  he  bad  then 
advanced  to  bis  parents.  The  apoeOlee  testified  that  Tvben  he 
received  the  deed  he  had  no  knowledge  whatever  of  any  fraudu- 
lent intent  on  the  part  of  hie  father  in  the  dlspositioQ  of  the  prop- 
erty. There  is  no  direct  evidence  tJdat  appellee  did  have  such 
knowledge,  and,  if  he  did.  it  must  arise  from  the  facts  and  cir- 
cumstances In  the  case.  We  cannot  enter  upon  a  discussion  of 
them.  It  is  sufllcient  to  say,  however,  that,  even  if  the  father  had 
such  fraoHiuIent  inten)t,  It  is  not  shown  that  the  son  was  a  party 
to  it,  or  ihad  any  knowledge  of  it  v^^en  he  tJook  the  deed.  It  may 
be  admitted  that  the  arrangement  testified  to  by  -the  son  was,  to 
say  the  least,  unusual;  and  still  we  think  the  evidence  shows  it 
was  as  he  claims.  But.  however  that  may  be,  It  seems  to  us  that 
pflaintiff  has  failed  to  establish  her  case  against  the  defendant 
She  showed  by  her  witnesses  that  in  conversations  with  them  the 
father  had  made  use  of  language  showing  that  Ihe  was  goi/ng  to 
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put  the  title  to  this  lot  owt  of  bis  "hands  tn  order  to  prevent  pflalnt- 
Iff  from  getting  it,  and  that  it  was  «l  EAiam  eale,  and  withoort  con- 
sideration. Mo0t  of  these  statements  were  made  after  the  deed 
•bad  been  delivered.  None  of  them  occurred  in  presence  of  the 
grantee,  or  were  known  to  'bim.  They  were,  therefore,  not  admis- 
sible <as  against  the  grantee  as  a  basis  fbr  setting  ajslde  the  con- 
vey«uice.  It  is  well  settled  that  after  the  oonenmonation  of  a 
transfer  of  lanfd  tlie  grantor  becomes  a  stranger  to  the  title,  and 
bis  ficts  «ind  decfflarations  are  not  binding  upon  the  grantee,  and 
cannot  be  received  to  Impeach  the  character  of  the  conveyance  as 
being  fraudnlent.  Bump,  Fraud.  Gonv.  p.  587,  and  cases  cKed; 
QNeill  V.  Vandtrburg,  25  Iowa,  107;  Manufacturing  Co.  v.  Johnson, 
50  Iowa,  143;  Bener  v.  Edginqton,  76  Iowa,  105  (40  N.  W.  Rep. 
117);  Allen  v  Kirk,  81  Iowa,  658  (47  N.  W.  Rep.  906).  See.  aiteo. 
Bixby  v.  Vnrsknddon  63  Iowa,  164  (18  N.  W.  Rep.  875),  and  70 
Iowa,  726  (29  N.  W.  Rep.  626).  But  appeDant  contends  that  this 
evidence  was  not  offered  to  prove  the  fraudulent  transaction,  but 
for  the  purpose  of  sliowlng  the  fiauduflent  intent  on  the  part  of 
the  father.  If  it  be  conceded  <that  the  evidence  was  proper  for 
tliat  purpose,  still  we  think  that  appellant  has  failed  to  bring 
knowledge  of  tWs  intent  bome  to  the  son.  f%ise  v.  Walters,  28 
Iowa,  468.  Evidence  in  regard  to  the  declaration©  of  the  father 
made  prior  to  the  transfer  migbt  be  admissible  to  prove  the  fraud 
on  bis  part,  'but,  if  we  siiould  consider  sucli  evidence  in  this  case 
suflBcient  for  that  purpose,  still,  as  we  have  said  before,  neither 
knowledge  of  sfoeh  fraud  by  the  son,  nor  participation  by  him  in 
it,  is  shown.    The  decree  below  is  affirmed. 


EsTEY  &  Camp,  Appellants,  v.  John  Yetmeir  and  Mrs.  John  Ybt- 

MEIR. 

E^RAOTIOB     IN     SUPREME     COURT:       OERTIFIOATB    SHOULD    SHOW 
INVOLVED  QUESTIONS. 

Appeal  from  Webster  District  Court.— H.ON,  D.  R.  HiNDMAN,  Judge. 

Fridat,  December  13,  1895. 

B.  M.  WrigfU  for  appellants. 

Bottford,  Healy  &  Healy  for  appellees. 

Deemer,  J.— This  case  comes  to  us  on  a  certificate  fpom  the 
lower  court  The  natture  of  the  actkm  is  not  stated,  except  as  It 
mray  be  gathered  from  this  redtal  in  tbe  abstract:  '*Oq  it^  9tb 
day  of  October,  1894,    *    *    *    the  satd  court  entered  Judjoneoft 
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and  decree  dlsmlsEiiisr  pAactntlfTe  biiU  In  equity,  «md,  at  tlie  time  of 
fti^ning  assd  ffltng  said  decree,  signed  and  filed  the  fioQowIng  ea> 
tiflcate."  Onbe  certificate  itself,  after  42he  oaptlon,  commenceB: 
"This  aetionlnvolTlD^  less  than  a  hundred  doUaro,  It  la  desirable 
to  have  the  opinion  of  the  euinreme  court  on  the  following  ques- 
tions of  law."  Then  follow  the  two  questions  presented.  It 
nowhere  appears  that  the  questions  certified  are  Involved  in  the 
case.  Suc<b  a  cAiowlng  must  he  made  to  give  us  Jurlsdlcftion.  Lamb 
V  Bosf,  84  Iowa,  578  (51  N.  W.  Eep.  48);  Curran  v.  Conl  Co.,  63 
Iowa,  94  (18  N.  W.  Hep.  098);  Beach  v.  Donovan  74  Iowa,  543  (38 
N.  W.  Rep.  404);  Beeler  v.  Garrett,  76  Iowa,  231  (40  N.  W.  Eep  724). 
We  do  not  Ivave  juiiadlction,  and  the  appeal  Is  dismissed. 


Bbbt  Olson  v.  Ansel  Giffobd,  Appellant. 

DeLIYBRY  of  GIFT:     HELD  ESTABLISED. 

Appeal  from  Winneshiek  District  Court, — Hon.  E.  E.  Ooolst,  Judge. 

Friday,  December  18,  1895. 

Platiirtlff  stated  as  lite  cause  of  ecOon  t3Mut  on  December  21, 
1892,  i>e  was  Iftie  own^  of  four  horses,  one  set  of  tiamess,  one 
lumber  wa^n,  one  pair  of  bobsleij^hs,  and  one  road  cart,  all  of 
the  value  of  four  hundred  and  twenty-four  dc4rlars;  tliat  on  tliat 
day  defendant  took  iwssesslon  of  satd  property,  and  wrongfully 
converted  the  ectme  to  his  benefit,  and  that  on  that  day  plaintiff 
demanded  said  property  from  the  defendant,  wbo  refused  to  give 
«he  same  up  to  plaintiff,  wherefore  plaintiff  asks  to  recover  four 
hundred  and  twenty-four  dollars  and  Interest.  Defendaiit 
answered,  denying  generally.  The  case  was  tried  to  a  Jury,  and  a 
verdict  and  Judgment  Tendered  in  fayxx  of  the  ptaiivtlff  for  three 
4fanindred  and  fifty  doUars.    Defendant  fipQoeSiA,-- Affirmed. 

L.  Bullis  for  appellant. 

E.  B.  Acers  for  appellee. 

Given,  0.  J.— I.  The  sole  contention  is  whether  pl&intiff  was  the 
owner  of  the  property  described  in  IkIs  i>etltion.  Phiintiff,  at  the 
age  of  thirteen,  was  bound  by  the  board  of  9upervi9ors  to  the 
defendant,  until  he  should  arrive  at  the  age  of  el^teen  yean,  and 
he  continued  to  live  vrith  and  work  for  the  defendant  until  he 
arrived  a±  that  age.  Phiintifl  claims  to  ihave  acquired  part  of  the 
property  described  by  purchase  and  part  by  gift  and  delivery  from 
the  defendant.  Api>ellant  does  not  question  tb0t  there  is  evidence 
to  fiusrtaln  the  verdict  so  far  as  the  two  lnoraes  claimed  to  tmve 
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beeo  purchased  by  ptelnrtiff  fure  concefmed,  but  Ihls  conteirtkMi;  is 
that  as  to  the  remainder  of  the  property  dtalmed  by  ptointiff  as  a 
gift  from  defendant  there  is  no  evidence  of  delivery  thereof,  titie 
never  having  passed  to  the  pdaintlflC.  It  might  well  be  questioned 
wliether,  as  between  persons  differently  related,  amd  living  in  dif- 
ferent places,  the  facts  would  establish  a  delivery.  The  plaintiff 
lived  with  the  defendant,  and  this  property  was  kept  at  their 
common  home,  but  ^e  evidence  shows  that  this  property  was 
recognized  by  defendant  as  the  property  of  the  plaintiff,  and  that 
plaintiff  exercised  afll  the  dominion  and  control  over  said  xyroperty 
that  he  could  exercise  under  the  circumstances  under  which  the 
property  was  being  liept  The  question  whether  this  gift  property 
toad  been  delivered  to  the  platotiff  was  submitted  to  the  jury,  and 
we  wouW  not  be  warranted  In  dteturbing  its  verdict  finding  that 
there  was  a  delivery.  Authoirities  are  cited  'by  appellant  to  show 
that  to  pass  title  by  gift  there  mu^  be  a  delivery.  The  rule  Is  not 
questioned,  and  sudh  were  the  Instructions  of  the  court. 

II.  It  appears  that  appraJeers  were  called  lu  to  'divide  the 
property  of  the  defendant  between  him  and  his  wife.  Plaintiff 
introduced  evidence  to  show  that  on  that  occasion  the  defendant 
pohyted  out  the  property  in  question  as  the  property  of  the  ptolnt- 
dff,  and  that,  therefore,  it  was  not  taken  into  conslderatioD  in  the 
^vision  of  property  between  the  defendant  and  his  wife.  F.  M. 
Ackers  was  examined  upon  that  subject,  and  permitted  to  answer 
certain  questions  over  defendant's  objection,  ajad  of  this  defend- 
ant complains.  One  question  was  as  to  wliat  property  defendant 
had  set  aside  at  the  time  of  the  division  as  beflonging  to  the  plaint- 
iff. Also  the  object  of  the  appraisement,  «jid  whether  aH  the  other 
property  was  taken  into  consideration  in  -the  division.  There  was 
no  error  In  overruling  these  objections,  as  the  questions  called  for 
answers  tending  to  iOmw  that  the  defendant  admitted  the  property 
in  question  to  be  the  property  of  the  plaintiff.  Other  questions 
were  asked  and  objected  to,  but  the  record  does  not  disclose  that 
amy  answers  were  given;  therefore  there  was  no  prejudice,  even 
if  the  rulings  were  erroneous.  Other  errors  are  not  discussed; 
therefore,  under  familiar  rules,  wUl  not  be  considered.  We  dls- 
'Cover  no  error  in  the  record,  and  conctode  that,  under  the  evidence, 
iChe  verdict  cOioold  not  be  ^iBturbeCL,— Affirmed. 
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Mabk  Buford  v.  B.  G.  Devoe,  Appellant 
Appeal:    pbesxtmptions  for  ooubt  below:    assignments  or 

ERROR. 

Appeal  from  Louisa  District  Court,— B.ON.  A.  B.  Dbwby,  Judge. 

Saturday,  December  14, 1895. 

A-cUon  for  ttaad  to  ^the  cnile  of  a  potemt  of  or  on  tsnsitoYemeDt 
to  a  liTdTocarboii  ibumer,  for  the  etate  of  Mtosonrl,  the  sale  belnflr 
for  odie-liialf  interest  herein.  Judgment  for  plalnNifr,  and  the 
defendant  appealed.— JJ^rwed. 

L.  A.  Beiley  and  E.  O.  Weaver  for  appellant. 

C.  A,  Carpenter  for  appellee. 

Granger,  J.— The  action  is  ot  law,  and  w«a  tried  below  to  tiie 
ooart  witbont  a  ^nry.  The  ()etitio(ii  i^Siows:  That  IJhe  defeodanit 
(bad  sold  to  tihe  plaintiff  the  patent  for  one^half  the  staite  of  Mls- 
0oori  £or  five  thousand  dollars  In  casfti.  That  in  maMng  the  sale 
the  defendant  Tepresented  the  paitent  to  be  worth  ten  thansand 
dollars;  that  the  bupners  were  grea^t  tuel  savers,  and  In  successful 
use  im  a)l  lihe  Eastern  staftes,  and  partlcniaidy  at  Oolumbos,  Ohio, 
and  Muscatine,  Iowa;  tbat  tfhe  burnero  would  consume  but  one 
gallon  of  k)w-gT.ade  oW  In  el^t  ho»irs;  that  he  Ibad  miade  sales  of 
territory  to  different  ones  for  specified  amouofts,  including  the  state 
of  Iowa,  to  one  Hndidler,  of  Muscatine,  Iowa,  for  six  thousand  dol- 
lars. That  saUd  representation  was  fialse.  Tliat  Che  patent  is 
worthless.  And  damage  Is  asl^ed.  The  answer  is  a  dentei,  and  a 
sihowing  ■that  the  defendant  sold  the  state  of  Missouri  to  one 
QniDin,  and  that  at  tiie  instance  of  Quinn  be  made  the  conveyance 
of  itlhe  rigfht  to  manufacture  and  sell  in  Missouri  to  Qulnn  and  the 
pOalntiff. 

I.  The  finding  of  the  district  oourt  was  in  jireneral  terms 
for  the  ptointiff,  in  the  sum  of  two  tdiousand  two  bundred  and 
seventy  dollars.  The  'legal  effect  of  this  general  finding  is  the 
•finding  of  si>eciflc  teots  essential  to  tts  support,  Wherein  sucfti 
specific  findings  have  support  in  the  evidence;  that  is  every  specific 
fact  necessary  to  support  the  general  finding.  If  there  Is  evidence 
for  its  sufpport,  will  be  presumed.  The  contention  of  the  case  is 
that  the  Judgment  is  not  warranted  by  the  evidence.  WWle  It  Is 
true  that,  as  to  some  of  the  faots.  they  are  not  estabMfdied.  we 
tbink  that  no  one  can  read  the  evidence  without  being  convinced 
that  the  defendant,  with  the  aid  of  Quinn  perpetrated  a  gross 
Araud  on  the  plaintiff  by  misrepresentations  as  to  the  character 
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of  the  burner,  the  mmufactwre  of  it,  and  the  use  of  It.  There  is 
DO  doubt  of  this.  It  is  a  dear  case  of  fraud,  and  tibe  judgment 
'has  full  fiupporc  iu  the  eyddeqce.  It  is  of  no  use  to  set  out  eome 
parts  of  It,  and  all  cannot  well  be  presented. 

II.  There  is  an  flss^gnment  that  "the  court  erred  In  admitting 
testiniony  objected  to  by  the  defendant,  and  in  excluding  testi- 
mony offered  by  tihe  defendant,  on  the  trial."  The  assi^ment  is 
too  indefinite.  See  Wire  Co.  v  Rfe,  70  Iowa,  14  (20  N.  W.  Rep. 
784),  and  Armstrong  v,  Kilkn,  70  Iowa,  51  (30  N.  W.  Rep.  14).  The 
judgment  is  affirmed. 


William  Whitam  v.  The  Dubuque  &  Sioux  City  Railwat 
Company,  Appellant. 

Elements  of  oontbaot:  principal  and  agent— offered 
instruction,  estops  oomplaint  that  one  like  it  should 
not  have  been  given. 

Appeal  from  Hamilton  District  Court,— Hon.  D.  B.  Hindman,  Judge. 

Saturday,  December  14, 1895. 

Plaintiff  stated  ae  iris  cause  of  action  tshat  on  or  about  the 

day  of  May,  1889,  he  entered  into  a  verbal  contract  with  the 

defendant  for  the  erection  of  one  hundred  and  fifty  miles  in  length 
of  fence  on  the  line  of  its  road  between  Fort  Dodge  and  Waterloo 
and  from  Waterloo  to  Lyle,  ihe  to  furnisfli  all  tools  and  men  neces- 
«ary  to  do  the  work,  and  defendant  to  furnish  all  material,  said 
work  to  be  commenced  by  the  fifteenth  of  June,  1889,  and  com- 
pleted before  J«anuary  1,  1890;  that  plaintiff  was  to  receive  therefor 
thirteen  cents  i>er  i>0Kt  or  panel;  that  pkiintiff  purchased  a  large 
number  of  tools,  employed  and  boarded  men,  and  incurred  otlier 
expenses,  preparatory  to  commencinj^  said  work,  and  was  full> 
prepared  and  equipped,  and  ready  to  perform  said  contract;  that 
the  defendant,  without  cause  or  justification,  refused  him  said 
contract,  and  would  not  allow  him  to  go  to  work  on  the  same; 
that  he  used  efforts  to  obtain  other  employment  during  the  season 
of  1889,  but  was  unabQe  to  make  the  loss  igood;  that  by 
reason  of  the  refusal  of  the  defendant  to  fulfill  said 
contract  he  is  damaged  in  the  sum  of  tbree  thousand  dollars 
which  he  asks  to  recover.  The  defendant  answered,  denying  eadi 
and  every  of  said  allegations,  and  alleging  in  substance  as  follows: 
That  about  the  twentieth  of  June,  1889,  the  defendant  offered  to 
ontor  into  a  contract  with  plain-tiff  for  said  work,  or  any  part 
thereof,  and  that  afterward,  on  the  minth  day  of  July,  1889,  the 
plaintiff  entered  into  a  contract  in  writing  with  the  defendant  to 
do  a  certain  'part  of  said  work,  namely,  from  Waterlo )  to  Lvle; 
Vol.  96  la— 47 
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w^herefore  pQainMfT  is  estopped  from  maintaining  this  action. 
Defendant  denies  tb.it  any  other  than  said  written  contract  was 
ever  entered  into.  The  case  was  tried  to  a  Jury,  and  a  verdict  and 
Judgment  for  five  hundred  dollars  rendered  in  favor  of  the  plaint- 
ilT.     Defendant  appeals.— /tet7e7«e(i. 

John  F.  Dujicofhbc  and  Elyalt  &  HyaL  for  appellant. 
Wesley  Martin  and  D.  C.  Chase  for  appellee. 

Given,  C.  J.— I.  The  questions  presented  by  appellant  were 
»aved  by  exceptions  to  rulingB  opon  defendant's  motion  for  a 
verdict  and  motion  for  a  new  trial  Appellee,  to  establish  the 
alleged  verbal  contract,  introduced  evidence  of  certain  conversa- 
tions and  transactions  between  'himself  and  one  John  Holden,  an 
employe  of  appellant,  w<Lo  it  Is  daVmed  h:ad  authority  from  f^pel- 
lant  to  make  the  alleged  conti^act.  AppeUant  contends  that  there 
is  no  evidence  that  a  contract  was  made,  as  alleged,  and  no  evi- 
dence that  tHoklen  had  authority  from  api>eliaDt  to  make  such  a 
contract,  and  that,  theiefore,  the  court  erred  in  overruling  defend- 
ant's motion  for  a  verdict,  and  also  in  overruling  defendant's 
motion  for  a  new  tpial. 

We  first  inquire  whether  there  is  evidence  tending  to  sftiow 
that  the  alleged  verbaA  contract  was  made.  AppeUee  testifies  upcm 
that  subject  in  substance  as  follows:  That  on  May  28,  1889,  he 
was  at  Oherokee.  engaged  In  building  a  fence  for  defendant  around 
a  sand  pit,  when  (he  received  firom  Holden  a  telegram,  asking  him 
to  meet  ibim  next  day;  that  <he  met  Holden,  when  the  following 
conversation  occurred: 

"He  says:  *Did  you  get  my  note?'  I  says:  *Yes.'  *Now,'  he 
says,  'Whitman,  the  big  Job  is  come  on.  Mr.  Jacobs  sent  m«  here 
after  you,  for  fear  you  would  take  a  contract  west'  *W^'  I 
eays,  *Mr.  Holden,  Sullivan  and  me  is  figuring  o©  it  now.'  'Well/ 
lie  eays,  Mt  is  no  more  than  right  that  you  should  fence  our  divi- 
sion, because  we  have  got  you  to  work  these  last  six  or  seven  years 
past  over  this  line,  both  east  and  west,  and  It  is  no  more  than  right 
ttiat  you  should  work  for  us.*  Says  I:  *Mr.  Holden,  I  would  sooner 
work  under  you.  In  order  that,  when  I  want  material  under  you, 
I  can  ailways  get  It;  and  out  west  here  ftibey  are  very  slack  about 
getting  a  man  material.'  Says  I:  *ELow  many  miles  have  you  got 
for  me?'  Says  (he:  *We  -have  got  one  hundred  and  fifty  for  you- 
Can  you  do  it  this  season?  This  season?  I  can.'  *Oome  in  here 
as  quick  as  possible,  and  get  readv,  as  I  want  you  to  commence  as 
soon  as  the  tenth— not  later  than  the  fifteeaCh— of  Jxine^  1880.' 
Says  he:  *How  many  men  win  you  start  wHih?  Says  I:  *I  will 
start  with  twenty,  and  will  run  for  a  week,  and  I  will  figure  up  at 
the  end  of  the  week,  and,  if  I  aint  going  fast  enougb,  I  wiU  put 
on  ten  more,  and  run  a  thirty-'handed  gang.'     *How  many  hand 
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can  iHU  you  want  to  start  with?*  Says  I:  *I  wtll  start  with  two.* 
Says  <he:  'Your  owi>  'haiud  oar  is  at  Pat  SoUivan's,  at  Webster 
Olty,  aJn't  4t?*  Says  I:  Yes;  it  was  there  when  I  left*  Says  he: 
*It  Is  there  now,  and  I  will  have  another  one  iput  In  by  the  time 
you  are  ready.*  15)  at  was  about  all  that  was  said  at  that  time 
between  me  and  Mr.  Hoiden.*'  Witness  afterward  stated  that 
iHolden  «ald  that  the  one  hundred  and  fifty  miles  would  be  from 
Ft.  Dod^e  to  Waterloo,  and  by  the  branoh  to  Lyle.  Concede  that 
John  Hoiden  (had  authority  from  appeiOant  to  contract  for  tills 
fence,  and  we  think  that  there  was  in  this  evidence  such  a  showing  of 
the  contract  alleged  as  that  issue  was  properly  submitted  to  the 
jury.  It  is  true  the  contract  as  stated  by  appeUee  is  latHdng  ia 
many  of  the  details  that  are  usually  found  in  a  contract  of  such 
importance,  but  t?h!?  is  explained  somewhat  by  tibe  relations  of  the 
parties,  as  wHl  «hereaf  c^r  apear. 

Upon  the  issue  as  to  Holden's  authority,  there  Is  no  direct 
evidence  that  'he  had  authority  from  the  appellant  to  make  con- 
tracts like  the  one  ar^eged,  but,  on  the  contrary,  we  lutve  the  undis- 
puted evidence  of  several  of  appellant's  officers,  who  were  in 
position  to  know,  that  Hoiden  did  not  ^have  such  authority.  We 
do  not  understand  appeHee  to  claim  that  he  ^has  shown  seneral 
authority  to  Hoiden  to  make  such  contracts,  nor  express  authority 
to  make  the  contract  alleged.  Such  a  claim  would,  we  think,  be 
without  support  in  the.  evidence.  His  daim  Is,  though  not  so 
alleged,  that  the  defendant  -held  Hoiden  out  as  baving  the  author- 
ity, that  appellee  had  a  rifi^t  to,  and  did,  believe  that  Hoiden  Imd 
the  authority,  and  that,  af tw  the  contract  was  made,  the  defendant 
recognized  and  ratified  it.  These  contentions  wiU  be  better  under- 
stood by  first  noticing  the  relations  of  the  parties.  Prior  to  Octo- 
ber, 1888,  this  line  of  railway  was  operated  by  the  Illinois  Central 
Railway  Comxxany,  of  which  Hoiden  was  an  employe^  for  many 
years  in  the  capacity  of  road  supervisor  over  the  line  from  a  little 
west  of  Cedar  Falls  to  Ft  Dodge.  His  duties  were  to  supervise 
tlie  repairing  of  tracKs  on  his  own  sections  only,  and  he  had  nothing 
to  do  with  any  other  part  of  the  road.  During  the  six  or  seven 
years  preceding  October.  1888,  the  plaintifT  liad  done  the  work  of 
building  and  repairing  right  of  way  fences  for  the  HUinols  Central 
Railway  Companj  at  various  points  along  the  line,  sometimes 
constructing  continuous  lines  of  fences  from  one  to  five  ml-les  in 
length.  There  Is  evidence  tending  to  show  that  some  of  this 
work  was  done  at  the  iiistance  of  Hoiden  and  of  other  supervisors, 
and  generally  without  any  written  contract.  Hoiden  continued  to 
occupy  the  same  position  after  the  road  came  Into  the  poesesion 
and  control  of  appcUast,  and  appellee,  as  we  tiave  seen,  was 
engaged  in  buildlog  a  fence  for  appellant  around  a  sand  pft  at 
Cherokee  at  the  time  it  is  claimed  this  verbal  contract  was  made. 
It  is  probably  true  that,  'because  of  these  relations,  appellee 
believed  that  Hoiden  liad  authoritv  to  make  the  alleged  contract 
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on  belialf  of  this  apellant.  Appellant,  no  doubt,  liad  in  contem- 
plation in  June,  1888,  the  erection  of  these  one  hundred  and  fifty 
miles  of  fence  in  compddance  with  the  recently  enacted  statute  in 
regard  to  fencing  railroad  rights  of  way.  The  evidence  ©hows 
without  contradiction  that  when  fences  were  to  be  built,  the  order 
would  originate  from  appellant's  general  manager  who  would 
instruct  the  superintendent,  and  he,  in  turn,  the  road  master,  who 
would  intrust  supervision  of  it  to  the  road  supervisors,  within 
their  respective  sections.  The  only  evidence  that  Holden  had  any 
authority  from  his  superior  is  the  statement  of  appellee  that 
Holden  said:  *'Mr.  Jacobs  sent  me  here  after  you,  for  fear  yon 
would  talce  the  contract  west"  Mr.  Jacobs  was  appellant's  road 
master,  The  court  instructed  to  the  efiTect  that  Hhe  manner 
in  wliich  business  had  been  done  prior  to  the  time  that  appellant 
became  the  ovmer  of  the  road  (October,  1888)  should  not  be  con- 
sidered 'In  determining  the  liability  of  the  defendant  to  the  plaint- 
iff." No  complaint  is  made  of  this  instruction.  It  is  therefore  the 
law  of  the  case,  and  takes  out  of  it  any  inference  that  might  arise 
as  to  Holden*s  authority,  because  of  the  manner  in  which  appellee 
^ad  dealt  with  tbe  agents  of  the  Illinois  Central  Railway  Company. 

Ae  already  stated,  there  Is  no  evidence  of  any  express  authority 
to  Holden  to  malce  this  contract,  but,  on  the  contrary,  that  he  had 
no  such  authority.  His  statement  that  Jacobs  had  sent  iiim  after 
the  plaintiff  was  not  even  an  assertion  of  authority  to  make  this 
contract,  nor  could  the  authority  be  efftabli^ed  by  the  declara- 
tions of  Holden  alone.  We  think  it  is  clear  that  there  is  an  entire 
absence  of  evidence  to  show  that  Holden  had  authority  to  make 
a  contract  such  as  that  alleged. 

The  facts  relied  upon  by  appellee  as  constituting  a  ratification 
of  the  contract  by  appellant  are  these:  Appellee  says  the  defend- 
ant recognized  tne  contract  by  sending  cars  to  Webster  City  for 
plaintiff's  use;  that  the  company  Issued  an  employe's  pass  to  the 
plaintiff,  and  allowed  plaintiff  to  hire  men  and  buy  tools  for  the 
work.  Instead  of  disaflarming  the  contract  within  a  reasonable 
time.  We  do  not  find  that  any  cars  were  sent  to  Webster  City 
other  than  fhe  one  that  the  plaintiff  aOready  had,  and  the 
employes*  passes  Issued  to  the  plaintiff  have  no  necessary  reference 
to  this  contract,  but  are  rather  referable  to  the  prior  and  subse- 
quent employment  of  the  plaintiff,  as  will  'hereafter  appear. 
Holden  sent  him  a  time  card  June  10,  1880,  witii  a  caution  not  to 
get  his  cars  run  into,  but  this  is  explained  by  plaintiff's  being 
then  employed  at  the  sand  pit  at  Cherokee. 

We  discover  no  evidence  whatever  of  «my  ratification  toy  the 
appellant.  On  the  contrary,  it  appears  that  appellant's  agents  at 
an  times  denied  the  contract,  and  the  authority  of  Holden  to  make 
it,  and  that  interviews  with  iflalntiff  on  the  subject  resulted  in 
app^ant's  offering  to  give  him  a  contract  for  one  hundred  and 
fifty  miles  of  fence,  upon  certain  conditions  as  to  price,  etc.,  wblcli 
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he  decMned.  Tbeir  negotiations  resulted  to  a  written  contrat?t 
lyeing  entered  into  between  the  plaintiff  and  M.  GHleas,  enperin- 
tendent  of  aOTellant^s  company,  whereby  plaintiff  was  to  erect 
what  rtght  of  way  fence  was  required  to  Inclose  Iflie  road  between 
Cedar  FaHs  JunctiOD  and  Nashua.  Tbds  contract  both  parties 
fully  ];)erformed.  Appellee  contends  that  "he  entered  into  this  con> 
tract  to  lessen  tbe  damages  (tfh&t  reeuftted  to  *htm  from  the  refusal 
of  the  appellant  tc  allow  (him  to  construct  the  one  ^hundred  and 
fifty  miles  of  fence.  We  think  there  is  an  entire  absence  of  evidence 
to  show  that  appellant  accepted  or  ratified  the  alleged  verbal  con- 
tmct,  and  ISiat  this  subseauent  contract  in  writing  was  entered 
into  with  the  knowle^e,  on  the  part  of  the  plaintiff,  that  tlie 
defendant  had  at  all  times  denied  the  authority  of  <Holden  to  liave 
made  the  verbal  contract  or  tbat  It  was  liable  tlierefor.  There 
being  no  evidence  of  authority  In  Hotden  to  make  the  contract,  nor 
of  a  ratificatioii  thereof  by  the  appellant,  we  tliink  the  court  erred 
In  not  sustaini^ng  the  appellant's  anotlon  for  a  verdict  and  the 
motion  for  a  new  trial. 

II.  Appellant's  further  contention  Is  that  the  verdict  is  '*!? 
express  opposition  to  the  charge  of  the  court."  This  position  we 
think  is  well  taken.  In  view  of  the  evidence.  It  is  difficult  to  see 
(how,  under  the  instructions,  ithe  jury  could  have  found  that 
Hdden  had  authority  to  make  the  contract,  or  that  the  defendant 
(bad  ratified  it. 

Some  complaint  is  made  of  the  instructions  given.  It  is  com- 
plained that  the  court  erred  in  submdtting  the  q:uestlon  of  ratifi- 
cation, because  there  was  no  allegation  to  that  effect.  It  is  true 
plaintiff  did  not  allege  ratification,  but  appellant  asked  three 
Instructions,  in  the  first  of  vi^ieh  the  ouestlon  of  ratification  Ib 
asked  to  be  submitted.  True  this  instruction  was  refused,  but 
the  appellant  ehould  not  complalii  that  that  feature  of  it  was 
embraced  in  instructions  given  by  the  court.  The  other  objections 
taken  to  instructions  seem  to  us  to  be  without  merit,  and  are 
therefore  not  further  noticed. 

For  the  reasons  stated,  we  concliide  Ifhat  the  Judgment  of  the 
district  court  mufTt  be  reversed. 
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U.  C.  Waits.  Appellant  y.  D.  S.  High. 

SUCCESSrVB     PABTNERSHIP:        LIABILITY     OP     MEMBEB  —  STATEMENT: 

When  evidence  against  ^rwi— books  op   account:   sbcondart 

BYIDENCB — WITNESS  COMPETENCY. 

Appeal  from  Bremer  District  Court. —Hov.  P.  W.  Bubb,  Judge. 

Saturday,  December  14,  1895. 

Action  to  recover  six  hun<ired  and  eigbt  dollars  and  seventy- 
two  cents,  balance  alleged  to  be  due  for  flour  furnished  by  the 
plalntlfT  to  be  sold  on  commission,  and  sold.  The  defendant  ans- 
wered, denying  generally,  and  the  case  was  tried  to  a  Jury.  Ver- 
dict and  Judgment  were  rendered  in  favor  of  defendant.  Plaintiff 
appeals.  —Rtversed. 

E.  L,  Smalley  for  appellant. 

M,  B,  Dougherty  and  Gibson  A  Dawson  for  appellee. 

GWven,  0.  J.  I.  The  Issues  will  suflOciently  appear  from  the 
following  statement  of  the  facts  which  are  uncontroverted,  or 
fully  established  by  the  evidence:  On  September  17  and  October 
12,  1888,  the  plaintiff  shipped  to  A.  G.  Keene  &  Go.,  a  firm  com- 
posed of  A.  G.  Keene  and  A.  M.  Corey,  doing  a  commission  business 
at  Minneapolis,  consignments  of  flour  of  different  grades,  to  sell 
on  commission,  which  consignments  were  duly  received.  In  a  short 
time  after  October  twelfth,  Keene  retired  from  said  firm  and 
business.  Corey  ontinued  the  business  alone  tlHi  November  15, 
1888,  when  "he  sold  a  one-half  interest  therein  to  the  defendant. 
High.  After  that  date  the  business  was  carried  on  by  the  firm  of 
High  &  Corev  until  December  first.  When  Corey  8o4d  his  interest 
to  L.  D.  Peclc.  Thereafter  the  business  was  carried  on  by  the 
firm  of  High  &  Peck  until  about  the  first  of  March,  1889,  when 
ithey  closed  out,  and  ceased  btusiness.  Each  of  these  successors  to 
Keene  &  Co.  received  from  his  "predecessor  aU  of  this  flour  that 
was  on  'hand  at  the  time  of  tbe  transfer  of  the  business,  and  High 
&  Peck  sold  all  t'hat  came  into  their  hands  before  going  out  of 
business.  Plaintiff  alleged  that  the  firm  of  High  &  Corey  assumed 
the  indebtedness  of  Keene  &  Co.  and  of  Corey,  and  thereiore  asKs 
to  recovw  from  defendant  the  value  of  the  flour  sold  by  Keene  & 
Co.  and  by  Corey.  There  was  no  evidence  to  sustain  this  claim, 
and  it  was  not  submitted  to  the  jury.  Plaintiff  also  seeks  to 
recover  of  the  defendant  Individually  the  value  of  so  much  of  saki 
fioiur  as  came  into  the  ipossession  of  said  firms  of  whicSi  be  was  a 
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member.  It  Is  not  questioned  but  tbat  the  defendant  Is  Individn- 
ally  liable  for  wbateyer  indebtedness  may  exist  against  eitlier  of 
Ills  said  ftrme  to  tbe  piaintiflf  on  account  of  said  flour.  The  defend- 
ant admits  in  hte  eviden<»e  tbat  there  were  sixty  to  eighty  sacks 
that  came  into  the  "hands  of  Hlgb  &  Oorey,  and  contends  tliat  the 
credits  whkrh  plaintiff  admits  are  sufficient  to  pay  for  that  amount 
of  flour.  Tihe  plaintiff  claims  tbat  a  much  larger  quantity  came 
into  tbe  hands  of  said  firm.  The  contention,  then,  is  as  to  tbe 
quantity  of  said  flour  that  came  Into  the  'bands  of  the  firms  of 
•which  defendant  was  a  member. 

II.  Plaintiff's  first  complaint  is  of  a  number  of  rulings  made 
In  taking  the  testimony,  and  especially  upon  tbe  examination  of  G. 
W.  Nash,  wbo  was  called  by  the  i^aintlff  to  tfhow  tbe  amount  of 
said  fiour  that  came  into  the  hands  of  Higib  &  Corey  and  High  & 
Peck.  It  appears  without  question  tbat  Mr.  High  resided  at  some 
distance  from  the  place  of  business,  and  did  not  giye  bis  personal 
attention  to  the  business;  that  be  employed  Mr.  Nash,  as  he  says, 
''as  a  clerk  to  'look  after  my/busiaesa  wlien  I  was  not  there." 
Nash  testifies  that  he  was  employed  to  bave  tbe  control  of  tbe 
funds;  to  attend  to  High's  part  of  tbe  business.  "I  was  to  step 
light  into  Mt.  High's  shoes  as  to  buying  and  selling,  and  was  to 
ibave  control  of  the  handling  of  tbe  funds,  deposit  the  funds  In 
bank,  and  check  them  out.  Mr.  Corey  said  he  would  accept  that 
arrangement."  Mr.  Na&b  kefpt  the  books  and  superintended  tbe 
business  for  Mr.  Higb  from  tbe  time  High  went  into  business  until 
it  was  finally  closed  out.  Nash  made  an  Inventory  of  the  stock  on 
band,  including  this  flour,  at  the  time  High  went  Into  tbe  busi- 
ness, and  also  when  Peck  was  taken  in  as  a  partner  with  High. 
These  inventOTles  were  entered  on  tbe  books.  Each  successor  to 
the  'business  continued  to  use  the  same  books  of  amount  that 
were  used  by  Keene  &  Co.,  and  without  opening  new  accounts.  At 
the  close  of  the  business  these  books  were  taken  by  Mr.  Peck,  and 
were  not  produced  on  the  trial.  Between  January  20  and  Febru- 
ary 10,  1888,  Mr.  Naj^,  at  the  request  of  tbe  iflalntiff,  made  and 
•handed  to  him  a  statement,  Identified  as  "Exhibit  F,"  from  tbe 
books,  sbowlDg  the  amount  of  fiour  of  each  grade  received  and 
sold  by  High  &  Corey,  and  the  amount  received  and  sold  by  Etigh 
&  Peck.  Afterward  he  made  another  statement,— Exhibit  B,— 
which  was  mai'led  to  plaintiff  with  a  letter.— Exhibit  H,— dated 
January  22,  1889,  written  and  signed  by  Mr.  Corey.  This  state- 
ment inclfuded  thp  account  of  Keene  &  Co.,  and  ^ows  tbe  quan- 
tity of  each  grade  of  fiour  transferred  to  Hlgib  &  Oorey.  A  number 
of  tbe  rulings  excepttd  to  were  made  upon  tbe  ground  tbat  plain- 
tiff had  not  laid  the  proper  foundation  for  introducing  secondary 
evidence  of  tlie  contents  of  tbe  books.  The  books  were  token  by 
Mr.  Peck  at  the  close  of  business,  and  the  only  reasons  given  for 
their  nonproduction  on  tbe  trial  were  tbat  inquides  made  a  year 
or  two  before  the  trial,  and  again  a  few  days  before  the  trial. 
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failed  to  discover  the  "wliereabouts  of  Mr.  Peck;  and  also  because 
ITie  books  were  in  another  state,  and  beyond  the  Jurisdiction  of  tiie 
court.  The  inquiries  as  to  the  whereabouts  of  Mr.  Peck  were  not 
made  to  that  extent  nor  with  that  diligence  that  should  have  been 
exercised.  It  does  not  appear  that  diligent  inquiiT  wowld  not  have 
led  to  ascertaining  his  whereabouts  and  the  finding  of  the  1xx>k8. 
It  does  not  follow  that,  because  the  books  were  in  another  state, 
their  production  at  the  trial  co^iTd  nat  have  been  seciired«  We 
think  the  court  'held  properly  that  plaintiff  was  not  entitled  to 
introduce  secondary  evidence  as  to  the  contents  of  the  books. 

ni.  Mr.  Nash  having  identified  the  statement,  Exhibit  F, 
plaintiff  sought  to  have  him  state  the  amount  of  fiour  that  came 
Into  the  hands  of  Hlgli  &  Corey  by  refreshing  Ills  recollection  from 
said  memorandum.  Mr.  Nash  stated,  in  substance,  that  he  recol- 
lected, independently  of  the  memorandum,  that  there  was  fiour 
from  plaintiff  that  <;ame  into  the  hands  of  High  &  Corey,  but  he 
did  not  remember  the  nonrber  of  sacks,  and  that  the  statement 
did  not  refresh  his  memory  as  to  the  number.  He  was  asked: 
"Can  you  ref  reifli  your  recollection  as  to  the  number  that  was  there 
by  looking  at  that  memorandum?'  To  this  the  answered:  "Not  to 
make  my  memory  state  the  fact.  I  can  only  state  wliat  the  state- 
ment contains."  There  was  no  error  In  holding  that  the  witness 
n^ght  not  state  what  the  statement  contained.  Plaixvtiff,  having 
identified  Exhibi-t  F,  as  already  stated,  offered  the  same  in  evi- 
dence, to  which  defendant^'Objected,  on  the  grounds  that  it  was 
Immaterial!,  improper,  incompetent,  secondary,  hearsay,  and  not 
binding  upon  the  defendant.  The  court  overruled  this  objection 
to  so  much  of  Exhibit  F  as  stated  the  account  of  High  &  Peck  wRh 
plaintiff,  and  sustained  It  as  to  so  much  as  showed  the  account  of 
High  &  Corey  with  the  plaintiff.  The  reason  given  for  excluding 
the  statement  of  the  account  with  High  &  Corey  was  because  It 
was  made  after  that  firm  had  been  succeeded  in  business  by  High 
&  Peck.  The  statement  as  to  Higih  &  Peck  was  admitted  because 
made  during  the  existence  of  that  partnership,  and  upon  the 
theory!  irfliat  Mr.  Na«h  made  it  by  authority  of  defendant  as  his 
agent.  Being  individually  liable  for  the  indebtedness  of  tx>th 
^ms,  and  Nash  having  acted  by  authority  for  h^m  during  the  time 
both  firms  were  in  existence,  we  think  defendant  was  bound  by 
this  authorized  act  of  Naah  as  to  the  entire  statement,  Exliibit  F. 
Nash  having  authority  <to  act  for  the  defendant,  the  making  of  tliis 
statement,  Exhibit  F,  was  in  the  Mne  of  his  duties  and  authority; 
and  was  admissible  the  same  as  if  the  statements  had  been  made 
by  the  defendant  himself.  We  think  the  court  erred  in  not  admlt- 
tiog  the  entire  exhibit.  For  the  same  reason  we  think  the  court 
erred  in  excluding  exhibit  B.  A  number  of  other  rulings  of  the 
court  excepted  to,  in  the  taking  of  testimony,  are  discussed,  but 
are  not  of  suflSclent  Importance  to  require  further  notice. 
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IV.  Th§  <»urt  instructed  that  under  the  evldCDce  the  Jury 
would  not  be  warranted  in  findinsr  any  amount  due  to  the  plaintiff 
from  the  defendant  "for  any  flour  sold  by  A.  Q.  Keene  &  Co.,  A. 
M.  Corey,  or  High  &  Corey."  We  think  the  court  erred  in  so 
instructing  as  to  flour  sold  'by  High  &  Corey.  There  was  some 
evidence  tending  to  show  the  amount  of  flour  that  came  into  the 
hands  of  Hl^  &  Corey  and  the  amount  that  came  to  High  & 
Peck.  Surely,  the  defendant  is  as  liable  for  the  flour  sold  by  High 
&  Corey  as  for  that  which  was  sold  by  High  &  Peck.  The  court, 
acting  upon  the  theory  that  defendant  was  not  liable,  under  the 
evidence,  for  flour  sold  by  High  &  Corey,  gave  other  instructions  to 
the  same  effect,  which  we  think  were  erroneous,  and  prejudicial 
to  appellant.  Our  conclusion  is  that  for  the  reason  stated  the 
jtidgment  of  the  district  court  must  be  rcverstU. 


The  MoCobmiok  Habybsting  Maohinb  Company  v.  W.   S.      1 96  745 
Llewellyn,  Appellant.  |ii£^ 

fiSDEMPTION:    Junior  mortgage. 

Appeal  from  Appanoose  District  Court— 'KoN,  H.  C.  Tr  \TERS,  Judge. 

Saturday,  Deoembbr  14, 18d5. 

This  is  a  suit  in  equity  to  redeem  real  estate  from  a  sale  made 
in  pursuance  of  the  foreclosure  of  a  mortgage.  There  was  a  decree 
In  the  court  below  for  the  plaintiff,  and  defendant  apeals.  Affirmed. 

Porter  A  Porter  for  appellant. 

T.  M.  Fee  for  appeUee. 

Bothroek,  J.  The  cause  was  sabmitted  in  the  court  below 
iipon  an  agreed  statement  of  facts.  It  is  unnecessary  to  set  out 
the  statement  in  full.  The  facts  necessary  to  determine  the  ques- 
tion invofkved,  ^briefly  stated,  are  b&  follows.  George  W.  Horn  was 
the  owner  of  the  land  In  controversy,  and  on  the  first  day  of 
February,  1883,  «he  executed  a  mortgage  thereon  to  the  Phoenix 
Mutual  Life  Insrurance  Company,  to  secure  the  payment  of  eight 
hundred  dollars.  On  the  first  day  of  December  in  the  same  year, 
he  executed  another  mortgage  on  «aid  land  to  said  insurance  com- 
pany, to  secure  the  payment  of  one  thousand  two  hundred  dollars. 
On  the  fourth  day  of  October.  1884,  said  Horn  sold  and  conveyed 
the  land  to  Jacob  R.  Babbitt,  who  assumed  the  payment  of  the 
said  mortgages,  and  Babbitt  executed  a  mortgage  on  ohe  land 
to  Horn  to  secure  the  payment  of  six  hundred  dollars.  On  the 
twentieth   day  of  July,   1886,    the   Phoenix   Insurance   Company 
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commenced  actions  for  foreclosure  on  each  of  Its  s&i^  aiort^ages; 
and,  on  the  twenty-fonrth  day  of  Atwrust  in  the  same  year  judg- 
ments and  decrees  of  foreclosure  were  entered  In  each  case;  and, 
on  ihe  twenty-eighth  of  September  in  said  year,  si)ecial  executions 
were  issued  on  each  of  said  Judgments,  and  the  land  was  sold  on 
said  executions  to  the  Insurance  company  for  the  fuH  amount  of 
the  Judgments,  inte-^st  and  costs.  On  the  eighth  day  of 
December,  1886,  George  W.  Horn  commenced  an  action  against 
Babbitt  for  the  foreclosure  of  his  mortgage;  and  on  the  fourth 
day  of  April,  1887,  Judgment  and  decree  were  entered  against 
Babbitt  for  the  debt  and  costs,  and  a  special  execution  was 
issued  and  tlhe  land  was  sold  to  George  W.  Horn  on  said  execution 
on  the  twenty-ninth  day  of  July,  1887.  The  insurance  company 
and  Horn  assigned  their  certificates  of  sale  to  Llewellyn,  the 
defendant  herein;  and  on  the  tbird  day  of  December,  1887,  a 
sheriff's  deed  was  made  to  the  defendant  on  the  sale  under  the 
insurance  company's  mortgage;  and  on  the  seventh  day  of  Sep- 
.tember,  1888,  a  sheriff's  deed  was  executed  to  the  defendant,  under 
the  foreclosure  of  the  mortgage  from  Babbitt  to  Horn. 

It  will  be  observed  that  these  two  deeds  made  to  the  defend- 
ant invested  him  with  all  the  title  which  could  be  acquired  under 
the  three  mortgages  above  named.  It  is  under  these  deeds  that 
tlie  defendant  ctolms  he  has  the  absolute  title  to  the  land,  clear 
and  free  of  Hens  or  incumbrances. 

We  will  now  state  the  facts  upon  which  the  plaintiff  founds 
Its  rights  to  redeem  from  the  above-described  foreclosures:  On 
the  thirty-first  day  of  January,  1885.  Babbitt  executed  a  mortgage 
upon  the  land  to  the  plaintiff  herein,  to  secure  the  payment  of 
two  hundred  and  ninety  dollars.  This  mortgage  was  i>ayable  ou 
the  first  day  of  December,  1885,  with  ten  per  cent,  interest  from 
date.  On  the  seventeenth  day  of  March,  1887,  the  plaintiff  com- 
menced an  action  against  Babbitt  to  foreclose  Its  mortgage. 
Babbitt,  the  mortgagor,  and  Llewellyn,  were  made  parties  defend- 
ant. A  decree  was  entered  foreclosing  that  mortgage  on  the 
thirty-first  day  of  March,  1887;  and  on  April  second,  in  the  same 
year,  a  special  execution  was  Issued,  and  the  land  was  sold  there- 
under to  the  plaintiff  for  the  full  amount  of  the  judgment,  interest, 
and  costs;  and  on  the  twenty-seventh  day  of  May,  foHowing,  a 
sheriff's  certificate  of  sale  was  made.  No  sheriff's  deed  has  been 
made  In  pursuance  of  this  sale.  A  most  important  fact  to  'be  con- 
sidered in  determining  the  right  to  redemption  Is  that  In  each  one 
of  the  foreclosures  of  the  mortgages  to  the  Insurance  company, 
and  the  mortgage  to  Horn,  the  parties  executing  the  mortgages 
were  alone  made  parties  defendant,  except  that  Llewellyn  was 
made  a  defendant  In  the  foreclosure  of  the  Horn  mortgage.  The 
plaintiff  herein  was  a  Junior  mortga^ree,  and  was  not  made  a 
party.     If   this  were  all  there  is  in  the  case,   the  right  of  the 
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plaintiff  to  redeem  by  an  action  in  equity  Is  conceded.    We  need 
not  cite  authority  In  s'lpport  of  this  fundamental  equitable  rule. 

As  we  understand  counsel  for  appellant,  they  claim  that  the 
right  of  plaintiff  to  redeem  was  lost  because  of  the  foreclosure  of 
its  mortgage,  and  the  sale  of  the  land  on  special  execution,  at 
which  sale  the  plaintiff  bid  the  full  amount  of  the  Jud^nnent, 
Interest,  and  costs.  It  is  contended  that  this  was  a  full  satis- 
faction of  the  Judgment.  The  argument  in  support  of  this  ixropo- 
sition,  briefly  stated,  Is  that,  as  the  sheriff's  sale  to  the  plaintiff 
was  made  'l>efore  the  right  of  redemption  under  the  other  fore- 
closures expired,  and  before  Llewellyn  was  entitled  to  a  deed,  it 
was  a  sale  of  Babbitt's  right  of  redemption,  and  that  the  plaint- 
iff imlght  'have  taken  possession  under  the  sale,  and  'held  the  land 
until  the  expiration  of  the  right  of  redemption,  or  it  might  "have 
effected  a  statutory  redemption.  It  does  not  appear  that  the 
plaintiff  attempted  to  take  i>ossesion  of  the  land.  The  thought  of 
counsel  appears  to  be  that  the  sale  under  the  foreclosure  is  a  com- 
plete satisfaction,  and,  because  the  sale  has  not  been  set  aside, 
the  plaintiff  cannot  redeem.  We  do  not  believe  that  this  rule  has 
any  application  to  an  equitable  action  by  a  junior  mortgagee 
to  redeem  from  senior  mortgagees.  It  was  the  right  of  the  Junior 
mortgagee  to  redeem,  and  to  maintain  an  action  for  that  purpose, 
and  In  equity  nothing  tess  than  a  redemption  from  him  by  the 
senior  mortgagee  ought  to  be  held  to  bar  him  from  his  right  of 
redemption.  The  defendant,  Llewellyn,  was  at  all  ti-mes  charged 
by  the  record  of  the  mortgage  with  notice  of  the  right  of  the 
plaintiff  to  redeem  and  nothing  but  actual  payment  of  It  ought  to 
be  held  to  be  a  defense  to  an  action  In  equity  to  redeem.  The 
decree  of  the  district  court  is  '  JJimud. 


The  Atbbt  Planter  Company,  Appellant,  v.  C.  M.  Mabtz. 
Practice  in  supreme  court:    uncertified  abstraot. 
Appeal  from  Plymouth  District  CouW.— Hon.  F  R.  Gaynor,  Judge. 
Friday,  January  24, 1896. 

J.  M,  Wormley  and  Sammis  &  Scott  for  appellant 

C.  B.  Metcalfe,  Ira  T.  Martin^  ejid  Ar go,  Mc  Duffle  &  Beichmann 
for  appellee. 

Given,  J.— 1.    This  case  Is  submitted  upon  wihat  purports  to 

*  be  appellant's  abstract  of  the  record,  appellant's  argument,  and 

appellee's  denial  of  said  abstract.    The  abstract  Is  not  stated  to  be 

a  full  and  complete  abstract,  and  "appellee  denies  that  appellant's 
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abstract  of  the  record  Is  a  full  and  complete  or  correct  abstract 
of  the  record  and  evidence  in  said  cause."  The  errors  assigned 
and  discussed  by  a/ppellant  Involve  an  examination  of  the  evi- 
dence. As  the  abstract  is  denied,  and  is  not  stated  to  be  a  correct 
afbstract,  we  cannot,  under  the  rules,  consider  the  evidence  as 
therein  presented.  Whether,  notwithstanding  appellee's  denial, 
the  evidence  might  be  considered  If  the  abstract  had  been  properly 
certified  we  do  not  determine.  We  si-mply  say  that,  being  denied, 
and  not  being  certified,  it  cannot  be  considered.  It  follows  tihat 
the  judgment  of  the  dlBtrict  court  must  be  affirmed. 


Oba  D.  Pitkin  v.  W.  G.  Peet,  et  al,.  Appellants. 

Practice  Supreme  Coort:  jitdioial  notiob.    The  supreme  court  will 

2    take  notice  of  its  decision,  and  the  record  of  a  case  in  which,  on 

rehearing,  it  has  entered  a  procedendo,  so  that  an  abstract  on 

appeal  from  a  decree  entered  in  accordance  with  the  procedendo 

need  not  set  out  the  evidence  in  the  case. 

Abstract:  Name  of  District  Judge.    Under  supreme  ootirt  rules, 
1    section,  117,  requiring  an  abstract  on  appeal  to  show  the  name  of 

the  trial  judge,  it  is  sufficient  if  the  name  of  the  trial  Judge  appears 

in  any  part  of  the  abstract 

Rehearing.    A  rehearing  of  a  case  on  appeal  suspends  the  former 
8    opinion  rendered,  and  no  portion  of  the  former  opinion  will  be 

operative  unless  affirmatively  adopted  on  the  final  determination 

on  rehearing. 

Appeal  from  Jones  District  Court.— Hon.  James  D.  Giffbn,  Judge. 

Tuesday,  October  22, 1896. 

Action  In  equity  for  the  inten>retatlon  of  a  will  and  an  ante- 
nuptial contract.  The  district  court  rendered  a  decree  from  which 
appeals  were  taken  by  all  of  the  parties  to  the  action.  The 
result  Is  shown  In  the  final  opinion  reported  In  87  Iowa,  286  (54  N. 
W.  Rep.  215).  A  procedendo  having  been  issued,  directing  the 
district  court  to  proceed  in  accordance  with  the  opinion,  a  decree 
was  rendered  from  which  William  G.  Peet,  as  an  Individual,  and 
as  executor  of  the  state  of  James  M.  Peet,  deceased,  appeals.— 
Keversed. 

J,  W.  Jamison  for  appeUants. 

Sheean  Jb  McCarn  for  appellee. 
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Robinson  J.— The  appellee  asks  that  the  abstract  be  stricken 
from  the  flies,  on  the  ground  that  it  does  not  show  the  name  of 
the  judge  who  presided  on  the  trial  in  the  district  court.  Section 
117  of  the  rules  of  this  court,  adopted  December  16,  1886,  requires 
that  the  abstract  in  each  case  appealed  to  this  court  "be  so  pre- 
pared as  to  show  the  name  of  the  Judge  who  presided  at 

1  the  trial."    Under  this  rule,  it  is  the  customary  and  approved 
practice  to  print  the  name  of  the  trial  Judge  on  the  first 

page  of  the  abstract,  immediately  following  the  statement  in  regard 
to  the  court  from  which  the  appeal  is  taken,  although  this  is  not  in 
terms  required.  In  Kissingtr  v  Council  Dlvffs,  72  Iowa,  471  (S4 
N.  W.  Rep.  215),  the  decision  of  the  cause  was  deferred  until  the 
rule  should  be  complied  with,  and  in  a  proper  case  we  might 
adopt  other  measures  to  secure  the  observance  of  the  rule.  In  this 
case,  the  name  of  the  trial  Judge  does  not  appear  on  the  first  page 
of  the  abstract,  brit  it  Is  shown  in  it  in  connection  with  the 
decree,  and  it  is  also  shown  on  the  first  page  of  each  of  several 
printed  papers  which  have  been  filed  in  the  case.  The  purpose  of 
the  rule,  therefore,  has  been  <fully  accomplished,  and  the  motion 
to  strike  the  abstract  will  be  denied. 

II.  The  appellee  asks  that  the  evidence  be  stricken  from  the 
abstract,  and  tlhat  the  decree  be  affirmed,  on  the  grounds  that 
the  abstract  does  not  purport  to  contain  all  the  evidence  offered 
during  the  trial;  that  it  does  not  show  what  evidence  was  offered 
during  the  trial,  nor  that  it  was  duly  made  of  record.  The  decree 
from  which  the  appeal  is  taken  contains  a  recital  to  the  effect 
that  all  the  record  and  all  the  evidence  in  the  case  were  considered 
in  entering  the  decree,  and  were  made  a  part  of  the  record,  and 
thirty  days  were  allowed  in  which  to  settle  a  bill  of  exceptions. 
The  object  of  these  provisions  is  not  aipparent,  but  we  are  of 
the  opinion  that  they  are  immaterial,  for  the  reason  that  the 
decree  shows  affirmatively  that  it  was  rendered  on  the  motion  of 
the  plaintiff  on  account  of  the  procedendo,  and  that  it  was  designed 
to  be  in  accordance  with  the  opinion  of  this  court  filed  on  rehear- 
ing.    In  such  a  case,  we  take  notice  of  our  decision,  and  of 

2  the  record  on  wlilch  It  Is  founded.  Those  show  that  the  case 
was  tried  here  anew,  and  that,  in  the  absence  of  an  applica- 
tion for  a  new  trial,  or  other  ground  for  further  action  to  deter- 
mine the  merits  of  the  case,  the  district  court  had  no  duty  to  perform 
excepting  to  render  a  decree  as  required  by  the  procedendo. 
Austin  V.  Wilson^  57  Iowa.  586  (11  N.  W.  Rep.  8).  See  also  Bnyik 
V,  Rad'ke,  92  Iowa,  207  (60  N.  W.  Rep.  615).  The  record  sub- 
mitted to  us  fully  Justifies  the  conclusion  that  nothing  else  wa& 
attempted,  and  the  motion  to  strike  and  affirm  is  overruled. 

III.  **The  decree  from  which  the  first  appeal  was  taken  was 
rendered  on  the  first  day  of  March,  1890,  and  contains  the  follow- 
ing: "The  court  construes  the  ante-nuptial  contract  and  will  set 
forth  In  plaintiff's  petition,   as  giving  to   the  defendant  Matilda 
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Peet  no  distrtbntlve  share  In  any  property  of  tlie  estate  of  said 
James  M.  Peet,  deceased,  and  as  excluding  her  from  any  sucb 
distribntive  share;  that  under  said  contract  and  will,  said  defend- 
ant Matilda  Peet  is  entitled  to  receive  only  the  interest  on  $3,000 
during  her  natural  life,  while  she  remains  the  widow  of  the  said  J. 
M.  Peet,  and  no  more,  and  that  said  interest  on  said  sum  of  $3,000 
is  to  be  paid  to  her  from  time  to  time  as  she  demands  it,  by  the 
defendant  William  G.  Peet  individually,  and  said  William  G.  Peet 
is  charged  personally  with  the  imyment  of  said  interest  to  said 
Matilda  Peet;  that  said  defendant  Matilda  Peet,  is  not  entitled  to 
any  distributive  sbpre  in  the  personal  property  of  said  estate  of 
J.  M.  Peet,  deceased;  that  the  plaintiff,  Ora  T>.  Pitkin,  is  entitled 
to  the  legacy  of  $9,888,  as  provided  in  said  will,  the  same  to  be 
paid  to  her  by  William  G.  Peet,  executor  of  said  estate,  out  of  the 
personal  property  of  said  estate,  and  as  to  whether  the  said  sum 
should  bear  interest  the  court  does  not  now  determine."  It  was 
held  by  this  court,  in  effect,  that  the  decision  was  erroneous  in 
denying  to  the  widow  a  distributive  sihare  in  the  personal  estate 
of  her  deceased  husband,  and  in  making  William  G.  Peet,  p^- 
sonally  liable  for  the  payment  to  the  widow  of  the  interest  on  the 
sum  of  three  thousand  dollars,  to  which  she  was  entitled.  It  was 
also  determined  that  the  appeal  of  the  plaintiff  had  been 
abandoned.  Other  questions  were  also  decided,  but  they  are  not 
of  imiportance  on  this  appeal.  In  October,  1893,  the  district  court 
rendered  the  decree  which  is  now  in  controversy.  That  contains 
the  following:  "Now,  to-wit,  on  this  sixth  day  of  October,  1893. 
this  cause  coming  on  for  hearing  in  accordance  with  the  procedendo 
and  opinion  of  the  supreme  court  of  Iowa,  and  thereupon  it  is 
ordered,  adjudged,  and  decreed  by  this  court  that  the  judgment 
and  decree  rendered  by  this  court  in  this  case  on  March  20,  1890. 
and  recorded  in  Record  I  of  decrees  of  this  court,  on  pages  317 
and  316,  be,  and  the  same  is  herebv,  modified  in  accordance  with 
the  decision  and  op'nion  of  the  supreme  court  of  Iowa  heretofore 
rendered  in  this  case  as  follows,  viz.:  The  court  construes  the 
ante-nuptial  contract  and  will  set  forth  in  plaintiff's  petition  as 
not  preventing:  the  defendant  Matilda  Peet  from  asserting  her 
claim  to  her  distn-butive  share  of  the  personal  property  of  the 
estate  of  James  M.  Peet,  deceased,  and  that  said  Matilda  Peet 
143  entitled  to  her  distributive  share  of  said  personal  property,  as 
the  widow  of  the  said  James  M.  Peet,  deceased,  the  same  as  if  no 
ante-nuptial  contract  had  been  made;  that  said  Matilda  Peet  is 
entitled  to  receive  the  interest  on  only  $3,000  under  said  ante- 
nuptial contract  and  will,  and  is  to  receive  the  said  Interest  during 
her  natural  life,  while  she  remains  the  widow  of  the  said  James 
M.  Poet,  and  no  more,  and  to  receive  said  interest  from  time  to 
time  as  she  demands  it;  that  said  plaintiff,  Ora  D.  Pitkin,  is 
entitled  to  the  legacy  of  $9,888,  as  provided  in  said  will,  and  as  to 
whether  the  said  sum  should  bear  interest  the  court  does  not  now 
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determine;  that  said  Interest  on  said  sum  of  $3,000,  payable  to 
Matilda  Peet,  and  said  legacy  of  $9,888,  payable  to  said  Ora  D. 
Pitkin,  are  charges  upon  all  of  said  property  of  said  estate,  and 
are  to  be  paid  by  the  executors  of  said  estate  out  of  the  prop- 
erty of  said  estate;  that  said  Interest  and  said  legacy  are  to  be  paid 
out  of  the  property  of  the  said  estate,  after  the  payment  of  debts 
against  said  estate,  before  said  defendant  William  G.  Peet  receives 
anything  under  tne  will,  and  that  said  William  G.  Peet,  as  legatee 
under  said  will,  takes  all  of  the  property  devised  and  bequeathed 
to  him  thereby,  charged  with  the  payment  of  said  interest  and 
legacy,  all  of  which  is  ordered,  adjudged,  and  decreed  by  the 
court."  The  appellant  complains  of  so  much  of  the  decree  as 
relates  to  the  interest  of  the  plaintiff  in  the  estate,  and  especially 
that  part  which  made  the  legacy  to  her  a  charge  upon  all  of  the 

property  of  the  estate,  to  be  paid  therefrom  'before  the  appel- 
3        lant  should  receive  anything  under  the  will.     The  appellee 

contends  that  the  portion  of  the  decree  objected  to  is  author- 
ized by  the  first  opinion,  filed  on  a  former  appeal,  as  found  in 
50  N.  W.  Rep.  282.  But,  when  the  rehearing  was  ordered,  that 
opinion  was  suspended,  and  as  it  was  not  adhered  to  on  the  final 
disposition  of  the  cause  on  that  appeal,  it  ceased  to  have  any  effect, 
and  was  fully  superseded  by  the  opinion  afterwards  filed.  That 
adhered  to  the  conclusion  of  the  first  opinion  in  regard  to  the 
personal  liability  of  William  G.  Peet  for  the  interest  money  to 
which  the  widow  should  be  entitled,  but  did  not  otherwise  adopt 
the  opinion.  The  statements  which  it  contained,  and  upon  which 
the  plaintiff  relies,  to  the  effect  that  the  son  was  a  residuarv 
legatee,  and  that  the  bequests  to  the  widow  and  to  the  plaintiff 
should  be  paid  before  the  son  sihould  receive  anything,  were,  there- 
fore, without  effect,  and  gave  the  district  court  no  authority  to 
render  that  part  of  the  decree  in  question.  The  plaintiff  had 
abandoned  her  appeal,  and  was  not  asking  further  relief,  and 
this  court  made  no  attempt  to  disturb  the  decree  so  far  as  4t 
related  to  her.  That  part  of  It  provided  for  the  payment  of  her 
legacy  out  of  the  personal  property  of  the  estate.  She  knew  that 
the  widow  was  demandiug  a  share  of  that  property,  and  must  be 
charged  with  a  knowledge  of  her  rights  to  it;  but,  notwithstanding 
that  fact,  the  plaintiff  failed  to  prosecute  her  appeal,  and  thus 
made  the  original  decree  final  as  to  herself.  We  conclude  that 
the  action  of  the  district  court,  ihad  in  October,  1893,  in  making  the 
legacy  to  her  a  charge  upon  all  the  property  of  the  estate,  and 
requiring  its  payment  from  such  property  before  William  Q.  Peet 
should  receive  anything  under  the  will,  was  erroneous,  and  It  Is 
reversed. 

No  complaint  Is  made  of  the  provisions  of  the  second  decree  In 
favor  of  the  widow,  and  her  rights  are  not  involved  in  this  appeal. 
^-Beversed. 
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106  »Ml  M.  DsAK  &  Company  v.  S.  S.  Zenor,  SherifC,  Appellant. 

Objeotion  to  instructions.  Objections  to  instructions  cannot  be  con- 
sidered, it  not  appearing  that  they  were  excepted  to,  or  that  the' 
ground  of  objection  thereto  was  set  out  in  the  motion  for  a  new 
trial 

Insufficient  assignment  of  error.  An  assignment  of  error  that  **the 
court  erred  in  overruling  the  motion  for  new  trial"  is  insufficient, 
and  does  not  attack  the  sufficiency  of  the  evidence;  there  having 
been  four  other  separate  grounds  assigned  in  the  motion  for  a  new 
trial,  in  addition  to  the  one  that  the  verdict  was  contrary  to  the 
evidence. 

Appeal  from  Dallas  District  Court.— Hov.  J.  U.  Applbgatb,  Judge. 

Saturdat,  Deobmbbr  14,  1895. 

Action  of  replevin  to  recover  certain  goods  and  merdiandlse. 
Trial  by  Jury.  Verdict  and  judgment  for  plaintiff.  Defendant 
appeals.— -^j^Jrmed . 

A.  U,  Quint,  D.  W.  Woodin,  and  F.  M.  Fowers  for  appellant. 

Garden  <fc  Nichols  for  appellees. 

Rothrock,  J.— The  plalntifTs  are  wholesale  merchants,  and 
they  sold  a  bill  of  goods  to  one  Nichols,  a  retail  dealer.  It  aippears 
that  Nichols  was  insolvent.  Some  time  after  the  goods  were  sold» 
the  stock  in  trade  of  Nichols  was  attached  for  debt  by  a  writ  in 
the  hands  of  the  defendant,  as  sheriflf.  The  cause  of  action  set 
out  in  the  petition  is  that  Nichols  was  Insolvent  when  he  pur- 
chased the  goods  of  plaintiffs,  and  that  plaintiffs  were  ignorant 
of  the  fact;  that  Nichols  rcDresented  that  he  was  solvent,  and 
able  to  pay  for  the  goods  purchased;  that  the  representations  were 
false,  and  that  they  were  made  for  the  purpose  of  cheating  and 
defrauding  tihe  plaintiffs  out  of  said  goods;  and  that  Nichols  did 
not  intend  to  pay  for  the  *^)ods.  The  case  is  presented  in  this 
court  upon  an  abstract  and  two  amendments  thereto.  Two  par- 
agraphs of  the  charge  of  the  court  to  the  jury  are  found  in  the 
abstract.  We  cannot  consider  objections  to  these  instructions 
because  it  does  not  appear  that  any  exceptions  were  taken  thereto. 
It  does  appear  from  the  motion  for  a  new  trial  that  an  ot^ectioii 
to  one  of  the  paragraphs  of  the  charge  was  made  as  follows: 
**The  court  erred  in  giving  instruction  No.  9  to  the  Jury."  But  it 
does  not  appear  that  any  exception  was  taken  when  the  instructions 
were  given;  and  the  abstract  does  not  show  that  the  motion  for  a 
new  trial  was  made  within  three  days  after  the  verdict,  and,  if 
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it  had  been  presented  within  that  time,  no  ground  of  objection  to 
the  instruction  Is  set  out  In  the  motion,  as  required  by  section 
3900  of  McCIain's  Code. 

II.  It  Is  claimed  in  behalf  of  appellant  that  the  abstract  and 
amendments  are  absi tacts  of  all  the  evidence;  and  the  claim  is 
made  that  the  verdin  is  not  supported  by  the  evidence.  There  Is 
no  assignment  of  error  attacking  the  sufficiency  of  the  evidence. 
It  Is  true,  one  assignment  is  In  these  words:  "The  court  erred  in 
overruling  the  motion  for  a  new  trial."  One  ground  of  the  motion 
for  a  new  trial  was  that  "the  verdict  is  contrary  to  the  evidence." 
But  the  motion  for  a  new  trial  is  based  upon  five  separate  grounds, 
and  the  asslgnmert  of  error  relates  to  one  ground  just  as  much  as 
the  other.  We  need  not  cite  cases  In  support  of  the  rule  that  such- 
an  assignment  of  ei-ror  is  insufficient. 

III.  Other  assign -nents  of  error  are  directed  to  rulings  made 
on  the  introduction  of  the  evidence.  We  have  examined  the  rulings 
In  connection  with  the  evidence,  and  we  fail  to  discover  any  error. 
The  questions  objected  to  were  propounded  to  parties  to  the  action, 
and  they  called  for  evidence  as  to  when  the  witnesses  learned  of 
the  insolvency  of  Nichols,  and  as  to  what  action  they  took  In  refer- 
ence to  the  matter  on  learning  of  the  insolvency.  These  questions 
were  proper,  because  they  elicited  from  the  witnesses  proper  facts 
to  be  considered  by  the  jury. 

We  discover  no  error,  and  the  judgment  of  the  district  court  Is 
*M'7ueU 
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ABATEMENT— See  Guardian  and  Ward,  *;  Judgment,  ^ 
ABORTION— See  Grim.  Law,  \ 
ACCIDENT  INSURANCE-See  \  ^  »,  »,  ^ 
ACTIONS— See  Pract.  \  '\  «. 
AFFIDAVITS— See  Grim.  Law,  ^';  Pract.  '^ 
ALTERATION— See  Neg.  Instr.  \  \ 

APPEAL— See  Pract.  Sup.  Ct. 
1.  PresumptionB— The  district  court  should  presume,  on  writ  of 
error,  that  the  admission,  over  objection,  of  incompetent  but 
material  evidence,  was  prejudicial,  though  the  transcript  or 
bill  of  exceptions  sent  up  does  not  show  all  the  evidence. — 
Arney  Bros.  &  Crawford  v.  Meyer,  395. 

12.  Amendment— The  district  court  must  try  an  appeal  from  the 
selection  of  a  county  paper  on  the  subscription  lists  filed 
with  the  auditor  and  they  cannot  be  amended  by  adding 
omitted  subscribers.- Ashton  v.  Story,  197. 

ARBITRATION— See  CoNSTR.  of  Writ,  »;  Insur.»  K 

ASSESSMENT-See  Insur.,  \  \  ".  ". 

ATTACHMENT-See  Evid   ,«. 

1.  Levy— Actual  Custody— Where  the  sheriff  in  attaching  a  stock 
of  implements  makes  full  inventory,  leaves  the  goods  in  the 
building,  puts  them  in  charge  of  a  bailee  from  whom  he  takes 
receipt  and  whom  he  directs  to  hold  the  property  until  further 
order  of  court,  it  is  a  sufficient  compliance  with  Code,  2967, 
which  requires  the  sheriff  to  take  property  into  his  custody,  if 
it  be  capable  of  manual  delivery,  though  attaching  defendant 
had  access  to  the  building,  was  allowed  to  use  some  of  the  office 
furniture  in  it,  and  through  misapprehension  sold  two  pieces 
of  machinery  which  were  left  on  the  outside  of  the  building. 
—Hamilton  Bros.  v.  Hartinger,  7. 

18«  Notice— The  notice  required  by  subdivision  1  of  Code,  2967,  to 
be  served  on  the  attaching  defendant,  must  be  in  writing  and 
il  must  not  merely  give  notice  that  the  writ  has  issued,  but 
also  that  levy  has  been  made.— /(iem. 

Small  flgores  refer  to  sobdlvisiont  of  Index.    The  others  to  page  of  report. 
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8«  Waiver  and  Estoppel  —Where  plaiatiff  has  iasisted  on  holding  the 
property  of  defendant  under  levy  of  an  attachment  in  spite  of 
the  fact  that  no  written  notice  of  levy  was  served,  it  is  estopped 
to  assert  against  a  counterclaim  for  wrongful  attachment,  that 
defendant  has  waived  the  failure  to  notify,  by  acquiescence  in 
the  levy,  after  notice  by  worvl  of  mouth. — Idem. 
4,  Wronffful  Attaohment*  AxroKNEr's  Fke— In  order  to 
recover  an  attorney's  fee  as  costs  in  an  action  upon  an  allftch- 
ment  bond,  it  must  appear  that  the  attachment  was  wrong- 
fully sued  out,  and  that  there  was  no  reasonable  cause  to 
believe  the  grounds  stated  for  the  writ,  to  be  true.  Code. 
2961.— Dickinson  &  Birtlett  v.  Athey,  863. 

ATTEMPr  TO  RAPE— See  Crim.  Law,  K 

ATTORNEY  AND  CLIENT. 

1.  Bvidenoe— Dafendant's  contention  that  plaintiff  represented 
that  he  owned  a  greater  per  cent  of  a  title  than  he  did  in  fact 
have,  is  not  proven  where  plaintiff  denies  and  the  only  other 
evidence  for  defendant  is  that  of  plaintiff's  attorney  who 
acquired  his  information  from  his  client,  or  papers  placed  in 
his  possession  by  his  client. — Blackman  v.  Wright,  541. 

2.  Lien— Plaintiffs  were  the  attorneys  of  a  party  that  recovered  a 
money  judgment.  The  judgment  provided  that  an  intervener 
should  be  first  paid  out  of  the  judgment.  Before  said  judg- 
ment was  rendered  said  attorneys  wrote  into  the  judgment 
docket  that  they  claimed  a  lien  upon  any  judgment  to  be  ren- 
dered. After  the  judgment  was  rendered,  intervener  garnished 
the  judgment  defendant.  Later  the  attorneys  served  a  notice 
upon  the  garnishee,  claiming  their  lien  upon  the  judgment 
and  upon  the  money  in  his  hands.  Held,  the  lien  attached 
from  the  service  of  said  notice  only,  and  the  garnishment  is 
superior  to  it.  Code,  215.— Ward  &  Lamb  v.  Sherbondy,  477. 

8.      Samk  —  The  Iowa  statute  as  to  attorney's  liens  is  in  lieu  of  the 
common  law  and  fixes  the  rights  of  all  parties  in  interest,  and 
an  attorney  can  have  neither  a  common  law  nor  an  equitable 
Wen.  — Idem. 
4«    Relation ~ An  attorney  whose  employment  by  a  defendant  is 
conditional,  who  has  held  no  confidential  consultations  with 
him,  and  has  not  investigated  the  defense,  may  be  allowed  to 
assist  in  the  prosecution.— State  of  Iowa  v.  I^awis,  286. 
5.    Resoission— An  attorney  sought  to  recover  fees  from  a  husband 
who  bad  retained  him  in  divorce  litigation.    Defendant  plead 
that  the  attorney  was  asked  by  defendant's  wife  to  take  her 
side  of  the  case,  and  wrote  her  letters  telling  her  that  he  was 
already  retained,  simply  to  "shelve"  him,  and  advising  her  how 
Small  flicureff  refer  to  subdivisions  of  Iii<]e.\.    The  others  to  pa^e^of  report. 
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to  proceed.  Held,  the  letters  are  material  and  relevant  where 
it  is  also  plead  that  defendant  had  knowledge  that  such  letters 
bad  passed,  and  for  that  reason,  did  not  ask  plaintiff  to  take  an 
active  part  in  the  trial.  Such  letters  bear  on  whether  the 
attorney  had  rescinded  his  contract  of  employment  and  on 
whether  be  was  acting  in  good  faith. — Bullis  v.  Easton,  513. 

ATTORNEY  FEES—See  Attachment,  *;  Attorney  and  Client; 
Garnishment. 

AUDITOR  OF  STATE-See  Corp.  •. 

BAIL  BOND-See  Crim.  Law,  K 

BANKS -See  Const.  Law.  » to  «. 

BILLS  AND  NOTES-See  Neg.  Instr. 

BONA  FIDES— See  Equity,  *;  Neg.  Instr.  \  \  \  \ 

BOOKS  OF  ACCOUNT~See  743  Evid.  \ 

BUYER~See  Equity.  \  *-,  Neg.  Instr.  \  to  •. 

CANCELLATION— See  Insuk.  ".  ";  Corporations,  ^ 

CHALLENGE-See  Pract.  ^^ 

CHANGE  OF  VENUE-See  Crim.  Law.  «,  «;  Pract.  ^ 

CHAITEL  MORTGAGE— See  Mortgages,  K 

CHILD— See  Railroads.  *. 

CHURCHES— See  Corporations,  K 

COLLATERAL  ATTACKS-See  Judgment. 

CONSPIRACY-See  Crim.  Law,  ^. 

CONSTITUTIONAL  LAW. 

!•  Municipcd  Oorporations— Constitution,  article  3,  section  80, 
provides  that  the  General  Assembly  shall  not  pass  local  laws 
or  special  laws  in  the  following  cases:  ♦  *  »  For  the  incor- 
poration of  cities.  *  *  *  In  all  cases  above  enumerated, 
and  in  all  other  cases  where  a  general  law  can  be  made  appli- 
cable, all  laws  shall  be  general  and  of  a  uniform  operation 
throughout  the  state.  Held,  as  Acts  Twenty-third  General 
Assembly,  March  3,  1890,  provides  for  annexation  of  cities 
under  such  conditions  as  can  never  apply  to  but  one  city,  it  is 
void  and  of  a  class  of  laws  prohibited  by  said  constitutional 
provision,  though  it  is  couched  in  general  language.— State  of 
Iowa  V.  City  of  Des  Moines,  521. 

2.  Statute  of  Limitations— A  statute  creating  an  exemption  for 
the  wages  of  nonresidents  cannot  be  given  a  retroactive 
effect — such  law  affects  existing  contracts.  See  chapter  102, 
Acts  Twenty-fifth  General  Assembly.— Willard  v.  Sturm,  555. 

8.    Taxes— The  fact  that   Acts   Twenty-third  General  Assembly, 

chapter  89.  section  1,  provide  that  the  shares  of  capital  stock 

of  state  banks  shall  be  assessed  to  the  banks  and  not  to  the 

individual  shareholders,  while  Code,  sections  818, 819,  provides 

Small  tlKures  refer  to  subdivisions  of  Index.    The  others  to  pa^e  of  report. 
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that  DatioDal  bank  stock  shall  be  assessed  as  the  personal 
property  of  the  owner,  does  not  render  these  statutes  Toid, 
for  being  in  violation  of  the  Constltntion,  article  1,  section  G, 
providing  that  general  laws  shall  have  a  uniform  operation.— 
Pringhar  State  Bank  v.  Rerick,  238. 

4.  Same— The  fact  that,  under  Code,  sections  818,  819,  national 
banks  are  liable  for  taxes  assessed  against  the  stock,  only,  in 
case  they  hold  dividends  of  the  owner,  and  that  under  Acts 
Twenty-third  General  Assembly,  chapter  89,  section  1,  state 
banks  are  liable  for  such  taxes  absolutely,  does  not  render  the 
latter  unconstitutional  as  in  violation  of  Constitution,  articled, 
section  30,  prohibiting  the  passage  of  any  special  law  for  the 
assessment  and  collection  of  taxes. — Idem. 

5«  Same— Acts  Twenty-third  General  Assembly,  chapter  89,  sec- 
tion 1,  providing  that  the  capital  stock  of  state  banks  shall  be 
assessed  to  the  banks  and  not  to  the  individual  shareholders, 
is  general  law,  within  Constitution,  article  8,  section  80,  pro- 
hibiting the  passage  of  any  special  law  for  the  assessment  and 
collection  of  taxes. — Idem. 

6.  Same— Acts  Twenty-third  General  Assembly,  chapter  39,  sec- 
tion 1,  providing  that  the  capital  stock  of  state  banks  shall  be 
assessed  to  the  banks,  and  not  to  the  individual  shareholder, 
is  in  harmony  with  Constitution,  article  8,  section  2,  requiring 
all  property  to  be  equally  burdened  with  taxation,  and  author- 
izes the  legislature  to  adopt  different  methods  of  ascertaining 
values  adapted  to  the  various  peculiarities  of  the  property.— 
Idem. 

CONSTRUCTION  OF  WRITINGS.-See  att  y  and  Cli 

ENT,   ^    CONSTIT.   LaW;  CottPORATIONS.  *,  ^-,  ^';    CrIM.    LaW,  *; 

Insur..  ^  to  *'*— Land,  and  Ten.  ^— Mech.  Lien,  %  \  \  «;  Mort- 
gages, «;  Negligence,  ';  Partnership,  '  to  *;  Prac,  ",  **'; 
Pkact.  Sup.  C't.,  -«;  Real  Prop.,  \  *;  Taxation  Warranty. 
^  ».  ^  Wills.  \  «. 

1.  Oontraot— Where   a  contract  provides  for  arbitration,  if  there 

be  disagreement  on  what  damages  are  due  should  an  employe 
leave  without  fault,  it  is  intended  that  if  she  leaves  through  her 
own  fault  nothing  shall  be  paid  her,  and  hence  no  arbitration 
is  to  be  had  in  that  case.— Haggin  v.  Garwood,  688. 

2.  Statute— Subscriber— One  to  whom  a  publisher  sends  a  news- 

paper without  his  consent,  at  the  instance  of  a  third  person 
who  pays  the  subscription  for  a  year  for  advertising  purposes, 
is  not  **a  bona  fide  subscriber**  within  Code,  807,  which  requires 
the  selection  of  the  paper  having  the  largest  number  of  bona 
fide  yearly  subscribers  within  the  county.— Ashton  v.  Stoy,  197. 
Small  fifEures  refer  to  subdivisions  of  Index.    The  others  to  p»ge  of  leport. 
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CONTINUANCE— See  Pka.ct.  ».  ^  Pract.  Sup.  Ct.  «. 
CONTRACTS— See  Const.  Law,  «;  Constr.  of  Writings,  »;   Ele- 
ments, 737;  Equity,',  *.  *. 

CONVERSION. 

Tender— Where  property  converted  can  be  restored  in  kind  and 
as  it  was  when  converted,  the  supreme  court  will  order  its  sur- 
render and  the  payment  of  costs  to  operate  as  a  cancellation 
of  the  judgment  appealed  from.— Bank  v.  Getz,  139. 

CORPORA.TIONS. 

1.    Eoolesiastioca  Law— Property  Rights— A  body  incorporated 
as  a  Free  Baptist  Church,  was  deeded  property  without  declar- 
ation of  trust  in  the  deed.    It  became  a  member  of  a  Quarterly 
Meeting  whose  manual  provides  that  any  church  in  the  body, 
which  requests  permission  to  join  another  Quarterly  Meeting, 
or  other  ecclesiastical  denomination,  shall  receive  a  letter  of 
recommendation.     Upon  a  vote  of  twenty-five  for  and  five 
against,  it  was  ordered  that  said  church  should  join  the  Baptist 
Church  and  carry  its  property  to  it.    The  Free  Baptist  and  the 
Baptist  churches  hold  to  different  doctrines.    Held,  this  action 
should  be  enjoined  so  far  as  the  property  is  concerned,  though 
the  proposed  change  would  be  a  benefit  in  wordly  prosperity, 
wealth,  popularity  and  membership.— Parks  v.  Chaplin,  55. 
2«    Fraud— Cancellation— The  organizers  'of  a  mutual  company 
falsely  represented  by  advertisement,  that  a  guaranty  fund  was 
pledged  to  the  prompt  payment  of  all  losses,  should  other  funds 
be  inadequate,  and  that  said  fund  was  to  protect  policy-holders 
against  being  assessed  more  than  one-sixth  of  their  obligation 
in  one  year.     Held,  these  representations  do  not  constitute 
such  fraud  as  to  enable  those  who  became  members  and  pol- 
icy-holders after  the  making  of  said  representations  to  have 
their  premium  notes  canceled.- Corey  v.  Sherman  114. 
3.        Insolvency.— Said  guaranty  fund  is  not  an  asset  which  may 
be  considered  in  arriving  at  whether  the  company  is  sol- 
vent.— Idem. 
4«        Same — The  insolvency  of  a  mutual  company  and  its  assign- 
ment for  the  benefit  of  creditors  do  not  release  policy-hold- 
ers   from    contributing  to  the    payment    of   losses  which 
occurred  before  the  assignment. — Idem. 
5.    Laohes— Estoppel— After  an  insurance  organization  has  been 
allowed  to  proceed  in  its  business  with  full  knowledge  and 
acquiescence  of  the  insurance  authorities  of  the  state  for  a 
series  of  years,  during  which  many  of  its  members  have  by  age 
and  debility  become  unable  to  procure  any  other  insurance,  a 
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rival  organization  wbioii  has  all  the  time  had  koowiedi^e  of  the 
facts  laDd  failed  to  take  action,  is  estopped  from  contesUni^ 
the  legality  of  such  business. —Grand  Lodge  A.  O.  U.  W.  v. 
Graham,  592. 
"4$.  Name— The  right  to  use  the  name  "Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  of  Iowa,"  cannot  be  claimed  by  a 
seceding  body,  merely  because  it  has  become  incorporated 
to  the  exclusion  of  the  body  from  which  it  seceded,  which 
original  body  previously  had  used  the  name  and  continued  to 
do  so  without  incorporation.— /dem. 

7.  Same— The  certificate  of  the  auditor  as  to  the  right  of  a  corpor- 

ation to  a  name  is  not  binding  upon  another  body  claiming 
the  right  to  the  name. — Idem. 

8.  Same— The  right  of  a  corporation  to  the  exclusive  use  of  a 

name  as  against  another  organization  using  the  same  name, 
does  not  follow  from  the  fact  that  the  latter  is  doing  an 
unlawful  business. — Idem. 

9.  Powers— Where  a  corporation  is  authorized  to    loan  money 

on  chattel  or  personal  security,  to  buy,  sell,  hold  and  transfer 
notes  and  other  securities  and  evidence  of  indebtedness,  make 
contracts  and  acquire  and  transfer  property,  and  has  the 
same  powers  in  such  respects  that  private  persons  enjoy,  it 
may  accept  stock  in  another  corporation  as  collateral  security 
for  signing  a  note  on  which  the  corporation  got  money. — 
Calumet  Paper  Co.  v.  Investment  Co.,  147. 

10.  Statute  of  Limitations— An  insurance  society  was  organized 

before  the  Code  required  certificates  of  incorporation.  Beld, 
delay  in  procuring  a  certificate  of  the  right  to  incorporate, 
will  not  enlarge  the  time  for  bringing  action  by  it  to  establish 
in  it  the  right  to  the  exclusive  use  of  the  corporate  name. — 
Grand  Lodge  A.  O.  U.  W.  v.  Graham,  592. 

11.  Same— Litigation  as  to  the  right  to  offices  in  an  association, 

will  not  suspend  the  running  of  the  statute  as  to  an  action 
by  one  rival  body  against  the  other  to  establish  the  exclu- 
sive use  to  a  name. — Idem. 

12.  Stock— Where  a  defendant  holds  unpaid  stock  in  an  insolvent 

corporation,  as  collateral  security  for  a  loan,  it  is  not  neces- 
sary to  show  that  he  subscribed  for  the  stock  in  order  to  make 
him  liable  under  Code,  1082,  1084  —Calumet  Paper  v.  Stotts 
Invest.  Co.  147. 

13.  Same— One  against  whom  it  is  sought  to  enforce  a  stockhold- 

er's liability,  cannot  defend  by  showing  that  plaintiff  became 
a  creditor  of  the  corporation  after  defendant  acquired  his 
stock.  It  is  sufficient  that  defendant  was  a  stockholder 
when  plaintiff  sued  to  enforce  the  stockholder's  liability. — 
Idem. 
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14.  Succession— PREsuMPTiONS^After  an  ineffective  attempt  to 
incorporate,  the  tie  facto  organization  became  indebted  to 
plaintiff.  Subsequently  the  defects  in  the  organization  were 
cured  by  new  articles,  and,  later,  plaintiff  got  judgment  on 
said  indebtedness.  Held,  it  will  be  presumed  that  such  judg- 
ment was  obtained  against  the  de  jure  corporation.— ic^em. 

CORROBORATION— See  Crim.  Law,  ",  «  «. 

COSTS— See  Attach.  ^  Mortgage,  ';  Pract.  <". 

Witness— See  ante,  «.  ^,  =»,  '\ 
COUNTY  PAPER— CoNSTR.  of  Writ.  ^  Plead.,  l^ 
COURTS— See  Crim.  Law.  ",  ",  ^. 
COURT  HOUSE— See  Crim.  Law,  ^*>;  Pract  Sup.  C't,  'K 
COURT  AND  JUDGE-See  Crim.  Law,  ",  ",". 
COURT  AND  JURY-SeeCRiM.  Law,  ";  Neglig.,  \  \ 

CRIMINAL  LAW— See  Pract  Sup.  Ct.  ^^  to "•. 
Abortion— See »,  post. 

1.  Attempt  to  Rape— An  assault  with  an  intent  to  commit  rape 

is  complete  where  defendant  pursues  and  seizes  a  woman  with 
the  intention  of  havinj|r  sexual  intercourse  with  her,  notwith- 
standing her  resistance  and  against  her  will,  although  she 
subsequently  consents.— State  of  Iowa  v.  Delong,  471. 
Attorneys- See «",  post. 

2.  Bail  Bond— Defendant  was  sentenced  to  pay  a  fine  and  to  be 

imprisoned  in  default  of  his  so  doing.  Bail  put  in  by  him 
undertook  that,  upon  affirmance  the  fine  should  be  paid  and 
defendant  surrendered  in  execution  of  the  judgment  of  the 
supreme  court.  Held,  the  bond  is  not  complied  with  by  surren- 
dering the  defendant,  nor  is  recovery  upon  it  of  the  fine 
estopped  because  the  governor  has  suspended  sentence  so  far 
as  imprisonment  is  concerned.  See  Code,  4587.— State  of  Iowa 
V.  Meier,  375. 

Oonspiraoy- See  *',  post. 

Corroboration- See  ^^  ",  *»,  post. 

Defendant  as  Witness— See  ^,  *^  post. 
S.  Evidence- Abortion— A  conviction  of  murder  while  attempting 
to  commit  an  abortion,  is  sustained  by  evidence  that  defendant 
was  the  suitor  of  the  deceased,  that  she  was  pregnant,  that 
defendant  was  alone  with  her  for  several  hours  about  two 
days  before  her  death,  and  that  when  he  left  her,  her  clothes 
and  the  sheets  of  the  bed  where  she  was  were  covered  with 
blood f  that  there  was  a  wound  in  her  womb  which  if  inflicted 
before  her  death  would  have  been  fatal,  that  it  was  made 
before  death,  and  that  her  death  occurred  about  the  time  to 
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be  expected  if  the  act  was  done  while  the  defendant  was  with 
her.— State  of  Iowa  v.  Minard,  267. 

4.  Chastity— Evidence  of  a  witness  that  he  had  heard  nothing 

about  the  chastity  of  the  prosecutrix  on  a  trial  for  rape,  prior 
to  the  time  of  the  alleged  offense,  is  admissible  to  show  that 
her  reputation  for  chastity  is  good.— State  of  Iowa  t.  Case, 
264. 

5.  Escape- Evidence   that  the    defendant   left  the   funeral  pro- 

cession before  it  reached  the  cemetery,  because  of  a  report 
that  he  was  to  be  charged  with  the  death  of  deceased,  and 
remained  away  for  a  week,  is  admissible,  though  he  returned 
voluntarily  and  surrendered.— State  of  Iowa  v.  Minard,  267. 

6.  Identity— Evidence   as   to    identity  held  sufficient  to  sustain 

verdict,  notwithstanding  an  aW6i.— State  of  Iowa  v.  Callahan, 
304. 

7.  Itinerant  vendor  of  drugs-  The  statute  which  requires  itin- 

erant vendors  of  drugs,  who  profess  by  writing  to  cure  diseases, 
to  have  license  (McClain*s  Code,  2532),  does  not  apply  to  a 
physician  who  is  conceded  to  be  skillful,  advertises  that  he 
will  be  at  a  specified  place  at  a  given  time  to  treat  his 
patients  for  specified  diseases,  and  who  uses  his  own  medicines 
instead  of  giving  prescriptions.— State  of  Iowa  v.  Borshan,  252. 

8.  l^ARCENY— It  is  competent  to  show  that  defendant,  charged  with 

receiving  stolen  goods,  had.  prior  to  the  time  in  question, 
received  property  which  he  knew  to  be  stolen,  from  the  per- 
sons from  whom  he  received  the  property  in  question,  as  bear- 
ing upon  his  knowledge  that  it  was  stolen.— State  of  Iowa  v. 
Feuerhuken,  299. 
0.    Prxctice— Contradiction— One  witness  claimed  that  defendant 
told  him,  in  the  presence  of  S.,  **If  a  railroad  kills  anybody, 
nothing  is  thought  of  it,  but  because  we  got  the  best  of  a  rail- 
road man  they  want  to  drive  us  off  the  face  of  the  earth."    S. 
was  called  to  contradict  this  witness.    Held,  he  cannot   be 
asked  whether  defendant  stated.  "The  railroad  company  can 
kill  a  man  and  nothing  is  said  about  it,  but  now  we  got  the  best 
of  the  railroad  men^  they  want  to  drive  us  off  the  face  of  the 
earth  or  something  like  thatV    The  fact  that  accused  did  not 
make  the  last  statement  would  not  contradict  that  he  made 
the  first,  and,  besides,  the  addition  of,  "or  something  like  that" 
to  the  question,  made  it  too  vague.— State  of  Iowa  v.  Weems, 
426. 
10.        Court  iJowse— Where  the  testimony  of  a  witness  was  tak-en  at 
his  house  by  consent  of  defendant,  in  the  presence  of   his 
attorney,  and  later  read  to  the  jury  without  objection,  it  can 
not  be  afterwards  urged  that  the  testimony  was  taken  in 
defendant's  absence.— State  of  Iowa  v.  Minard,  267. 
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11.  Court  and  Jury ^The  question  whether  testimony  on  which 

perjury  is  assigned,  was  material,  in  the  case  in  which  it  was 
given,  is  one  for  the  court.— State  of  Iowa  v.  Caywood,  867. 

12.  Cross- Examination— A  witness  who  testifies  on  direct  exam- 

ination that  the  prosecutrix  on  a  trial  for  rape  came  to  his^ 
shop  and  told  him  that  somebody  had  raped  her  cannot  be 
asked  on  cross-examination,  if  she  had  not  come  to  his  place 
to  stay  all  night  and  been  driven  away  by  the  marshal,  and 
had  not  stayed  there  several  nights. — State  of  Iowa  v.  Case, 
264. 

13.  /Same— On  cross-examination  of  one  indicted  with  defend- 

ant, it  is  proper  to  exclude  a  question  whether  witness' 
attorney  did  not  tell  him  that  he  had  better  testify  to 
enough  to  let  him  out  of  it  and  it  would  go  easy  with  him, 
and  whether  he  did  not  have  the  idea  that  it  would  benetit 
him  to  tell  that  stuff.— State  of  Iowa  v.  Weems,  426. 

14.  Same— The  exclusion  of  questions  asked  a  witness  on  cross- 

examination,  as  to  her  character,  and  that  of  the  house 
in  which  she  lived,  is  not  reversible  error,  where  the  only 
facts  as  to  which  her  testimony  relates  are  undisputed.— 
Idem. 

15.  Discretion.— Where    a     witness   testified    that    defendant   was 

at  witness'  place  of  business  on  the  night  of  a  robbery,  and 
said  on  cross-examination,  that  he  was  working  for  one  L., 
it  was  discretionary  whether  he  should  be  allowed  to  state  what 
business  was  being  conducted  in  L.'s  place. — State  of  Iowa  v. 
Osborn,  281. 

16.  Same— When  rebuttal  is  closed,  it  is  within  the  discretion  of 

the  court  to  refuse  time  in  which  defendant  may  get  wit- 
nesses who  live  in  the  city,  in  the  absence  of  a  showing  for 
what  the  witnesses  are  wanted.— State  of  Iowa  v.  Osborne, 
281. 

17.  5ame— The  court  may,  after  both  parties  in  a  trial  for  rape 

have  rested,  permit  the  stale  to  recall  the  prosecutrix  to 
testify  that  defendant  never  had  sexual  intercourse  with 
her  with  her  consent,  especially  where  defendant  has  testi- 
fied that  he  had  sexual  intercourse  with  her  with  her  con- 
sent a  few  days  before  the  alleged  offense  was  committed- 
State  of  Iowa  V.  Case,  264. 

18.  Seduction— That  a  child   was  born  within  two   hundred  and 

thirty-eight  days  after  the  alleged  intercourse,  and  within  two 
hundred  and  fifty-eight  days  after  the  last  catamenia,  does  not 
disprove  prosecutrix'  testimony  as  to  her  being  seduced,  where 
it  is  shown  that  a  fully  developed  child  may  be  born  within 
two  hundred  and  sixty  days  after  the  last  menstrual  fiow. — 
State  of  Iowa  v.  Liuderbeck,  258. 
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Extortion— See  «♦  Post. 

Former  Acquittal— See  Post.  «.  «d. 

Grand  Jury— See  Post.  *»,  -". 

19.  HififJiwayB— Steam   Engines— Acts  T»venty-fourth    General 

Assembly  chapter  68,  provide  that  a  person  in  charge  of  an 
engine  propelled  along  the  highway  by  steam,  must  stop  it  when 
within  one  hundred  yards  of  teams  traveling  on  the  highway, 
until  the  teams  pass;  also  that  a  man  shall  be  kept  in  front  to 
assist  in  controlling  passing  horses.    Eeld: 

a.  An  indictment  is  not  bad  for  duplicity  because  it  charges 
a  failure  to  stop  and  to  keep  a  man  in  front. 

b.  The  statute  requires  the  stop  whether  the  teams  are 
meeting  the  engine  or  being  driven  in  the  same  direc- 
tion in  which  the  engine  is  going. 

c.  It  is  no  defense  that  a  man  was  kept  on  the  look-out  in 
a  manner  differing  from  the  statutory  requirements, 
though  the  method  adopted  may  have  been  an  equally 
effective  safeguard. 

d.  It  is  no  defense  that  no  stop  was  made  in  order  to  avoid 
the  sinking  of  the  engine  in  the  road,  when  this  danger 
was  due  to  the  fact  that  an  attempt  was  made  to  avoid 
crossing  a  culvert  in  the  manner  prescribed  by  law.— 
State  of  Iowa  v.  Kowolski,  346. 

Indictment— See  ante,  "a;  post,  **  to  ^. 

20.  Duplicity— An   indictment    charged    that     defendant,    being 

armed,  assaulted  one  with  intent  to  kill  him  if  he  resisted; 
that  they  put  him  in  fear  of  his  life  and  robbed  him  of  certain 
property.  Held,  the  crime  of  robbery  is  suflSciently  charged 
and  the  indictment  is  not  bad  for  duplicity.— State  of  Iowa  v. 
Callahan,  804. 

21.  5amc— Under  a  statute  making  it  a  crime  to  buy,  receive  **or** 

aid  in  concealing  stolen  goods,  an  indictment  may  charge 
that  defendant  bought,  received  *'and'*  aided. — State  of  Iowa 
v.  Feuerbaken,  299. 
2*2.  Same— An  indictment  which  avers  threats  to  accuse  of  crime 
and  threats  to  injure  property  with  intent  to  extort,  is  not 
bad  for  duplicity.  It  simply  states  conjunctively  what  the 
statute  covers  disjunctively.— State  of  Iowa  v.  Lewis.  286. 

23.  /Same— An  indictment  which  avers  that    defendants,   being 

armed,  did,  with  felonious  intent  to  kill  C.  if  he  should 
resist,  willfully  assault  C.  and  steal  a  gold  watch  from  his 
person,  does  not  charge  robbery  and  assault  to  kill.  Code, 
3858,  3859.— State  of  Iowa  v.  Osborne,  281. 

24.  Extortion— An  indictment  to  extort  by  threats,  need  not  set  out 
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the  threatening  words.  It  is  sufficient  to  say  generally,  that  a 
threat  to  accuse  of  adultery  was  made. — State  of  Iowa  v. 
Lewis,  286. 

25.  Indorsing  Witnesses —An  indictment  should  not  be  set  aside 

because  witnesses  who  gave  immaterial  testimony  are  not 
indorsed,  and  the  minutes  of  such  evidence  are  not  returned. 
Code,  4837  —State  of  Iowa  v.  Lewis,  286. 

26.  Receiving  Stolen  Goods— Indictment  need  not  name  the  per- 

son from  whom  the  goods  were  received. — State  of  Iowa  v. 
Feuerhaken, 299. 
27«  Instruction— Construction— -An  instruction  that  if  two  or  more 
persons  conspire  to  commit  an  unlawful  act,  and  in  pursu- 
ance of  such  conspiracy  and  such  unlawful  act,  they,  or  either 
of  them,  take  the  life  of,  or  kill  a  human  being,  it  is  murder,  if 
inaccurate  in  the  use  of  the  words  ''an  unlawful  act,*'  is  not 
erroneous,  where  a  further  instruction,  separated  only  by  a 
semi-colon,  makes  it  clear  that  the  unlawful  act  referred  to  is 
robbery,  and  only  permits  a  conviction  in  case  the  murder  was 
committed  in  an  attempt  to  rob.— State  of  Iowa  v.  Weems,  436. 

28.  Same— A  charge  that  an  omission  to  stop  is  not  justified  unless 

to  stop  was  dangerous  to  life  and  limb,  is  equivalent  to 
stating  that  the  failure  was  excusable,  if  circumstances  would 
lead  an  ordinarily  prudent  man  to  believe  it  would  be  dang- 
erous to  stop.— State  of  Iowa  v.  Kowolski,  316. 

29.  Same— On  a  prosecution  for  rape  in  B.  county,  evidence  was 

admitted  to  show  that  defendant  had  intercourse  with  a 
female  under  thirteen  years  of  age  in  F.  county.  No  charge 
was  asked,  or  given,  limiting  the  testimony  to  showing  the 
disposition  of  the  parties,  except  that  the  jury  was  told 
defendant  could  not  be  convicted  unless  he  was  proven 
guilty  as  charged.  Held,  no  error.  The  jury  must  have 
understood  that  the  defendant  could  not  be  convicted  by  it 
for  acts  committed  in  F.  county.— State  of  Iowa  v.  Gaston, 
505. 

80.  iSam€— An  instruction  in  a  prosecution  for  receiving  stolen 
goods,  that  if  the  circumstances  and  surroundings  were  such 
as  would  reasonably  satisfy  a  man  of  defendant's  age  and 
intelligence  that  the  goods  were  stolen,  or  if  he  failed  to 
follow  up  such  inquiry,  fearing  he  would  learn  the  truth,  he 
should  be  as  rigidly  held  responsible  as  if  he  had  actual 
knowledge,  is  not  prejudicial  because  of  the  use  of  the  word 
'^rigidly,"  as.  considered  in  its  connection,  it  means  no  more 
than  * 'exactly. "—State  of  Iowa  v.  Feuerhaken,  299. 

31.  Same— Oae  instruction  charged  that  corroboration  in  receiving 
stolen  goods,  must  go  to  the  fact  that  the  goods  were  stolen,^ 
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and  to  the  receiving,  thus  omittiDg  the  necessity  for  corrob- 
oration as  to  the  knowledge  on  part  of  the  defendant,  that 
the  goods  were  stolen.  But  it  was  farther  instructed  that 
if  the  goods  were  found  with  the  defendant  and  if  he  con- 
cealed or  denied  having  them,  this  was  a  corroboration,  the 
weight  of  which  was  for  the  jury.  Held^  the  charge,  together, 
w«8  not  prejudicially  erroneous.— State  of  Iowa  v.  Fuer- 
hakon,  299. 

32.  CoKROBORATiON—It  IS  proper  to  define  the  corroborative  evi- 

dence required  in  rape,  to  be  evidence  '^tending'*  to  connect 
defendant  with  the  commission  of  the  offense.  Under  Code, 
4560,  it  is  not  necessary  to  tell  the  jury  that  such  testimony 
*'must  strengthen"  the  other  evidence.— Slate  of  Iowa  v. 
French,  255. 

33.  Defendant  as  Witness— An  instruction  on  a  criminal  trial  that 

defeudant  is  a  competent  witness  in  his  own  behalf,  and  that  bis 
testimony  should  be  weighed  by  the  same  rules  as  other  testi- 
mony, is  not  prejudicial  to  defendant.— Stale  of  Iowa  v.  Case, 
264. 

34.  Duplicating— Correct  instructions  are  properly  refused  where 

the  rules  embraced  therein  have  already  been  given,  although 
not  in  the  same  or  similar  language.— State  of  Iowa  v.  Weems, 
426. 

35.  Reasonable  Doubt— An  instruction  in  a  seduction  case  that  a 

reasonable  doubt  is  raised  if  a  single  fact  is  proven  which  is 
inconsistent  with  defendant's  guilt,  is  misleading.  It  may 
lead  a  jury  to  believe  that  defendant  has  the  burden  of  proving 
that  he  did  not  have  sexual  intercourse  with  prosecutrix.— 
State  of  Iowa  v.  Judlesch,  249. 
Jury— See  «  «>,  ",  post. 

36.  Keepingr  House  of  111  Fame — One  who  allows  lewd  men  to 

visit  his  house  for  sexual  intercourse,  is  guilty  of  keeping  a 
house  of  ill  fame,  though  the  illicit  commerce  is  with  his  wife 
who  is  the  only  female  inmate.— State  of  Iowa  v.  Young.  262. 

Larceny-See  ante  •,  «.  «,  »,  «^ 

Perjury— See  «  ".  post. 

Practioe— See  ante  »  to  *». 

37.  Attormet  and  Client— Ao  attorney  whose  employment  by  a 

defendant  is  conditional,  who  has  held  no  confidential  consul- 
tations with  him,  and  has  not  investigated  the  defense,  may  be 
allowed  to  assist  in  the  prosecution.— State  of  Iowa  v.  Lewis, 
286. 
88*  Change  of  Venue— Defendant's  affidavit  alleged  that  inflam- 
matory newspaper  articles  had  made  it  necessary  to  move  kim 
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out  of  the  county,  to  save  him  from  a  mob,  and  that  bis  life 
would  be  in  danger  during  trial  in  such  county.  Copies  of 
newspapers  were  attached  which  narrated  the  mob's  conduct. 
There  was  no  evidence  that  the  matters  narrated  actually 
occurred.  Nineteen  citizens  swore  that  they  believed  that 
defendant  could  not  obtain  a  fair  trial  because  of  excitement 
caused  by  the  newspapers,  but  none  of  them  say  that  they 
know  anything  of  the  feeling  of  the  people  or  that  they  are 
to  any  extent  acquainted  with  such  feeling.  In  opposition,  the 
sheriff  swore  that,  a  few  days  after  removal,  he  returned  defend- 
ant and  that  the  only  indication  of  violence  was  a  crowd  of 
people  attracted  by  curiosity.  Two  hundred  and  ninety-five 
citizens  made  affidavit  that  they  knew  the  sentiment  of  the 
inhabitants  of  the  county  in  the  premises,  and  that  defendant 
could  have  a  fair  trial.  He  was  in  the  county  three  weeks 
before  the  motion  was  heard  and  no  violence  was  offered  then 
or  during  the  trial,  Eeld^  the  denial  of  the  motion  to  change 
cannot  be  interfered  with.— State  of  Iowa  v.  Weems,  426. 

89.         Refusal  to  Change'  Venue  Sustained^^iBXe  v.  Hamil,  728. 

40.  Discretion— It  is   within    the  discretion  of  the  trial  court 

to  say  wha^her  a  defendant  accused  of  murder  shall  be 
allowed  to  have  a  codefendant,  who  is  to  be  separately 
tried,  present,  ready  for  consultation  instead  of  calling  him 
if  needed.— State  of  Iowa  v.  Weems,  426. 

41.  Presence  of  Oo-Defendant^One  jointly  indicted  took  the  stand 

as  a  witness  for  his  co-defendant  and  was  withdrawn  by  his 
counsel  for  consultation,  with  the  co-operation  of  defend- 
ant's attorney.  The  result  was,  that  when  he  again  took  the 
stand,  he  declined  to  answer  further  questions  because  it 
would  tend  to  criminate  him.  Held,  the  fact  that  the  court 
refused  to  let  defendant  and  his  counsel  take  part  in  said 
consultation  did  not  constitute  error.— State  of  Iowa  v. 
Weems,  426. 

42.  Form  BR  acquittal— The  fact  that  a  defendant  who  denies  a 

larceny  is  acquitted  of  it,  does  not  adjudicate  that  he  did  not 
commit  perjury  in  making  such  denial.— State  of  Iowa  v. 
Caywood,  867. 
42a«         Same— No  defense  to  acts  trauspiring  after  the  return  of  the 
indictment  under  which  the  acquittal  was  had.— State  of 
Iowa  V.  Ingraham,  278. 
48.       Grand  Jury— A  grand  jury  may  examine  one  as  a  witness 
while  investigating  a  charge  against  another,  though  the  wit- 
ness may  be  liable  for  prosecution  for  the  same  offense,  so 
long  as  he  is  not  compelled  to  answer  self-incriminating 
qaestions.— State  of  Iowa  y.  Lewis,  286. 
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44.  Minutes  before  grand  jury  are  not  part  of  the  record,  and  * 

the  court  cannot  make  them  such. — Idem. 

45.  Indictment —i^ape—Oae  count  in  an  indictment  charged  the 

commission  of  a  crime,  in  a  stated  month  and  year.  A  sec- 
ond count  failed  to  state  the  year.  The  first  count  was 
dismissed.  Held,  the  time  having  been  once  laid,  it  was  not 
required  to  be  repeated.  Code,  4300.  Though  the  first 
count  was  dismissed,  it  still  remained  a  part  of  the  present- 
ment, and  might  still  be  considered  in  determining  its  suf- 
ficiency.—State  of  Iowa  V.  Gaston,  505. 

46.  iSame— One  count,  which  was  dismissed,  charged  rape  by 

force,  and  also  stated  that  prosecutrix  was  a  female  child. 
The  second  count  charged  carnal  knowledge  of  a  female 
f^hild,  under  the  age  of  thirteen.  Held,  the  dismissal  does 
not  acquit  upon  the  second  count.  The  word  "child"  does 
not  necessarily  mean  a  person  under  thirteen,  and,  there- 
fore, the  two  counts  do  not,  necessarily,  charge  the  same 
offense. — Idem. 

47.  Plea  and  Proo/"— Where  the  verdict  charges  that  murder  was 

committed  with  deliberation,  premeditation  and  malice 
aforethought,  evidence  that  the  killing  was  done  in  an 
attempt  to  rob,  is  admissible,  as  showing  deliberation,  pre- 
meditation and  malice  aforethought,  though  the  indictment 
does  not  aver  that  the  homicide  was  committed  in  an  attempt 
to  rob.— State  of  Iowa  v.  Weems,  43tf. 

48.  Variance— kn  indictment  which  charges  that  the  oath  was 

administered  by  the  court  is  sustained  by  proof  that  it  was 
administered  by  the  presiding  judge,  or  by  the  clerk  under 
his  direction.— State  of  Iowa  v.  Caywood,  367. 

49.  Jury  Question— (7orro6ora<io»  becomes  a  jury  question  when 

it  is  shown  that  defendant,  before  the  alleged  seduction, 
often  visited  prosecutrix  and  took  her  out  riding,  wrote  love 
letters  to  her,  broadly  hinting  at  marriage,  that  after  the 
child  was  born  he  stated  his  willingness  to  marry  her,  and 
that  on  the  night  of  the  alleged  seduction  the  light  was  pot 
out  in  the  room  where  they  were  sitting. — State  of  Iowa  v. 
Lauderbeck.  258. 
60.        Jury  Trial— fFaiver— A  defendant  being  tried  in  the  district 
court  for  a  misdemeanor  cannot  waive  trial  by  jury.    Code, 
4347.— State  of  Iowa  v.  Tucker,  276;  State  v.  Douglas,  308. 
51.        Oaths— Courts  have  an  inherent  power  to  administer  oaths, 
and  that  power  can   be  taken  away  by  express  legislatioq, 
alone.    It  is  not  lost  because  a  revision  of  the  statutes  omits - 
the  word  "court**  in  enumerating  those  who  are  authorized- 
to  administer  oaths.— Slate  of  Iowa  v.  Caywood.  367. 
52*        Pleas— Our   Code   recognizes    but    three  pleas:    guilty,  not 
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f^uilty,  and  former  convictioD  or  acquittal.  Code,  4359. 
Hence,  it  is  proper  to  strike  out  one  which,  iu  effect,  asserts 
res  adjudicala  by  settiof;  up  matter  claimed  to  have  been  in 
issue  in  a  former  trial  and  to  be  in  issue  in  the  present  one.— 
Idem. 

o3*  Reference  to  Failure  to  Testify— It  is  not  error  to  charge 
the  jury  that  it  is  not  to  consider  defendant's  failure  to  tes- 
tify against  him.  Code,  3686.  prohibits  counsel  for  the  state, 
only,  from  referring  to  such  failure  to  testify.— State  of  Iowa 
V.  Weems,  426. 

54.  Verdict  Impeachment— Atiidavits  stating  that  the  jury  did 

not  consider  the  testimony  of  medical  experts,  that  one  juror 
said  that  the  judge  would  set  a  verdict  of  guilty  aside  if  it 
was  not  right,  and  that  an  unmarried  juror  consented  to 
the  verdict  because  he  relied  on  the  judgment  of  the  married 
jurors,  cannot  be  considered,  and  a  new  trial  will  not  be 
granted  upon  them.— State  of  Iowa  v.  Lauderbeck,  258. 

Robbery— See  ante,  ^,  «,  «^ 

Seduction— See  ante,  \  '»,  ^,  «. 

55.  Sentence— A.  sentence  to  the    penitentiary  for   tifteen   years, 

which  it  within  the  limits  imposed  by  the  Iowa  statutes,  is  not 
too  severe  for  the  crime  of  having  sexual  intercourse,  by  force 
and  against  her  will,  with  a  woman  sixty  years  old,  living 
alone,  unprotected  and  remote  from  neighbors. — State  of  Iowa 
V.  Case,  264. 

DAM  AGES— See  Warranto,  ^    Damages  held  not  to  be  excessive. 

— Wilkins  v.  Railway  and  Bridge  Co.,  668;  Barnes  v.  Town  of 

Marcus.  675. 
DEBTOR  AND  CREDITOR— See  Fraud  Conv.  »,  »,  ";  MoRTOAaES 

a    7 

DECEDENTS— See  Evid.  «. 

DEIJVERY-See  784. 

DEMURRER-See  Judgm.  »;  Plead,  \  \  \  »«,  ",  «,  '»;>Pract.  ^  «; 

Pract.  Sup.  Ct.  ". 
DEPOSITIONS-See  Pract.  Sup.  Ct.  «. 
DESCRIPTION— See  Mortgages  \ 
DIRECTED  VERDICT-See  Insur.  ^;  Pract.  ^  i^  Pract.  Sup.  Ct.  «; 

Real  Prop.  K 
DISCRETION— See  Pract.  ". 
DISTRICT  COURT-See  Judg.  ". 
DIVORCE  AND  ALIMONY-See  Judg.  *. 
DOCTORS-See  Crim.  Law  \ 
DOMESTIC  RELATIONS -See  Evid,  ".  ^  »>,  «,  ^'  Guard  and  Ward. 
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DRUG  SELLING-See  Crim.  Law,  ^ 
EASEMENT— See  Real  Prop.,  K 
ECCLESIASTICAL  LAW— See  Corporations.  ^ 

EQUITY.     See  Guard,  and  Ward,  -•;  Pract.,  \  l^  ^  ^  «,  ", «  » 
Pract.  Sup.  Ct.  ",  «. 

1.  Bstoppel— Where  a  railway  company  for  many  years  fails  to 

object  to  a  land  purchase  from  a  county  as  swamp  land,  and 
permits  the  purchaser  to  improve  the  land,  it  is  estopped  to 
deny  his  title,  though  the  land  is,  subsequent  to  said  pur- 
chase and  improving,  confirmed  to  it  by  the  secretary  of  the 
interior.— Bourne  v.  Ragan,  566. 

2.  Fraudulent  Representation— Equity  will  aflford  relief  from 

a  contract  which  a  party  was  induced  to  make  through  mis- 
representations made  by  the  other  party  as  positive  state- 
ments of  fact,  although  they  were  innocently  made.— Hunter 
V.  League  Safety  Cure  Co.  578. 

8.  Reoission— A  grantee  cannot  rescind  a  conveyance  for  land, 
where  he  has  slept  upon  his  rights  for  three  years,  after  dis- 
covering the  fraud,  and  has  had  transactions  with  the  grantor, 
which  were  inconciistent  with  an  intention  to  rescind,  or  which 
at  least  show  that  he  was  speculating  as  to  whether  he  could 
realize  more  from  certain  deals  with  the  grantor,  than  from 
the  rescission. — Blackman  v.  Wright,  541. 

4.  Speoiflo  Performanoe  of  a  parol  agreement  to  sell  land,  made 
by  the  husband  alone,  will  not  be  enforced  against  a  subse- 
quent bona  fide  purchaser  from  husband  and  wife,  who 
part  of  the  consideration  before,  and  part  after,  notice  of  con- 
tract, when  it  is  probable  that  the  contract  was  conditioned 
•upon  the  wife's  signing  the  deed,  and  where  the  small  amount 
•paid  upon  the  contract  was  tendered  back.— Zundelowitz  t. 
Webster,  587. 

^  Same— A  contract  for  the  sale  of  three  hundred  and  twenty 
acres  of  land,  for  the  sum  of  eight  thousand  dollars,  two  hun- 
dred dollars  in  cash,  and  the  remainder  in  annual  payments 
of  one  thousand  dollars,  is  not  so  unreasonable,  unconscion- 
able and  inequitable,  that  it  will  not  be  specifically  enforced 
against  the  vendee,  although  he  was  offered  thirty  dollars  per 
acre.— Hession  v.  Linastruth,  483. 

'B.  Trespass— Injunction— Equity  will  enjoin  a  continuous  tres- 
passer upon  land,  who  is  insolvent.— Martin  v.  Davis,  718. 

ESTATES  OF  DECEDENTS-See    Evid.  ^'.    Guard,   and 

Ward  \  ^  Wills. 

1.  Settlement  of  Bstate—JuRiSDiOTiON— After  debts  and  costs 
are  paid  and  the  administrator  discharged,  the  jurisdiction  of 
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the  probate  court  is  exhausted.  It  cannot  reappoint  him  to 
bring  suit  on  a  claim  due  the  estate,  because  the  administra- 
tor has  no  right  to  enforce  the  claim.  It  became  the  property 
of  the  heirs  when  his  final  report  was  approved. —Jordan  v. 
Hunnell,  834. 

2.  Trust  Fund— An  agent  collected  rents,  deposited  the  money 

to  his  own  credit,  and  kept  a  runoing  account  with  his  princi- 
pal, crediting  her  with  collections  and  charging  her  with 
payments  and  commissions.  This  account  was  settled  yearly. 
Held,  the  amount  due  the  principal  does  not  constitute  a  trust 
fund  in  the  hands  of  the  agent's  executor,  and  said  balance 
due  should  not  have  preference  over  other  debts.— Chappell  v. 
Craig,  273. 
ESTOPPEL— See  Attachment  *;  Corporations  ^\  Ckim.  Lam'  ^«; 
Equity  »;  Mortgages  ^  Mun.  Corp.  ^  Plead.  \  ";  War- 
ranty ^ 

EVIDENCE— See  Att'y  and  Client,  ^  Crim  Law.  »,  \  «.  •, »,  » to »». 
*';  Fraud.  Conv.  *,  \  »,  »^  ";  Insur.  '",  ";  Mortgages,  \  *;  Neg- 
LiG.  ^  «;  Neg.  Instr.  »,  *.  ».';  Real  Prop.  S  ';  Wills  ^ 
1.    Attaobment— Portions  of  a  city  directory  which  show  the  busi- 
ness connections  of  an  attachment  defendant  are  admissible  in 
connection  with  other  evidence,  to  show  the  facts  upon  which 
the  plaintiff  acted  in  suing  out  the  writ.— Bowman  v.  Fur  Mfg. 
Co.  188. 
iS.        Plea  AND  Proof— A  general  denial  of  an  al legation « that  an 
attachment  was  maliciously  sued  out,  allows  it  to  be  shown 
that  the  attachment  plaintiff  was  advised  by  his  attorney,  that 
the  writ  was  authorized  after  he  had  stated  the  facts  within 
his  knowledge  to  the  attorney.— irferw. 
Attorney— See  ^  Post. 

3.  Books  of  Aooount  should  not  be  admitted  in  evidence  in  the 

absence  of  preliminary  proof  required  by  Code,  8658.— Arney 
Bros.  &  Crawford  v.  Meyer,  395. 

4.  Burden  of  Proof— Warranty— A  heating  apparatus  was  sold 

with  warranty.  Part  of  the  price  was  to  be  paid  when  the 
job  was  completed,  and  the  balance  was  to  be  paid  the  follow- 
ing spring,  ''providing  said  apparatus  works  in  accordance 
with  guaranty.*'  The  part  payment  was  made.  It  was  put  in 
so  early  that  it  could  not  well  be  used  at  once.  The  seller  sued 
to  recover  the  deferred  payment.  Held,  the  burden  was  upon 
the  buyer  to  plead  and  prove  the  warranty  was  broken.— 
Hoffman  v.  District  of  Hampton,  319. 

5.  Competency— Swamp  land— Evidence  that  land,  at  a  remote 

time,  before  the  sod  in  this  part  of  Iowa  had  been  broken,  was 
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swamp  land,  sufficiently  shows  that  it  passed  under  the- 
swamp  land  ^rant  of  1850,  though  that  evidence  does  not  go  as 
far  back  as  1850.— Bourne  v.  Ragan,  566. 

6.  Oonolusions— Evidence  asking  a  witness  to  state  "whether  you 

did  sell  him  those  notes  or  not"  calls  for  a  conclusion  where 
the  sale  of  the  notes  is  the  point  in  issue.— Ward  v.  Dickson 
Bros.  708. 

7.  Cumulative  Evidence— Admissions  made  in  talks,  and  to  per- 

sons different  from  those  testified  to  by  witnesses  on  the 
trial,  are  not  cumulative  evidence.    Mean  Bros.  v.  Yeager,  6W. 

8.  Delivery — Delivery  of  gift;  held  established  — O'son  v.  Giflford. 

734. 
9*    Examination— The  fact  that  a  witness  states  that  he  forgot  a 
transaction  till  he  heard  AV.  speak  of  it  does  not  warrant  his 
being  asked  wiiat  AV.  said  about  it.  -Ward  v.  Dickson  Bros. 
708. 

10.  Cross  Examination— When  the  original  owner  gives  evidence 

in  an  action  involving  fraud,  which  tends  to  show  good  faith  in 
sale,  it  is  proper  to  allow  full  cross-examination  on  all  cir- 
cumstances bearing  on  good  faith.— Klotz  v.  James,  1. 

11.  Same— The  age  and  construction«of  a  building  cannot  be  shown 

on  cross-examination  where  the  direct  examination  did  not 
touch  upon  the  value  of  the  building.— Davis  v.  Mutual  Fire 
Ins.  Co.  70. 

12.  Discretion— It  is  discretionary  to  allow  the  recalling  of  a  wit- 

ness for  plaintiff  who  was  excused  without  cross-examination,  to 

be  cross-examined,  after  plaintiff  rests.— Chapman  &  Erwin  v. 

James,  283. 

18.       i9ame— Refusing  leave  to  introduce  additional  but  cumulative 

testimony,  is  in  the  discretion  of  the  court.— Maher  v.  Shen- 

hall,  684. 

14.  Expert  Evidenoe-It  was  right  to  exclude  the  testimony  of 

an  expert  that  the  creamery  *'was  conducted  as  an  ordinarily 
prudent  man  in  that  business  would  conduct  one,**  also  tes- 
timony on  part  of  defendant  that  "all  the  care  of  the  building 
was  taken  that  could  be  with  reference  to  its  taking  tire.'*— 
Duer  V.  Allen  &  Son,  36. 

15.  Foundation— Without  proof  that  cars  on  all  lines  are  of  the 

same  character,  and  operated  under  the  same  conditions,  it 
cannot  be  shown  how  far  a  car  could  be  heard,  on  one  line,  by 
testimony  how  far  cars  could  be  heard  on  another.— Wilkins 
V.  Kail  way  and  Bridge  Co.  «568. 

16.  Fraud— Toe  falsity  of  representations,  that  one  owned  land, 

and  was  a  man  of  means,  cannot  be  inferred  from  the  mere 

Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


Digitized  by  VjOOQIC 


Indbx.  773 

"KviD.    Continued 

fact  that  shortly  after  the  transactioD,  in  the  course  in  which 
they  wore  made,  he  often  borrowed  money.— Blackman  v. 
Wright.  541. 

17.  Fraudulent  Conveyeuioe— One  mortgajifor  sold  his  interest  to 

the  other.  The  mortgaged  property  was  attached.  On  con- 
test between  the  mortgagee  and  the  attachment  plaintiff,  the 
latter  averred  fraud  and  conspiracy  between  the  mortgagor 
and  the  mortgagee.    Held: 

a.  It  was  proper  to  ask  the  mortgagor  to  whom  said  inter- 
est was  sold,  how  he  disposed  of  said  property  and  other, 
to  his  wife  and  others,  soon  after  the  conveyance. 

b.  And  to  allow  full  cross-examination  of  vendor. 

c.  To  admit  declarations  made  by  vendor,  in  the  absence 
of  vendee,  on  vendor's  fraudulent  intent.— Chapman  & 
Krwin  v.  tfames,  288. 

18.  Harmless  Error — The  overruling  of  objections  to  questions  is 

not  prejudicial  where  several  witnesses,  including  one  for  the 
objecting  party,  testify  without  objection  to  the  same  effect 
as  the  answer  elicited  by  such  questions.— Hunt  v.  City  of 
Dubuque,  814. 

19.  Same.    Plaintiff  stated  that  he  was  taken  sick  in  defendant's 

house  after  he  had  been  turned  off  by  defendant;  that  plaint- 
iff paid  one  and  the  county  the  other  doctor.  Reld,  not 
to  be  prejudicial  error;  especially  where  defendant  urges 
that  plaintiff  was  paid  not  only  in  education,  clothing,  etc., 
but  in  the  benefits  and  influences  of  a  home,  care  bestowed, 
and  all  these  matters  that  influence  and  surround  boys 
and  really  fix  and  determine  their  character  and  work  in 
manhood. — Reeso  v.  Lehan,  45. 
"20.  Competency-'lt   is    not   prejudicial   error   that   testimony 

as  to  value  is  given  by  incompetent  witnesses  when  an 
opportunity  to  cross-examine  was  given. —Klotz  v.  James,  1. 

"21*  Husband  and  Wife— Where  a  wife  sues  on  a  promissory  note, 
the  husband  cannot  be  made  a  witness  by  defendant.  Code, 
3641.— Ward  v.  Dickson  Bros.  708. 

22.  Identifloation— Articles  and  by-laws  are  not  admissible  with- 

out identification.— Wright  v.  Insurance  Association,  360. 

23.  Impeaohxnent— The  evidence  of  a  witness  on  supplemental 

examination  may  be  used  where  the  stenographer  who  took  it 
testifies  that  he  took  his  testimony  correctly,  that  he  reduced 
it  to  writing,  that  he  could  state  the  testimony  as  then  given, 
and  is  then  allowed  to  examine  the  notes  and  state  the  testi- 
mony.—Klotz  V.  James,  1. 
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24.  Mental  Inoapfiioity— Conflicting  evidence  reviewed  and  held 

to  warrant  a  finding  that  a  husband  was  of  sound  mind  when 
he  made  a  deed  of  trust  to  his  motlier-in-law  for  the  benefit  of 
his  wife.— Caldwell  v.  Finch,  698. 

25.  Objections — When  testimony  is  once  in,  it  must  be  attacked  by 

motioQ  to  strike  out  and  not  by  objection. —Duer  v.  Allen  & 
Sod,  86. 

26.  Parol  Varianoe— Plaintiff  took  an  order  of  defendant  which 

contained  the  words  "freight  paid  through.**  Plaintiff  did  not 
rely  on  this  writing,  but  alleged  and  introduced  evidence  to 
show  that  defendant  was  to  advance  the  freight  on  good» 
shipped  and  deduct  the  amount  paid  from  the  purchase  price. 
Held,  defendant  may  introduce  oral  evidence  to  show  that 
plaintiff  was  to  advance  the  freight.— Uallenbeck  &  Son  v. 
Garst,  509. 

27.  Personal  Transskotions  with  Decedents— One  next  of  kin  was 

also  a  legatee  and  executrix.  An  action  was  brought  to  make 
her  personally  liable  for  certain  notes  made  by  a  firm  in  which 
her  testator  was  a  partner.  Held^  as  the  action  was  not  brought 
agaiust  her  as  executrix,  testimony  on  part  of  the  payee  of  the 
note  touching  personal  transactions  between  him  and  dece- 
dent was  admissible.    See  Code,  3639.— Clark  v.  Ross.  402. 

28.  Privilegfed   Oommunication— An    attorney  who  drew  up  a 

mortgage  securing  several  debts  may  testify  as  to  what  was 
then  said  by  the  parties  about  applying  the  proceeds  of  the 
mortgage  to  one  of  the  debts,  first.— Wyland  v.  Grifl&th,  24. 

29.  Relevemcy— It  may  be  shown  that  a  dexjedent  left  little  property. 

It  bears  on  what  inducements  he  had  to  be  industrious.— Fish 

V.  I.  C.  Railway  Company,  702. 
80.  Same— Where  one  is  sued  for  the  service  of  a  minor  whom  he 
took  to  live  in  his  family,  it  is  immaterial  how  long  the 
minor  lived  with  the  person  from  whom  he  was  taken,  what 
efforts  had  been  made  to  get  him  a  home  and  whether  the 
minor  considered  himself  to  be  the  adopted  son  of  defend- 
ant.—Resso  V.  Lehan,  45. 

31.  Same— On  defendant's  allegation  that  plaintiff's  services  were 

paid  for  in  care  and  education,  plaintiff  may  show  what 
work  he  did  and  what  clothing  he  was  furnished.— /dem. 

32.  SA.ME— Where   one  side  urges  that  no  wages  were  paid  and 

the  other  asserts  payment  in  full,  plaintiff  may  state  what 
amount  defendant  has  paid  him  on  account  of  wages.— 
Idem, 

33.  Negligence — The   issues   being  whether  the   negligence   of  a 

tenant  had  caused  a  creamery  to  be  burned,  it  was  proper 
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to  admit  testimoDy  that  no  water  was  kept  in,  or  watebmaD 
stationed  about  the  building.— Uuer  v.  Allen  &  Son,  86. 

34.  Rob  grestse— Statements  as  to  the  cause  of  an  accident  made 

within  two  minutes  after  it  happens,  are  admissible  as  res 
gesta.- Fish  v.  I.  C.  Ry.  Co.  702. 

35.  Seoondar J  Bvidenoe— Where  a  person  without  the  state, refuses 

to  let  letters  written  her  be  attached  to  her  deposition »  sec- 
ondary evidence  of  the  contents  of  such  letters  is  admissible. — 
Bullis  V.  Easton,  513. 

36.  Samb— A  copy  of  letters  attached  to   the  deposition  by  the 

commissioner  and  certified  by  him  to  be  true  copies  of  the 
originals,  which  were  identitied  by  a  witness  on  the  trial,  is 
sufficient  secondary  evidence  of  the  contents  of  such  letters,, 
where  the  originals  are  not  available.— /dem. 

37.  ServioeB  of  Member  of  Paroily— The  presumption  is  that 

such  services  were  rendered  gratuitously,  and  plainti^  must 
overcome  it  by  evidence  fairly  showing  that  there  was  an 
express  promise  to  pay,  or  an  understanding  and  expectancy 
that  payment  would  be  made;  and  on  the  question  whether 
the  defendant  expected  to  pay,  it  may  be  shown  that  he  prom- 
ised plaintiff  a  sum  of  money  and  a  team  if  he  would  continue 
to  live  with  him  a  certain  time.  Neither  is  the  amount  which 
may  be  recovered  limited  to  such  sum  and  team. — Ressso  v. 
Lehan,  45. 

38.  Sidewalks— Condition  of— Evidence  of  the  condition  of  a  walk 

a  year  before  an  accident,  caused  by  a  defect  therein,  is  admis- 
sible to  show  its  actual  condition  at  the  time  of  the  accident, 
and  that  it  has  been  in  a  defective  and  dangerous  condition 
for  such  a  length  of  time  as  to  charge  the  city  with  notice 
thereof,  in  connection  with  evidence,  that  its  condition  has 
not  been  substantially  altered  in  the  interval.— Hunt  v.  City 
of  Dubuque,  314. 

39.  Samb— Evidence  that  persons  were  seen  to  stumble  at   the 

defective  part  of  a  walk,  and  that  one  person  was  seen  to 
stop  and  pu^h  the  broken  board  down  with  his  cane,  before 
the  accident  in  question,  is  admissible  to  show  the  condition 
of  the  walk  at  the  time  of  the  accident,  in  connection  with 
other  evidence  showing  that  there  has  been  no  substantia) 
change  in  the  interval.— itietn. 

40.  Statute  of  Frauds— Where,  after  curing  defects  in  organiza- 

tion, by  new  articles,  the  de  jure  corporation  takes  all  the 
property  of  the  de  /ado  one,  the  assuming  of  the  liabilities  of 
the  de  facto  organization  is  not  within  the  statute  of  frauds.— 
Calumet  Paper  Co.  v.  Investment  Co.  147. 
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41.  Trial  to  Court —In  a  trial  by  a  court,  oq  motioD  to  dismiss  for 
want  of  evidence,  the  qaestion  is,  whether  plaintiff  has  made 
his  case  by  a  preponderance  of  the  evidence. —Hay ward  t. 
Jacliman,  77. 

EXCEPTIONS-See  Pkact.  ",  ". 

EXECUTION  SALE— See  Exemptions.  Mortgages,  *,  *,  «. 

EXEMPTIONS-See  Fkaud.  Conv.  ^ 

A  widow  who  lives  alone  and  has  no  family  is  not  'Hhe  head 
of  a  family*'  within  the  meaning  of  statutes  allowing  such 
head  to  hold  certain  personal  property  exempt. — Emerson 
V.  Leonard,  811. 

EXTORTION-See  Ckim.  Law  ". 

FINE— See  Ckim.  Law  «. 

FIRE— See  Negligence  ^  ». 

FOIiECLOSURE--See  Mortgages  \  K 

FORMER  ADJUDICATION— See  Judgm.  ",  «. 

FORMER  ACQUITTAL—See  Ckim.  Law  «  «d. 

FRAUD~See  Equity,  Fraud.  Conv.,  Insuk.  ".  Plead.  ^ 

1.  False  Representations— When  a  tenant,  while  negotiating 

for  a  lease  falsely  represents  that  he  has  paid  the  rent  of  tlie 
farm  last  rented  by  him  and  that  he  is  solvent,  the  landlord  may 
refuse  to  complete  the  lease.- -Martin  v.  Davis,  718. 

2.  Settlement — The  fact  that  one  who  was  fraudulently  induced 

to  subscribe  for  stock  settles  with  the  promoters  of  the  cor- 
poration for  a  conversion  of  the  money  paid  by  him,  knowing 
of  the  conversion,  does  not  affect  his  right  to  rescind  on 
account  of  false  representations  made  to  induce  him  to  sub- 
scribe, he  having  no  knowledge  that  the  representations  were 
false  when  he  made  said  settlement.— Hunter  v.  League  Safety 
Cure  Co.  573. 
:j.  Statute  of  Limitations— Under  Code.  2529  and  2530,  relief 
against  a  fraudulent  conveyance  is  barred  in  five  years  after 
the  fraud  is  discovered,  and  such  discovery  occurs  as  soon 
as  the  creditor  learns  of  facts,  which,  in  connection  with  the 
constructive  notice  imparted  by  the  record  of  the  deed,  suggests 
fraud  or  an  inquiry  which,  if  pursued  with  reasonable  diligence, 
will  discover  fraud.— Nash  v.  Stevens,  616. 

FRAUDULENT  CONVEYANCE. 

1 .  Bvidenoe  —Taxation— That  personal  property  was  assessed  to  a 

grantee  instead  of  to  the  real  owner  of  the  land  deeded  does  not 
show  fraud  in  the  transfer  of  the  land. — Eherke  v.  Hecht,  96. 

2.  Sam  B— Where  the  wives  of  partners  who  hold  valid  notes  against 

their  husbands,  buy  goods  of  the  firm  and  credit  their  value 
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npoD  such  notes,  the  sale  is  not  void  a(i;ainst  creditors,  though 
the  tirm  be  insolvent.— Farwell  &  Co.  v.  Stick.  Kemp  &  Co.  87. 
8,    Participation    of     Granteb    Essential— Declaration     of 
Grantor— Mary  Neuffer.  Appellant,  v. Martin  Moehn;  Martin 
Moehn  v.  Mary  Neuffer,  Appellant,  781. 

4.  Same— One  mortgagor  sold  his  interest  to  the  other.    The  mort- 

gaged property  was  attached.  On  contest  between  the  mort- 
gagee and  the  attachment  plaintiff,  the  latter  averred  fraud  and 
conspiracy  between  the  mortgagor  and  the  mortgagee.  Held: 
It  was  proper  to  ask  the  mortgagor  to  whom  said  interest  was 
sold,  how  he  disposed  of  said  property  and  other,  to  his  wife 
and  others,  soon  after  the  conveyance.  And  to  allow  full  cross- 
examination  of  vendor.  To  admit  declarations  made  by  ven- 
dor in  the  absence  of  vendee  on  vendor's  fraudulent  intent. 
— Chapin  &  Erwin  v.  Janies,  238. 

5.  Bzemptions— It  is  not  a  fraud  upon  creditors  for  a  husband  to 

give  his  exempt  earnings  to  his  wife.— Nash  v.  Stevens,  616. 
<>•  Failure  to  Record  -A  chattel  mortgage  was  given  plaintiff, 
to  protect  him  against  having  signed  a  note  with  mortgagor. 
Plaintiff  paid  this  note  and  then  took  a  bill  of  sale  upon  the 
mortgaged  stock,  in  lieu  of  said  mortgage.  The  mortgage  was 
not  recorded  for  about  two  years,  in  order  that  the  credit  of 
the  mortgagor  should  not  suffer.  Held,  that  as  against  those 
who  became  creditors  in  ignorance  of  the  mortgage,  the  trans- 
action is  fraudulent.— Snouffer  v.  Kinley,  102. 

7.  Evidence— Where  the  mortgagee  says  that  he  holds  an  unre- 

corded mortgage,  to  indemnify  him  for  being  surety,  cau- 
tions the  hearer  to  say  nothing  about  it,  and  says  that  he 
will  not  use  the  mortgage  unless  something  happens  to  the 
note  on  which  he  is  surety,  a  finding  that  the  mortgage  was 
withheld  from  record  in  order  that  the  credit  of  the  mort- 
gagor should  not  be  injured,  is  supported  by  the  evidence. 
—Idem. 

8,  Husband  and  Wife— Debtor  and  Creditor— Where  a  wife 

permits  the  husband  to  expend  her  money  for  the  support  of 
the  family,  and  in  his  business,  without  any  contract  for  its 
repayment,  she  cannot,  in   the  absence  of  an  express  agree- 
ment, recover  the  amount  so  advanced.— Hay  ward  v.  Jack- 
man,  77. 
^»        Same— It  is  claimed  that  a  husband  and  a  father  each  gave 
the  daughter  and  wife  a  sum  of  money   when  she  married. 
The  wife  invested  this  money  in  a  firm  in  which  she  was 
not,  and  her  husband  was,  a  partner,  whichmoney  he  subse- 
quently withdrew  from  the  firm.    About  the  time  a  judg- 
ment was    rendered   against  the  husband,  she    recorded  a 

^-'mall  Allures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


Digitized  by  VjOOQIC 


778  Index. 

Fraud.  Cohtit.    Contiuued 

deed  from  him  to  her.  There  was  no  evidence  that  th9 
husband  promised  to  repay  his  wife.  She  still  claims  to 
hold  her  investment  in  said  firm.  Held,  while  the  relation 
of  debtor  and  creditor  may  exist  between  the  husband  and 
said  firm,  it  does  not  exist  between  husband  and  wife  and 
if  said  deed  was  made  in  consideration  of  the  sum  which 
he  drew  out  from  said  firm,  it  is  void  against  his  creditors.— 
Tyler  v.  Budd,  29. 

10.  REDEMPnoN~The  husband  erected  a  building  on  the  land 

which  he  had  so  conveyed  to  his  wife.  He  paid  for  it  in 
part  with  lots  belonging  to  his  wife,  no  contract  being 
made  between  husband  and  wife  about  the  application 
of  her  lots.  At  a  subsequent  sale  under  mechanic's  lien 
foreclosure,  to  make  the  amount  still  unpaid  on  said 
building,  the  husband  purchased  the  realty  as  trustee  for 
his  \iife.  Held,  this  was  merely  a  redemption  by  the  hus- 
band, and  vests  no  title  in  the  wife  as  against  his  credi- 
tors.—/dem. 

11.  Trusts— Defendants,  husband  and  wife,  purchased  land  with 

money  belonging  to  the  wife,  and,  the  title  having  been  by 
mistake  made  to  the  husband,  the  latter  agreed  to  repay  her 
when  the  land  was  sold.  This  property  was  exchanged  for  an 
eighty  acre  tract,  to  be  conveyed  to  the  wife,  but  neither  being 
present  when  the  deed  was  executed,  the  husband's  name  was 
inserted  as  grantee,  the  latter  again  promising  that  when  the 
land  was  sold  his  wife  should  have  the  money.  The  hus- 
band afterwards  purchased  land  adjoining  the  eighty  acre 
tract,  paying  thereon  five  hundred  dollars  borrowed  from  B. 
for  which  he  gave  his  note.  Subsequently  defendants  con- 
veyed to  W.  the  eighty  acre  tract  and  twenty- five  acres  of 
the  land  adjoining,  receiving  a  cash  payment  of  one  thousand 
dollars  which  the  wife  retained  as  her  own.  W.  sold  the  land 
to  K.  and  the  latter  re-conveyed  to  the  wife,  who  paid  there- 
for the  one  thousand  dollars  received  from  W.,  and  the  fur- 
ther sum  of  five  hundred  dollars  contributed  by  her  husband. 
The  wife  believed  that  a  husband  could  not  deed  directly  to 
his  wife.  Plaintiff,  to  whom  B.  had  assigned  the  note  for  five 
hundred  dollars,  and  who  had  recovered  judgment  thereon, 
brought  an  action  against  defendants  to  subject  the  land  so 
re-purchased  in  the  wife's  name  to  the  payment  of  his  claim. 
It  did  not  appear  that  B.  lent  the  money  on  the  strength  of 
the  husband's  title  to  the  eighty  acres,  nor  that  plaintiff 
relied  thereon  when  he  took  an  assignment  of  such  note. 
Held,  that  plaintiff  was  entitled  to  judgment  as  against  the 
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twenty-five  acre  tract,  but  the  wife  was  entitled  to  the  eighty 
acres,  free  from  plaintiff *s  claim .--Hollenbeck  v.  Peclc,  210. 
12«  Samb— Where  land  absolutely  conveyed  is,  in  fact,  transferred 
merely  to  secure  an  a(i;reement  to  support  grantee  for  life,  the 
land  cannot  be  sold  to  pay  grantee's  debts.— Eherke  v.  Hecht, 
96. 

GARNISHMENT— See  Constit.  Law,  «.  An  order  was  entered 
in  a  garnishment  proceeding,  that  garnishee  should  collect 
securities  belonging  to  the  debtor  and  held  by  the  garnishee, 
and  that  he  should  be  allowed  his  necessary  expenses  in  real- 
izing upon  the  securities.    Held: 

a.  On  his  failure  to  account,  further  orders  in  the  premises 
may  be  made  by  the  court  in  supplemental  proceedings. 
Those  proceedings  are  not  independent  ones  brought 
against  him  personally,  and  need  not  be  tried  on  written 
evidence. 

b.  The  garnishee  is  responsible  for  all  the  proceeds  though 
the  wrong  of  others  deprives  him  of  part  of  the  sum 
realized. 

c.  He  is  authorized  to  pay  attorney's  fees  and  proper 
expenses  provided  they  be  reasonable. 

d.  He  can  in  no  event  be  required  to  pay  into  court  more 
than  will  satisfy  the  garniRhment  plaintiff's  claim.— 
McDonald  &  Co.  v.  Creager,  659. 

GIFT— See  734. 

GOOD  FAlTH~See  Equity',  *;  Neg.  Instr.  >  to  «. 

GOTERNOR— See  CiiiM.  Law  «. 

GUARDIAN  AND  WARD-  See  Judgments,  ^  . 

1.  Land  which  a  guardian  purchased  yi  the  name  of    his  ward 

upon  a  foreclosure  sale  growing  out  of  an  unauthorized  loan 
of  the  ward's  funds,  made  by  him,  may  be  sold  to  pay  the  claim 
of  the  ward  for  the  money  unlawfully  loaned,  and  on  such  sale 
the  notice  required  where  land  belonging  to  an  estate  is  sold, 
need  not  be  given. — Reed  v.  Lane,  454. 

2.  Abatement— In  an  action  by  a  guardian  upon  the  bond  of  his 

predecessor,  an  answer  that  the  ward  has  arrived  at  majority 
before  the  commencement  of  the  action,  and  that  the  action  is 
not  brought  in  the  name  of  the  real  party  in  interest,  is  demur- 
rable, as  it  will  be  presumed  that  the  action  is  for  the  interest 
of  the  ward,  and  that  she  will  be  bound  by  the  tinal  adjudica- 
tion.—/<?em. 
8.  JucUrnient— Collateral  Attack. — A  final  accounting  with  a 
guardian  cannot  be  collaterally  attacked  by  him  on  the  ground 
that  no  allowance  for  services  was  made  him.    His  compensation 
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is  presumed  to  have  been  considered  in  arriving  at  tlie  amount 
found  due  from  tiim  in  such  an  accounlinf^.— Jdem. 

4.  Jurisdiotion— An  action  in  the  district  court  will  not  lie  in 
behalf  of  an  incompetent  person  to  remove  his  guardian, 
and  require  him  to  turn  over  property  belonging  to  the  ward, 
and  to  enjoin  him  from  selling  land  of  the  ward,  as  the  sev- 
eral grounds  for  relief  are  cognizable  in  the  court  of  probate 
ill  its  supervision  of  the  estate  of  the  incompetent.— Tiffany  v. 
Worthington,  560. 

HARMLESS  ERROR— See  Pract.  '*  to  ^;  Pkact.  Sup.  Ct.  ». 

HIGHWAYS-See  Ckim.  Law,  ". 

HOMESTEAD. 

Abandonment— A  woman  who  married  and  went  to  another 
county  to  live  with  her  husband  on  a  farm  leased  by  him,  leav- 
ing most  of  the  household  goods  on  the  homestead  and  with 
intent  to  return  to  it.  the  return  actually  occurring  in  about 
live  months,  does  not  render  the  homestead  liable  to  sale  on 
execution,  by  such  removal.— Reeseman  v.  Davenport,  330. 

HOUSE  OF  ILL  FAME— See  Crim.  Law,  ". 

HUSBAND  AND  WIFE— See  Equity,  *;  Fraud.  Conv.  \  \  \  •;  Plead.  ". 

INJUNCTION— See  Equity,  «;  Nuisance. 

INSANITY-See  Practice,  ",  *^. 

INSOLVENCY— See  Corporations,  »,  <. 

INSTRUCTIONS— See  Crim.  Law  «» to  »«;  Pract.  «>  to  «»,  ".  Pract. 
Sup.  Ct.  ^  «,  **\  Railroads  \  •,  ^ 

INSURANCE— See  Corporations;  Pleading  \  \  \  •. 

1.  Arbitration— Where  a  policy  provides  that  differences  as  to 

loss  should,  at  the  ** written  request  of  either  party,"  be  sub- 
mitted to  arbitration  and  that  no  action  should  be  brought 
until  after  the  award,  such  arbitration  is  not  a  condition 
precedent  to  bringing  action,  where  no  arbitration  has  been 
requested.— Davis  v.  Mutual  Fire  Ins.  Co.,  70. 

2.  Assessment— An  assessment  to  meet  liabilities  on  a  policy  in 

an  accident  assessment  insurance  company,  must  be  made  on 
the  basis  of  membership,  at  the  date  of  the  accident. — Collins 
V.  Accident  Insurance  Co.,  216. 
*^.  Construotion — An  insurer,  in  settlement  of  a  loss,  agreed  in 
writing  to  pay  insured  three  hundred  dollars,  it  being  further 
agreed  that  the  insured  should  promote  the  interests  of  the 
company  to  the  best  of  his  ability.  Held^  this  writing  is  com- 
plete and  the  articles  and  by-laws  of  the  insurer  and  appli- 
cation of  the  insured  cannot  be  used  to  construe  it  into  an 
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agreement  that  an  assessment  for  three  hundred  dollars  should 
be  made —Wright  v.  Insurance  Association,  860. 
4*        Ratipicatiox— If  such  agreement  was  unauthorized,  the  fact 
that  the  association  kept  it,  paid  upon  it,  and  did  not  disa- 
vow it  till  action  was  brought  upon  it,  ratifies  it.— /</em. 
o.    Of  Policy— a  policy  excepted  injuries  caused  by  * 'disease"  and 
"bodily  infirmity."    The  court  charged  that  these  words,  as 
used  in  the  policy,  mean,  practically,  the  same  thing,  refer  to 
some  ailment  or  disorder  of  a  somewhat  established  and  set- 
tled character,  some  physical  disturbance,  to  which  the  insured 
was  subject,  and  of  which  an  attack  causing  him  to  fall  was,  in 
some  measure,  a  recurrence,  and  have  no  reference  to  some 
temporary  disorder  which  is  new  and  unusual  and  arises  from 
some  sudden   and    unexpected  derangement   of    the  system, 
which  produced  unconsciousness.    Held,  the  instruction  is  cor- 
rect and  does  not  charge  that  * 'disease"  as  used  in  the  policy 
can  not  be  established,  except  by  proving  that  the  attack  was 
a  recurrence  of  some  previous  attack  indicating  disorder. — 
Meyer  v.  Fidelity  Casualty  Co.  378. 
6.        Sa7ne — Injuries  caused  by  a  fall,  due  to  a  temporary  and  unex- 
pected  physical    disorder,  are   * 'violent."    ^'external*'    and 
"accidental,"  within  the  meaning  of  those  words  as  used  in 
an  insurance  policy.— /dew. 
?•        Same — Binding  twine  is  covered  by  a  policy  on  implements 
including  binder  "and  nil  such  goods  not  more  hazardous, 
kept  for  sale  in  a   general    implement    store.'*— Davis  v. 
Mutual  Fire  Ins.  Co.  7Q. 
8.        iSame— Going  out  on   water  in  a  boat  to  fish  on  a  dark  night, 
without  knowledge  that  snags  are  there,  is  not  an  exposure 
to  "unnecessary  danger"  within  a  provision  in  an  accident 
policy,  exempting  the  insurer   from   liability  for  injuries 
from  "voluntary  exposure  to  unnecessary  danger."— Collins 
V.  Accident  Insurance  Co.  216. 
0.    Of  Statute— Under  Acts  Twenty-third  General  Assembly,  chap- 
ter 34,  section  6,  prohibiting  the  placing  across  any  body  of 
water  of  a  trotline,  so  as  to  prevent  '*the  free  passage  of  fish 
up,  down,  or  through*^  such  water,  to  catch  fish  other  than 
minnows,  unless  under  the  supervision  of   the  fish  commis- 
sioner, and  section  2,  making  it  lawful  to  catch  fish  with  hook 
or  line,  the  placing  of  a  trot-line  across  the  stream  is  not  an 
unlawful  act,  unless  so  placed  as  to  obstruct  the  free  passage 
of  the  fish  up  and  down  the  stream.— /dem.    See,  '',  >^  *•,  post, 
10*    Bvidenoe— That  insured  staggered  before  he  fell  is  not  con- 
clusive that  he  bad  "tits  or  vertigo,'*  when  he  had  been  in  good 
health  so  far  as  known,  and  the  physicians  testified  that  the 
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Staggering  might  have  been  due  to  other  causes.— Meyer  v. 
Fidelity  and  Casualty  Co.  878. 

11,  :  Same— Articles  and  by-laws  are  not  admissible  without  idea- 

titication.— Wright  v.  Insurance  Association,  360. 

1 2,  Mutual  Insurcknoe — Fa  aw— Cancellation — The  organizers  of  a 

mutual  company  falsely  represented  by  advertisement  that  a 
guaranty  fund  was  pledged  to  the  prompt  payment  of  all 
losses,  should  other  funds  be  inadequate,  and  that  said  fund 
was  to  protect  policy-holders  against  being  assessed  more  than 
one-sixth  of  their  obligation  in  one  year.  Held,  these  repre- 
sentations do  not  constitute  such  fraud  as  to  enable  those  who 
became  members  and  policy-holders  after  the  making  of  said 
representations  to  have  their  premium  notes  canceled.— Corey 
V.  Sherman,  114. 

13,  Insolvency — Said  guaranty  fund  is  not  an  asset  which  maybe 

considered  in  arriving  at  whether  the  company  is  solvent.— 
Idem. 

14,  Same— The  insolvency  of  a  mutual  company  and  its  assign- 

ment for  the  benefit  of  creditors  do  not  release  policy-hold- 
ers from  contributing  to  the  payment  of  losses  which 
occurred  before  the  assignment. — Idem. 

15,  Mutual  Insurance  Company— What  l8--The  articles  of  incor- 

poration recite  that  an  association  is  formed  "for  the  mutual 
insurance  of  our  property,  and  that  of  all  other  persons,  who 
may  become  members  of  this  association,  by  the  giving  of 
mutual  pledges  thereon,  *  *  *  the  general  nature  of  the 
business  of  the  association  shall  be  to  insure  the  property  of  its 
members.  ♦  *  ♦  The  fund  for  the  payment  of  losses,  and 
the  necessary  expenses  thereof,  shall  consist  exclusively  of 
money  raised  by  assessment  on  mutual  pledges  given  by  the 
members  for  their  insurance,  such  assessments  only  to  be 
made  by  the  directors  or  executive  committee,  and  said  assess- 
ments may  be  limited  by  the  by-laws  and  shall  always  be 
apportioned  pro  rata  among  the  members  insured.  All  per- 
sons insured  in  the  association  shall  be  members  thereof  dur- 
ing the  period  of  their  insurance  and  no  longer,  and  the  charges 
for  said  insurance  and  membership  shall  be  regulated  by  the 
board  of  directors.*'  It  is  also  provided  that  the  board  shall 
conduct  the  affairs  of  the  association;  that  it  shall  be  chosen  by 
the  guarantors  or  shareholders,  from  their  memk>ers;  that  the 
guaranty  fund  shall  not  exceed  fifty  thousand  dollars;  that  the 
fund  may  be  increased,  by  a  vote  of  two-thirds  of  the  holders, 
at  any  regular  meeting;  that  said  fund  shall  be  secured  by  the 
obligations  of  the  holders  thereof,  to  be  known  as  a  '*fund,"  or 
"guaranty, *'  in  such  form  as  the  directors  shall  approve,  and 
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shall  be  subject  to  assessment  by  the  board,  not  exceeding  ten 
per  cent,  in  any  six  months,  for  the  purpose  of  meeting  assess- 
ments and  expenses,  when  there  is  not  sufficient  money  raised 
from  assessments  or  pledges  of  members  to  pay  losses  due; 
that  all  money  so  paid  from  the  guaranty  fund,  shall  be 
deemed  to  be  an  advancement,  to  be  repaid  from  the  funds 
of  the  association,  as  may  be  ordered  by  the  directors.  The 
subscribers'  private  property  is  exempted  from  the  corporate 
debts,  except  as  to  amount  of  the  subscription.  The  by-laws 
provide  that  such  fund  shall  not  be  liable  to  assessments,  to 
pay  iusurance  losses,  "except  in  emergency,  and  by  majority 
vote  of  the  directors.'*  Held,  the  corporation  was  a  mutual 
company,  under  section  1160,  Code,  and  not  a  stock  company. 
Idem. 

16.  Insuking  ox  Both  Stock  and  Mutual  Plan— The  by-laws  pro- 

vided for  issuing  mutual  policies  upon  application  and  the 
deposit  of  a  mutual  pledge  upon  which  a  stated  per  cent, 
should  be  advanced  in  cash  when  the  policy  issued.  Each 
applicant  bound  himself  to  pay  such  assessments,  not  exceed- 
ing one-sixth  in  any  year,  as  the  directors  should  order.  A 
cancellation  of  the  policy  and  return  of  the  pledge  was  author- 
ized whenever  the  assured  paid  whatever  sums  he  was  liable 
for  at  the  time  of  cancellation.  The  company  also  issued 
policies  for  cash  premiums.  No  application  or  other  under- 
taking was  required  as  to  such  policies.  They  stipulated  for 
a  cancellation  and  a  refunding  of  all  premiums  paid,  after 
short  rates  were  deducted,  and  that  assured  should  share  in 
dividends  accruing  while  the  policy  was  running,  in  case  the 
company  canceled,  or  after  being  in  force  one  year.  Held, 
the  cash  premium  policies  were  on  the  stock  plan  and  illegal 
and  that  the  obligations  of  holders  of  mutual  policies  were  not 
assessable  to  pay  losses  under  said  stock  policies.— /cfem. 

17.  Same—Mutual   Policy— Code,  1160,  under  which  the  com- 

pany was  organized  prohibits  the  payment  of  dividends  by 
such  companies.  Held^  the  fact  that  the  stipulation  of  the 
cash  policies  to  pay  dividends  are  thus  illegal,  does  not 
make  said  policies  mutual  policies.— irfem. 

18.  Praotioe— Code,  2549,  provides  that  when  a  question  is  one  of 

common  interest  to  many,  or  when  the  parties  are  numer- 
ous, and  it  is  impracticable  to  bring  them  all  in,  one  or  more 
may  sue  for  all.  Held,  9k  policy-holder  of  a  mutual  company 
can  maintain  action  for  all  similarly  interested  to  set  aside  an 
assignment  by  the  company,  to  declare  obligations  made  by 
all  uncollectible,  and  for  general  relief.  Robinson,  J.,  expresses 
no  opinion  on  this  point     Granger,  J.,  concurs  in  the  result 
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but  declioes  to  hold  that  such  plaintiffs  may  sue  for  all  in 
the  absence  of  some  authority  from  the  others.— Corey  v. 
Sherman,  114. 

19.  Harmless  Error— When  plaintiff,  in  the  presence  of  the  jury, 

disclaims  recovery  under  his  policy,  for  hardware,  it  may  be 
charged  that  such  policy  does  not  include  hardware. — Davis 
V.  Mutual  Fire  Ins.  Co.  7U. 

20.  Premium  Note— The  requirement  of  Code,  1146,  that  all  notes 

taken  for  insurance  shall  so  state  on  their  face,  has  no  appli- 
cation to  the  deposit  note  given  by  a  member  of  a  mutual 
company  organized  under  Code,  1160.— Corey  v.  Sherman, 
114. 

21.  Proof  of  Loss— Bill   by  carpenters  as  to  the  cost  of  rebuild- 

ing a  building  destroyed  by  tire  is  not  sufficient  proof  of  loss. 
— Heusinkveld  v.  Marine  Insurance  Co.  224. 

22.  Same— Where   such  proof  fails  to  comply  with  the  require- 

ments, either  of  the  policy  issued  or  the  Code,  it  is  inadmis- 
sible in  evidence,  and  a  verdict  should  be  directed  for  the 
insurer  — Brock  v.  Des  Moines  Ins.  Co.  39. 

INTKRROGATORIES— See  Pract.  ". 

INVESTING  TI  TLE-See  Pract.  ",  «. 

ITINERANT  VENDORS-See  Crim.  Law,  ^ 

JUDGMENTS— See  Corporations,  ". 

1.  Abatement— A  suit  for  wages  brought  in  a  sister  state  will  not 

abate  garnishment  proceedings,  instituted  in  Iowa  before  the 
beginning  of  said  suit.  Neither  will  a  judgment  rendered 
against  the  garnishee  pending  a  determination  of  the  gar- 
nishment proceedings  in  Iowa  bar  such  proceedings. — Willard 
V.  Sturm,  555. 

2.  Collateral  Attaok— A  final  accounting  with  a  guardian  cannot 

be  collaterally  attacked  by  him  on  the  ground  that  no  allow- 
ance for  services  was  made  him.  His  compensation  is  pre- 
sumed to  have  been  considered  in  arriving  at  the  amount  found 
due  from  him  in  such  an  accounting.— Reed  v.  Lane,  454. 

3.  Date — A  final  order  in  probate,  found  in  the  proper  court  records 

is  not  invalid  because  the  entry  thereof  is  not  dated,  as  it 
will  be  presumed  to  have  been  rendered  by  the  court  in  term 
time  and  not  in  vacation.— /dew. 

4.  Jurisdiotion  in  Rem~D.  procured  a  decree  in  New  York  set- 

ting aside  a  deed  to  Iowa  land  made  by  him  to  B.  When  this 
action  was  brought  both  D.  and  B.  had  parted  with  their  titles. 
None  of  their  grantees  lived  or  were  served  in  New  York,  and 
none  appeared  to  the  action,  although  B.,  the  grantor  of  some 
of  them,  did  appear.  The  judgment  did  not  purport  to  act 
upon  the  land  although  it  ordered  B.,  who  appeared  to  make 
deed  to  D.,  and  enjoined  said  grantees  from  prosecuting  an 
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action  in  Iowa,  affecting  said  land  or  conveying  or  incumber- 
ing same.  Held,  tbe  New  York  decree  is  void  as  to  said  gran- 
tees, for  want  of  jurisdiction.— Blackman  v.  Wright,  541. 

5.  New  Trial— The  granting  of  a  new  trial  on  the  grounds  of  newly 

discovered  evidence,  operates  as  a  vacation  of  a  judgment 
rendered  in  the  cause.— Mean  Bros.  v.  Yeager,  6&4. 

6.  Partly  Void--The  fact  that  a  judgment  directs  payment  to  be 

made  to  the  clerk,  he  not  being  authorized  to  receive  such 
payment,  does  not  invalidate  other  provisions  in  the  judgment 
fixing  the  indebtedness  of  defendant  nor  relieve  him  from 
obligation  to  pay  the  sum  due. — Reed  v.  Lane,  454. 

7.  Res  Adjudioata — A  judgment  foreclosing  a  mortgage  given 

by  a  guardian  to  his  ward, 'for  part  of  the  sum  due  the  ward, 
does  not  bar  an  action  on  the  guardian's  bond  to  recover  the^ 
amount  due  in  excess  of  the  sum  secured  by  the  mortgage, 
though  the  foreclosure  petition  alleged  the  removal  of  th& 
guardian  and  the  full  amount  of  his  indebtedness. — Idem. 

8.  Alimony— That  upon  a  dismissal  of   a  wife's  petition    for 

divorce,  alimony  is  disallowed  her,  does  not  bar  her  right  to 
support  from  the  estate  of  her  insane  husband. — Tiffany  v. 
Worthington,  560. 

9.  Submission— Motions  and  demurrers  submitted  at  a  term,  to 

be  decided  at  that  term  or  in  vacation,  may  be  decided  at  the 
next  term  without  resubmission. — Reed  v.  Lane,  454. 

10.  Same— That  a  judgment  is,  without  resubmission,  rendered  by 

a  district  judge  upon  matters  heard  by  his  predecessor  does 
not  invalidate  it. — Idem. 

11,  XJnoertednty— A  judgment  in  favor  of  "the  minor  heirs"  of  a- 

named  person,  is  not  void  for  indetiniteness  and  uncertainty, 
because  it  refers  to  an  heir  whose  first  name  is  Lizzie,  as  Elsie, 
where  the  caption  shows  that  it  was  rendered  in  probate,  in 
an  estate  belonging  to  the  minor  heirs  of  a  person  deceased, 
who  are  necessarily  identified  by  the  various  records  pertain- 
ing to  that  estate. — Idem. 

JUDICIAL  NOTICE-See  Pract.  Sup.  Ct.  ". 

JURISDICTION— See  Guard,  and  Ward,  *;  Est.  of  Deced.  *;  Judg- 
ments, K  *\  Pract.  i»,  ",  *•;  Pract.  Sup.  Ct.  «. 

JURY— See  Crim.  Law,  «,  «>,  ";  Pract.  »,  ".  «;  Pract.  Supt.  Ct.  « 

JURY  QUESTION-See  Crim.  Law,  ";  Neglig.,  ',  \  «;  Negot.  Instr. 
*,  Railroads,  •. 

KEEPING  HOUSE  OF  ILL  FAME— See  Crim.  Law,  «. 

LACHES— See  Corpor..  *;  Taxation,  ^ 
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LANDLORD  AND  TENANT.    See  Fraud,  \ 

1.  OonstruotionofWritinuf— A  writing,  "agreement.  This  is  to  cer- 
tify that  I  have  rented  my  farm  for  the  year  1895  for  the  sum  of 
$300,  payment  to  be  stated  in  contract  of  the  said  D.  (signed) 
L.  M./'  is  a  memorandum  of  a  lease  and  not  an  executed  lease. 
—Martin  v.  Davis,  718. 
2.  Lien— Waiver— A  landlord  has  a  lien  for  rent  upon  a  stock  of 
goods  situated  in  Sioux  City.  Part  of  it  is  moved  to  Ames  and 
is  there  sold  to  third  parties.  The  part  remaiuiDg  Id  Sioux 
City  is  then  mortgaged.  When  about  to  be  sold  on  foreclos- 
ure the  landlord  waived  his  right  to  his  rent  lien  upon  the 
mortgaged  goods  remainiug  in  Sioux  City.  Held,  this  oper- 
ated to  release  the  Ames  ^tock  from  the  landlord's  lien,  as 
against  said  third  parties  who  purchased  same.— Farwell  &  Co. 
V.  Stick.  Kemp  &  Co.  87. 

LARCENY— See  Crim.  Law,  •,  «,  «  «>,  ". 

LAW  OF  CASE— See  Pract.,  «. 

LEVY— See  Attach.,  » to  *;  Plead.,  ». 

LIENS— See  Att't.  and  Client,  «, »;  Landlord  and  Ten,  «;  Mechan- 
ic's Lien.  Mctn.  Corp.,  « to ». 

MATERIAL  MAN— See  MuN.  Corp  .  « to  ». 

MEANDER  LINE— See  Real  Prop..  •. 

MECHANIC'S  LIEN. 

1.  Sub-oontrckotor— The  mere  fact  that  a  sub-contractor  ceases  for 

a  time  to  work  on  the  building  and  then  commences  again, 
does  not  prevent  his  obtaining  a  lien  for  the  entire  work  and 
filing  a  claim  within  the  required  time,  after  performing  the 
last  of  the  work.— Merritt  &  Allen  v.  Hopkins,  052. 

2 .  Construction  of  Contract— The  contract  provided,  *  'The  con- 

tractor under  the  direction  of  F.,  architect,  acting  for  the 
purpose  of  this  contract  as  agents  of  said  owner,  shall  provide 
all  the  materials.'*  Held,  that  the  pluralizing  of  agent  was 
due  to  clerical  error;  the  contractor  was  not  the  agent  of  the 
owner  in  buying  material  so  as  to  make  a  principal  out  of  a 
sub-contractor  who  sold  him  material. — Steele  v.  McBurney, 
449. 

3.  iSam6--That  a  building  contract  permits  the  owner  to  retain 

a  per  cent,  of  the  contract  price  until  the  completion  of  the 
work,  does  not  help  a  sub-contractor  who  fails  to  serve  the 
statutory  notice  of  lien  within  the  statutory  thirty  days. 
Such  a  provision  is  for  the  benefit  of  the  owner  lUone. — 
Idem. 

4.  /Same— It  was  agreed  that  the  owner  should  pay  a  part  of 

the  contract  price  by  giving  the  contractor  an  order  on  a 
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third  person;  also  that  teD  per  cent,  of  the  contract  price, 
as  estimated,  should  be  retained  until  the  work  was  com- 
pleted. Held,  the  sum  reserved  should  be  ten  per  cent,  of 
the  total  price  and  not  of  the  price  minus  the  order,  and 
this  ten  per  cent,  should  not,  as  against  persons  who  might 
file  sub-contractors'  liens,  have  been  paid  before  the  com- 
pletion of  the  work.— Merritt  &  Allen  v.  Hopkins,  653. 
^,  Same — The  owner  of  a  building  cannot  reduce  the  liens  of 

sub-contractors  by  indorsing  notes  of  the  principal  con- 
tractors, where  such  indorsement  is  not  in  pursuance  of 
any  claims  for  liens. — Idem. 
^,    Construction  of   STATUTE—Chapter  100,  Sixteenth  General 
Assembly,  requires  that  in  order  to  preserve  his  lien  against 
the  lien-holders,  and  prevent  payment  by  the  owner,  a  sub- 
contractor must,  within  thirty  days  after  the  last  material  is 
furnished,  serve  on  the  owner  a  notice  that  be  has  filed  his 
claim  with  the  clerk.    Held,  an  original  notice,  served  within 
the  thirty  days,  which  states  that  a  lien  is  claimed,  but  not  that 
the  claim  has  been  filed,  is  insufficient.—Jciem. 
7.    Notice — A  sheriff  was  a  member  of  the  owners'  (a  lodge)  build- 
ing committee  which  had  charge  of  the  making  of  contracts 
and  the  erection  of  the  building.    The  sub-contractor  deliv- 
ered' him,  in  his  capacity  of  sheriff,  a  notice  that  plaintiff  had 
tiled  a  sub-contractor's  lien.     The  sheriff  did  not  serve  this 
paper  within  the  statutory  thirty  days.    Held,  there  was  no 
notice  to  the  lodge.— Steele  v.  McBurney,  449. 

MORTGAGES. 

!•  Chattel  Mortgrage— Description— It  may  be  shown  by  parol 
that  the  words,  "all  the  fixtures,'*  contained  in  a  mortgage, 
cover  certain  show-cases,  counters  and  wall  case. — Myers, 
Tice  &  Co.  V.  Snyder,  107. 

2.  Directions  to  Apply— Directions  given  by  a  mortgagor  how  to 

apply  the  proceeds  of  a  mortgage,  and  given  by  him  after 
the  execution  of  the  mortgage,  and  after  its  proceeds  have 
been  applied,  are  of  no  avail.— Wjland  v.  Griffith,  24. 

3.  Estoppel— When  there  is  question  whether  it  was  intended  to 

cover  certain  property  by  mortgage,  it  may  be  shown  that  the 
mortgagor  did  not  own  it,  but  if  it  is  clear  that  it  was  the 
intention  to  cover  that  property,  the  maker  of  a  mortgage 
upon  it  is  estopped  to  deny  that  he  was  its  owner  when  the 
mortgage  was  made.— Myers,  Tice  &  Co.  v.  Snyder,  107. 

4.  Sale  Subject  to  Oonflrmation— A  bidder  for  land  at  a  fore- 

closure sale  under  a  mortgage,  which  sale  is  to  be  made  with- 
out redemption,  has  no  standing,  before  the  confirmation  of 
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the  sale,  to  object  to  a  resale  ordered  on  the  ground  of  the 
inadequacy  of  the  bid  and  failure  to  give  proper  notice.  The 
rule  of  execution  sales  does  not  apply.— Trust  Co.  v.  Street- 
Railway  Co.  646. 

5«  Same — A  resale  of  land  under  a  mortgage  foreclosure  will  be 
ordered  where  the  price  bid  at  the  first  sale  was  only  a 
third  of  its  value,  a  resale  would  result  in  a  much  larger 
bid,  the  persons  interested  in  the  sate  were  not  given  proper 
notice,  objection  was  made  before  the  sale  was  confirmed, 
and  no  one  contests  the  application  for  resale  except  the 
original  purchaser. — Idem. 

6.  On  Execution — Where  mortgaged  property  is  bid  in  by  a  judg- 

ment creditor  of  the  mortgagor,  the  amount  which  should  be 
applied  on  the  judgment,  is  the  bid,  minus  the  amount  which 
the  creditor  deposits  with  the  clerk,  to  pay  the  mortgage, 
under  chapter  117,  Twenty-first  General  Assembly. — Tyler  v. 
Budd,  29. 

7.  Pkivate  Sale — Where  a  mortgage  authorizes  private  sale,  the 

mortgagee  should  not,  without  a  showing  of  bad  faith,  be 
charged  with  more  than  the  net  amount  realized  from  such 
sale,  no  matter  at  what  the  goods  have  been  appraised.  But  if 
sale  be  made  under  said  authority  and  without  statutory  fore- 
closure the  mortgagee  is  not  entitled  to  be  reimbursed  for 
sheriff  and  appraisment  fees.— Meyers,  Tice  &  Co.  v.  Snyder, 
:07. 

8.  Redemption  —  Junior   Mortgage  —  McCormick   Harvesting 

Machine  Co.  v.  Llewellyn,  745. 
MOTIONS— See  Judg.  •;  Plead.  •,  \  ",  ",  ";  Pract.  *^  «;  Pract.  Sup. 
Ct.  *«. 

MUNICIPAL  CORPORATIONS-SeeEviD.  «,  «;Negug.», 

t    4    6    e 
I    »    »    • 

1.  Constitutional  Law—Constitution,  article  3,  section  30,  pro- 
vides that  "the  General  Assembly  shall  not  pass  local  laws  or 
special  laws  in  the  following  cases:  *  *  *  For  the  incor- 
poration of  cities.  *  *  *  In  all  cases  above  enumerated, 
and  in  all  other  cases  where  a  general  law  can  be  made  appli- 
cable all  laws  shall  be  general  and  of  a  uniform  operation 
throughout  the  state.  Held,  as  Acts  Twenty-third  (reneral 
Assembly,  March  3,  1890  provide  for  annexation  of  cities  under 
such  conditions  as  can  never  apply  to  but  one  city,  it  is  void 
and  of  a  class  of  laws  prohibited  by  said  constitutional  pro- 
vision, thoHgh  it  is  couched  in  general  language.— State  ot 
Iowa  V.  City  of  Des  Moines,  521. 
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2.  Pablio  Baildinfirs-BfATERiAL  Man*s  Claim— Chapter  179,  Acts 
Tweotieth  G-eneral  Assembly*  gives  a  valid  claim  and  certain 
priorities  to  those  who  furnish  material  for  a  public  building 
and  who,  within  a  stated  time,  file  an  itemized  sworn  state- 
ment with  the  officers  of  the  corporation  to  which  such  build- 
ing belongs.  Held,  a  statement  filed  without  jurat  attached  is 
insufficient  though  it  was  in  fact  sworn  to.— McGillivray  Bros. 
V.  Tp.  of  Barton.  629. 

8.  Practice— Such  statement  cannot  be  amended  after  the  time 
for  filing  it  has  expired  so  as  to  show  that  it  was  in  fact 
sworn  to. ^ Idem. 

4.  Estoppel — A  payment  upon  such  demand  without  jurat  is  unau- 

thorized and  does  not  estop  the  corporation  to  question  the 
sufficiency  of  the  statement.—Zrfcm. 

5.  Statute  of  Limitations— EsTOPPEL—A  city  claims  jurisdiction 

over  territory  annexed  to  it  by  a  void  statute.  It  has  exercised 
authority  over  that  territory  for  more  than  four  years  to  the 
exclusion  of  prior  incorporations,  which  said  void  statute  pur- 
ported to  abolish  and,  in  that  time,  it  had  levied  taxes  and 
made  extensive  improvements  for  which  certiticates  and  war- 
rants were  issued.  The  law  gives  to  the  county  attorney  the 
right  to  institute  ouster  proceedings  in  case  of  municipal 
usurpation  and  makes  it  his  duty  to  begin  them  if  directed 
by  the  governor  or  General  Assembly.  The  city  involved  is  the 
state  capital,  and  two  sessions  of  the  Assembly  met  in  it  after 
said  annexation  had  been  completed,  and  it  took  no  action.  No 
benefits  to  be  anticipated  by  a  severance  are  suggested.  The 
complainant  is  a  non-resident  who  has  but  trifling  interest 
involved.  The  annexation  was  acted  upon  so  rapidly  as  to 
make  it  plain  that  prompt  action  alone  would  stop  important 
changes  involving  large  interests.  Held,  that  while  the  statute 
allows  such  action  to  be  brought  within  five  years,  the  plaintiff 
is  now  estopped  to  disturb  the  city's  equitable  claim  to  juris- 
diction over  the  annexed  territory.— State  of  Iowa  v.  City  of 
Des  Moines,  521. 

MURDER— See  Crim.  Law  «  «.  *'. 
MUTUAL  INSURA.NCE— See  Insuk.  "  to  ". 
NATIONAL  BANKS-See  Constit.  Law  «.  *. 

NEGLIGENCE-See  Railroads  «, »,  •. «,  »,  ". 

1.  Contributory  Neffligenoe— Court  and  Jury— Though  one 
have  another  route,  substantially  as  convenient,  and  yet  takes 
a  walk  which  he  knows  has  a  plank  out  of  it.  he  is  not  guilty 
of  contributory  negligence  as  matter  of  law,  if  he  believes. 
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reasonably,  that  he  can  pass  in  safety,  wkh  ordinary  care,  aD(> 
uses  such  care. — Nichols  v.  Town  of  Laureuf>,  388. 

2.  Jury  Question— While  one  who  passes  over  a  sidewalk  must 
use  his  senses  and  the  caution  of  persons  who  have  ordinary 
prudence,  he  is  not  bound  at  his  peril,  to  discover  every 
open  defect.  To  render  him  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  it  must  appear  that  he  knew  that 
it  was  unsafe  to  pass  over  the  walk,  and  that  there  was 
another,  which  he  might  have  as  well  taken  to  go  to  his 
destination. — Barnes  v.  Town  of  Mareus,  675. 

8.  Evidence— Except  where  contributory  negligence  is  affirma- 
tively shown,  or  where  there  is  an  entire  absence  of  facts 
upon  which  to  base  an  inference  of  due  care  despite  the  aid 
of  reasonable  and  natural  presumptions,  it  will  not  be  held, 
on  appeal,  that  one  who  was  injured  while  acting  in  the  line 
of  his  duty,  no  one  seeing  the  accident,  was  guilty  of  contrib- 
utory negligence.— Fish  v.  I.  C.  Ry.  Co.,  702. 

4.  Harmless  Error— It  is  not  prejudicial  to  charge  that  con- 

tributory negligence  depended  on  plaintiff's  well  knowing 
that  the  walk  was  dangerous,  especially  when  it  is  also  said 
to  be  sufficient  if  plaintiff  knew  the  walk  to  be  in  that  condi- 
tion—Barnes V.  Town  of  Marcus,  675. 

5.  Third  Persons— That  one  who  was  passing  over  a  walk,  at 

the  same  time  plaintiff  did.  negligently  stepped  upon  a  loose 
board,  thus  causing  plaintiff  to  be  injured,  will  not  defeat 
plaintiff*s  recovery. — Idem. 

6*  Interrogratories— It  is  proper  to  submit  an  interrogatory  to  the 
jury  which  inquires  whether  plaintiff  in  approaching  and  going 
over  a  crossing,  used  the  ordinary  care  which  a  reasonably  pru- 
dent man  would  use  under  like  circumstances. — Nichols  v. 
Town  of  Laurens,  888, 

7.  Settingr  Fire- While,  under  Code  3890,  one  who  sets  fire  to  prai- 
rie and  allows  it  to  escape  is  absolutely  liable,  this  is  so  only 
where  tiring  the  prairie  grass  is  the  direct  act  of  the  defendant 
or  where  the  firing  is  caused  by  him  without  the  intervention 
of  any  other  act.— Ellsworth  v.  Ellingson,  154. 

8.  Rules  Applied— Where  defendant  kindled  a  tire  in  a  hole 
in  the  ground  to  smoke  wolves  out  of  the  hole,  without 
directly  setting  Hre  to  the  adjacent  prairie  grass  or  intention 
that  the  fire  set  should  communicate  with  such  grass,  he  is 
not  liable  for  damages  caused  by  the  escape  of  the  fire  into- 
5  the  grass,  unless  negligence  on  his  part  be  shown. — Idem. 
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1.  Alteration— A  oote  provided  that  the  makers,  indorsers,  and 

guarantors  waived  preseotmeDt,  notice  of  Don-payment,  pro- 
test, notice  of  protest  and  due  diligence  in  bringing  suit.  The 
payee  indorsed  it  in  blank,  and  indorsee  wrote  over  the  sig- 
nature in  blank:  "Pay  A.  or  order— payment  guaranteed — 
Belmond,  Iowa.**  Held,  the  words  added  nothing  to  the  force 
of  such  blank  indorsement  by  a  payee,  and  hence  do  not  con- 
stitute a  material  alteration. — Iowa  Valley  State  Bank  v.  Sig- 
stad,  491. 

2.  Qo6d  Faith  Bayer — Where  a  blank  left  in  a  note  is,  after  deliv- 

ery, fraudulently  filled  so  as  to  provide  for  the  payment  of 
interest,  the  note  is  void  in  all  hands,  unless  some  negli- 
gence of  the  maker  appear. — Derr  v.  Keough,  397. 

8.  Good  Fcdth  Buyer— An  old  man  engaged  a  woman  as  house- 
keeper for  life,  she  to  be  supported  and  share  his  estate  on 
his  death.  Ue  delivered  her  a  well  secured  note  for  eight  hun- 
dred dollars,  as  security  for  her  services.  She  disposed  of  this 
note  to  a  neighboring  farmer,  to  whom  she  owed  forty  dollars, 
for  which  he  was  not  pressing,  and  he  paid  her  fifty  dollars 
to  go  to  New  York  with,  and  gave  his  note  for  the  balance. 
He  knew  of  the  arrangement  made  with  the  housekeeper.  He 
had  little  property,  except  a  slightly  encumbered  farm.  Held, 
he  was  not  a  good  faith  purchaser,  without  notice. — Haggin  y. 
Garwood,  683. 

4.  Samb—G.  gave  his  note  for  insurance.    The  payee  contracted 

that  the  note  might  be  renewed  for  three  years.  A  second  note 
was  sent  in  renewal,  and  later,  a  third.  Payee  acknowledged 
its  receipt,  promised  to  return  the  second  note  and  failed  to 
do  so.  The  second  note  was  sold  to  plaintiff  before  matu- 
rity, and  it  had  no  knowledge  of  any  fraud  on  part  of  payee. 
Held,  plaintiff  may  recover  on  the  note.— First  National  Bank 
V.  Getz,  139. 

5.  Jury   Question — Where  there  is  evidence  that  circumstances 

existed  which  ought  to  have  put  the  buyer  of  a  note  cm  inquiry 
and  other  evidence  that  the  note  was  bought  for  value,  with- 
out notice  and  before  maturity,  the  question  whether  the  pur- 
chase was  in  good  faith  was  for  the  jury. — Derr  v.  Keough, 
897. 

6.  Indorsement—  Parol   Variance— Such    blank   indorsemen, 

(see  ante  >)  binds  the  indorser  to  tho  waiver  of  presentment 
notice,  etc.,  contained  in  the  body  of  the  note,  and  the  said  terms 
of  the  note  so  become  a  part  of  the  contract  of  indorsement^ 
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that  the  iodorser  is  liable  and  cannot  show  by  parol  that  his 
indorsement  was  made  for  no  purpose  except  to  transfer  title. 
—Iowa  Valley  State  Bank  v.  Sifj^stad,  491. 

7.    Payment—EvroENCE— Findiug  that  note  in  possession  of  maker 
is  uupaid,  sustained.— Bank  v.  Vertz,  725. 
:NEW  TR[AL-See  Pract.,  «•  to  «. 
i4EXT  FRIEND— See  Pract.,*^ 
NON-RESIDENTS-See  Crim.  Law.  «. 
IJOTES  AND  BILLS-See  Neg.  Inst. 

NOTICE— See  Attach.,  *,  ";  Guard  and  Ward,  ^  Mech.  Lien,  «, '; 
Plead.,  \  «, «;  Pract.,  ";  Taxation.  *. 

Registered  Letter — Facts  stated  which  show  that  such  notice 
was  given  through  an  agent  of  the  seller. — Machinery  Co.  v. 
Ridenour,  638. 

NUISANCES. 

Where  a  rendering  establishment  is  so  conducted  for  reasons 
inhering  in  the  nature  of  the  work  as  to  become  injurious  and 
offensive  to  those  living  adjacent,  they  may  enjoin  its  further 
maintenance  though  the  general  public  is  affected  in  the  same 
manner  as  said  private  plaintiffs.  Code,  3331. — Millhiser  v. 
Willard,  Son  &  Co.  327. 

l^UNC  PRO  TUNC  ORDER— See  Pract.,  \ 

OATH-See  Crim.  Law,  «  ". 

OFFICIAL  PAPER— See  Plead.,". 

PAROL  VARIANCE— See  EviD.,  »;  Neg.  Instr..  «. 

PARTIES— See  Pract.,  *'. 

PARTNERSHIP. 

1.  Oonstruotion  of  Contract— For  convenience,  P.  carried  on  a 
business  under  the  name  of  P.  &  Co.  He  had  a  contract  with 
plaintiff's  husband  that  the  latter  should  act  as  manager  of  the 
business,  that  P.  should  control  it  and  direct  said  manager, 
w|)o  should  be  compensated  by  receipt  of  one-half  of  the  net 
profits,  nothing  being  said  about  sharing  losses.  Said  manager, 
without  the  knowledge  of  P.  m&de  a  note  to  plaintiff,  signing 
thereto  the  name  of  P.  &  C,  by  himself  as  manager.  Plaintiff 
knew  that  her  husband  was  allowed  to  draw  but  a  limited  sum 
monthly.  Hekl,  there  was  no  partnership  inter  se,  that  plaint- 
iff cannot  recover  against  P.  without  proof  that  she  was  igno- 
rant of  the  provisions  of  said  contract,  or  proof;  that  she  was 
induced  to  believe  by  defendant's  acts  that  a  partnership 
existed.— Winter  v.  Pipher  &  Co.  17. 
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2.  Samb— A  contract  which  undertakes  to  pay  a  sum  stated  and 
a  share  in  net  profits  for  services  to  be  rendered  is  a  contract 
of  employment  and  not  of  partnership.— Porter  v.  Curtis,  Mor- 
ris &  Diver,  589. 

H.  Di8**OLUTiON  OF  CONTRACT— Three  men  constituted  a  partnership. 
One  boug^ht  out  the  interest  of  the  other  and^  agreed  to 
assume  what  the  retiring  partner  owed  the  firm  '*in  the  sum 
of  9268.'*  The  amount  held  by  the  firm  against  the  selling 
member  amounted  to  eight  hundred  and  nine  dollars.  Beld^ 
that  while,  ordinarily,  the  sale  of  au  interest  in  a  partnership 
adjusts  what  the  seller  owes  the  firm,  under  the  circumstances 
at  bar,  the  difference  between  two  hundred  and  sixty-eight 
dollars  and  eight  hundred  and  nine  dollars  was  not  extin- 
guished by  the  contract  under  which  the  one  member  retired. 
—Mueller V.Sutter,  80. 

4.  SuccEssiVB  Pautnership— Liability  of    member— Statement — 

When  evidence  against  firm— Books  of  account — Secondary 
evidence— Witness  competency.— Waite  v.  High,  742. 

PERJURY— S^e  Crim.  Law.  «  *«,  'K 

PERSONAL  TRANSACriO>f-S3e  EviD.  ^'. 

PHYSICIAN— See  Crim.  Law,  \ 

PLEADING— See  Attach.  ^  Pract. 

1.  Plea  and  Proof— Under  an  allegation  that  defendant  wrong- 

fully took  and  holds  property  under  pretence  of  a  levy,  which 
is  met  by  an  admission  that  defendant  claims  under  the  levy 
and  an  averment  that  a  conveyance  of  that  property  was  fraud- 
ulent, the  validity  of  the  levy  is  in  issue  and  proof  of  that  no 
notice  of  seizure  was  served,  should  be  admitted. — Chapman 
&  Erwin  y.  James,  233. 

2.  Same — An   allegation    that   defendant   "had   notice"    admits 

proof  of  either  actual  or  constructive  notice. — Hunt  v.  City 
of  Dubuque,  314. 

5.  Affirmative  Defenses  —  That  plaintiff   might  have  saved 

insured  goods  from   loss  must  be  pleaded  and   proved  by 
defendant. — Davis  v.  Mutual  Fire  Ins.  Co.,  70. 

4.  Same— Waiver  of    proofs  of   loss  is  not  available  unless 

pleaded.— Brock  v.  Des  Moines  Ins.  Co.  39. 

5.  Same — Where  the  complainant  in  an  action  on  an  insur- 

ance policy  merely  alleges  that  notice  and  proofs  of 
loss  were  given,  a  waiver  of  the  proofs  of  loss  cannot 
be  shown.— Heusinkveld  v.  Maine  Insurance  Co.  224. 

6.  Praotioo— Demurrer  and  motion— A  party  may  demur  to  one 

count  and  move  or  answer  as  to  others.— Clark  v.  Ross,  402. 
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7.  Estoppel  and  WAiVEs—Where  an  answer  purports  to  be  an 

equitable  cue,  defendant  cannot  complain  because  a  demurrer 
assailing  it.  while  specific  enough  for  a  suit  in  equity,  was  too 
general  to  be  good  in  a  law  action.— Reed  v.  Lane,  454. 

8.  iSame— Where  defendant  sets  out  several  partial  defenses  in  sep- 

arate paragraphs  of  one  division  of  his  answer,  thus  treating 
them  all  as  constituting  one  defense,  he  cannot  complain 
because  plaintiff  treated  them  as  one  defense,  and  therefore 
attacked  the  paragraphs  by  motion  instead  of  demurrer.— iefetit. 

9.  Flea  of  Performance— Issue  Upon — While  our  Code  allows  the 

performance  of  conditions  precedent  to  be  alleged  as  a  gen- 
eral conclusion,  and  requires  an  answer  controverting  such  an 
allegation  to  state  specifically  in  what  particular  there  was 
non-performance,  (Code,  8715,  2717),  the  plaintiff  may  waive 
the  benefits  given  him  by  these  statutory  proyisions;  and  where 
he  attempts  to  set  out  the  facts  constituting  performance  on 
his  part,  instead  of  contenting  himself  with  stating  perform- 
ance as  a  conclusion,  an  issue  is  raised  by  answer  in  the 
nature  of  a  general  denial,  though  it  fails  to  point  out  in  what 
particular  there  was  no  performance. — Brock  v.  Des  Moines 
Ins.  Co.  39. 
10*  Failure  to  Attack— Where  plaintiff  fails  to  plead  that  he  has  per- 
formed a  condition  precedent,  but  the  petition  is  met  by 
answer,  only,  the  failure  to  perform  is  waived.— Clark  v.  Ross, 
402. 

11,  /Same— Insufficiency  of  a  pleading  is  waived  by  failure  to 

demur.—Zundelowitz  v.  Webster,  587. 

12.  ;9a7ne— Petition  to  redeem  from  tax  sale  which  does  not 

show  that  petitioner  has  paid  all  taxes,  must  be  attacked 
by  demurrer,  or  motion  in  arrest,  and  the  defect  is  waived 
if  the  objection  be  taken  by  answer.—Medland  v.  Walker, 
175. 
18«  Subsequent   Filings—FiVinfi^  reply  waives  error  in   ruling 

upon  demurrer  to  answer. — Wyland  v.  Griffith,  24. 

14.  Same— Error  in  a  ruling  on  a  motion  to  strike  matter  from 

an  answer  is  waived  by  the  subsequent  filing  of  demur- 
rer to  such  answer — Idem. 

15.  iSame— Overruling  a  motion  for  more  specific  statement, 

is  not  waived  where  no  subsequent  pleading  is  filed. — 
Ashton  V.  Stoy,  197. 
16*    Motions — A  motion  to  strike  out   certain    paragraphs  of  an 
answer  as  incompetent,  irrelevant,  immaterial,  and  no  defense, 
is  sufficiently  specific— Reed  v.  Lane,  454. 
17.    Prayer— Under  the  general  prayer  for  equitable  relief,  a  decree 
for  specific  performance  may  protect  the  purchaser  against  the 
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dower  rights  of  the  vendor's  wife  who  did  not  join  in  the  con- 
tract.—Hession  V.  Linastruth,  488. 

18.  Selection  of  OFnciAL  Paper— Fraud  in  a  contest  over  such 
selection  should  be  alleged  before  the  board  holds  the  hearing 
and  makes  the  selection. — Ashton  v.  Stoy,  197. 

FLEA  AND  PROOF— See  EviD.  » to  ',  Attach.  «. 

PLEAS— See  Grim  Law,  ". 

PRACTICE— See  Conversion -Grim.  Law.  \  »  to  ".  ^  »•  to  ^; 
EviD.  >  to  •, » to  »,  "  to  «*,  ^  to  »  "  to  «;  Fraud  «;  Garnish- 
ment; Insur.  \  ".  ",  '•.  ";  Judgments,  \  ».  *, «, "  to  ";  Mort- 
gages. *  to  ";  Mln.  Gorp.  « to  «;  Nkglio.  *,  •;  Pract.  Sup.  Gt. 
".  «  "  to  «». "  to  ",  «  to  «;  Railroads,  »,  ^  »,  »«;  Real  Prop.  ^] 

1.  Abatement — In  an  action  by  a  guardian^upon  the  bond  of  his 

predecessor,  an  answer  ^that^the  ward  has  arrived  at  majority 
before  the  commencement  of  the  action,  and^that  the  actionlis 
not  ^brought  in  the  name  of  the  real  party  in  interest,  is  demur- 
rable, as  it  will  be  presumed  that^the  action  is  for  the  interest 
of  ^the  ward,'and  that  she  will  be'^bound^bythe  final  adjudica* 
tion.— Reed  v.  Larie,  454. 

2.  Appeal  to  Distriot  Court — Official  Paper— The  district  court 

must  try  the  case  on  the  subscription  lists  filed  with  the  auditor, 
and  they  cannot  be  amended  by  adding  omitted  subscribers.— 
Ashton  V.  Stoy,  197. 

3.  Bill  of  Exceptions— Nunc  Pro  Tuxc  Order— Under  Cjde, 

2831.  which  provides  that  the  bill  must  be  filed  during  the  term 
or  within  such  time  thereafter  as  the  court  may  fix,  and  that 
time  shall  not  extend  more  than  thirty  days  after  the  terw, 
except  by  consent  of  the  parties,  or  order  of  the  judge,  neither 
court  nor  judge  can  give  the  right  to  file  such  bill  after  the 
time  allowed  by  order  of  court  has  lapsed.  While  it  may  be 
that  the  right  given  can  be  extended  before  it  is  lost,  it  can- 
not be  revived —White  v.  Guarantee  Abstract  Go.  843. 

4.  Books  of  Aooount  should  not  be  admitted  in  evidence  in  the 

absence  of  preliminary  proof ,  required  by  Code,  3658.— Arney 
Bros.  &  Co.  V.  Meyer,  395. 

5.  Ohangre  of  Venue -Superior  Court— Under  McClain's  Code, 

section  773,  making  the  superior  court  a  court  of  record  and 
applying  to  it  all  statutes  in  force  respectiog  the  venue  of  the 
district  court,  and  McClain's  Code,  section  371)4.  providing 
that  where  suit  is  brought  in  the  wrong  county,  a  change  of 
venue  to  the  proper  county  shall  be  ordered,  if  the  defendant 
before  answer,  demands  the  same,  a  resident  of  Mills  county 
sued  in  the  superior  court  of  Council  Bluffs,  by  a  resident  of 
that  city,  on  service  made  in  the  city,  may  have  the  venue 
Small  flKures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 
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chaDged  to  the  district  court  of  the  county  of  his  residence.— 
Day  V.  Greenwood,  228. 

6.  Oontinuanoe— Separate  trials  are  properly  ordered  in  an  action 

upon  a  guardian^s  bond  in  which  a  continuance  is  granted  to 
one  defendant,  where  there  have  been  many  continuances  and 
much  delay,  and  the  other  parties  do  not  show  good  cause  for 
continuance.— Reed  v.  Lane,  454. 

7.  Same— A  and  B  being  sued  as  sureties  on  a  bond,  A  sought  a 

continuance  in  order  to  show  by  B  that  the  signature  of  B 
was  a  forgery.  The  application  was  made  about  four  years 
after  the  tiling  of  the  answer  and  after  B  had  filed  separate 
answer,  alleging  his  signature  to  be  forged.  Plaintiff 
admitted  that  the  absent  surety  would  testify  that  his  signa- 
ture was  forged.  Held,  it  was  not  an  abuse  of  discretion  to 
deny  the  continuance. — Idem. 

8.  Decree— Though  a  contract  to  sell  land  provided  that  the  pur- 

chaser should  receive  the  rent  reserved  for  the  current  year, 
a  decree  ordering  specific  performance  of  the  contract  may 
leave  the  question  of  rents  undetermined  and  show  that  it  is 
not  adjudicated,  where  no  rent  was  due  when  the  suit  was 
begun,  and  none  was  asked  for  or  made  an  issue  on  the  trial.— 
Hession  v.  Linastruth,  483. 

9.  Directing  Verdict— When  proper— Reeder  v.  Dupuy,  729. 

10.  Same— There  is  no  inconsistency  in  the  fact  that  the  court 

sustains  a  motion  to  direct  for  plaintiff  after  all  the  evidence 
is  in,  though  it  overruled  it  at  the  close  of  defendant's  testi- 
mony.—Ward  V.  Dickson  Bros.  708. 

11.  Discretion— The  refusal  to  allow  an  amendment  will  not  be 

disturbed  in  the  absence  of  a  clear  showing  of  an  abuse  of 
discretion  — Heusinkveld  v.  Maine  Insurance  Co.  224. 

Exceptions— See  post,  **. 

12.  Custom — The    statutory  authority    requiring    that    exceptions 

must  be  taken  and  appear  of  record,  is  not  dispensed  with 
because  it  is  the  uniform  practice  iu  a  given  county  to  con- 
sider exceptions  to  instructions  taken  without  having  them 
show  of  record.— Bowman  v.  Fur  Manufacturing  Co.  188. 

13.  Guardisui  suid  Ward— Jukisdiotion— An  action  in  the  district 

court  will  not  lie  in  behalf  of  an  incompetent  person  to  remove 
his  guardian,  and  require  him  to  turn  over  property  belonging 
to  the  ward,  and  to  enjoin  him  from  selling  land  of  the  ward, 
as  the  several  grounds  for  relief  are  cognizable  iu  the  court  of 
probate,  in  its  supervision  of  the  estate  of  the  incompetent.— 
Tiffany  v.  Worthington.  560. 
Smul)  fl^uree  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 
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14.    Harmless  Error— When  plaintiff,  id  the  presence  of  the  jury, 

disclaims  recovery  under  liis  policy,  for  hardware,  it  may  be 

charged  that  such  policy  does  not  include  hardware.—Davis  v. 

Mutual  Fire  Ins.  Co.  70. 

15«        Same— Where  a  counterclaim  fails,  error  in  charging  on  the 

measure  of  recovery  thereon  is  harmless.— White  v.  Byam, 

166. 

16.  Same— Error  in  admitting  evidence  on  an  issue  as  to  which 

appellant  prevailed  is  not  prejudicial. — Idem. 

17.  Same — Admitting  evidence  afterwards  taken  from  the  jury. — 

Chapman  &  Erwin  v.  James,  233. 

18.  Same— Where  plaintiff  seeks  to  recover  property  because  he 

bought  it  of  an  attachment  defendant,  before  it  was  attached, 
and  it  is  one  defense  that  the  purchase  was  in  bad  faith  and 
the  jury  so  finds,  it  is  harmless  error  to  admit  the  return 
on  the  writ  which  tends  to  show  that  the  attachment  levy 
was  defective.  The  rights  of  plaintiff  do  not  depend  on 
whether  the  levy  was  good  or  bad.— Klotz  v.  James,  1. 

19.  Same— And  so  of  submitting  the  question  whether  the  notice - 

to  release  served,  was  sufficient. — Idtm, 

20.  Instructions— See  ",  post. 

Where  several  acts  of  negligence  are  charged  against  a  carrier 
and  the  evidence  tends  to  show  but  one  of  them,  the  jury  should 
be  explicitly  told  that  recovery  was  limited  to  the  one  ground. 
— Hiatt  V.  D.  M..  N.  &.  W.  Ry.  Co.  169. 

21.  Offered— ^.«^o/>pe/— One  cannot  complain  of  an  instruction 

which  is  in  harmony  with  one  offered  by  himself. — Hamilton 
Bros.  V.  Hartinger,  7. 

22.  Same— Offered   instructions,   estops    complaint    that 

ONE  LIKE  IT  SHOULD    NOT  HAVE  BEEN  GIVEN.— Whitam  V. 

Dubuque  and  S.  ('.  Railway  Company,  737. 

23.  Judgrments — Collateral  Attack— A  final  accounting  with  a 

guardian  cannot  be  collaterally  attacked  by  him  on  the  ground 
that  no  allowance  for  services  was  made  by  him.  His  com- 
pensation is  presumed  to  have  been  considered  in  arriving  at 
the  amount  found  due  from  him  in  such  an  accounting.— Reed 
V.  Lane,  454. 

24.  Date— A  final  order  in  probate,  found  in  the  proper  court 

records,  is  not  invalid  because  the  entry  thereof  is  not  dated, 
as  it  will  be  presumed  to  have  been  rendered  by  the  court  in 
term  time  and  not  in  vacation. — Idem. 

25.  Submission — That  a  judgment  is,  without  resubmission,  ren- 

dered by  a  district  judge  upon  matters  heard  by  his  prede- 
cessor, does  not  invalidate  it.  ^Tdem. 
Jurisdiotion-See  Guard,  and  Ward— Ante. 
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26.  Jury— Challenge  for  cause  must  state  for  what  cause  objection 

is  made.— Davis  v.  Mutual  Fire  Insurance  Company,  70. 

27.  Misconduct— The  fact  that  two  jurors  examined  the  entrance 

to  a  building  from  which  defendant  claimed  certain  goods 
were  stolen  will  not  warrant  new  trial  where  there  was  no 
controversy  as  to  the  appearance  of  the  entrance  or  its 
approaches. — Bowman  v.  Fur  Manufacturing  Company,  188. 

28.  Law  of  the  Case— Where  it  is  instructed  that  a  sale  by  an 

insane  person  is  valid,  if  made  upon  a  present  consideration,  a 
verdict  setting  the  sale  aside  should  not  be  allowed  to  stand 
where  it  is  clear  that  a  present  consideration  passed.— Bok- 
emper  v.  Uazen,  221. 

29.  Ne'V7  Trial^SAME- A  new  trial  will  not  be  granted  because 

commissioners  appointed  to  make  a  survey,  hear  evidence,  and 

report  their  doings  in  a  proceeding  to  establish  a  disputed 

boundary  line,  proceeded  upon   the  hearing  without  giving 

plaintiffs  notice,  where  plaintiffs  were  present  in  person  and 

by  attorneys  at  the  time  of  the  hearing.— Maher  v.  Shenhall, 

634. 

80.  Same— A  new  trial  will  not  be  granted  on  the  ground  that 

plaintiffs  were  not  allowed  safBcieut  time  to  produce  their 

evidence  before  commissioner  appointed  to  hear  evidence 

and  report  their  doings,  where  they  did  not  ask  for  any 

more  time  than  was  given  or  object  to  the  closing  of  the 

case  at  the  time  it  was  done. — Idem. 

31.  Same- A  new  trial  will  not  be  granted  because  commission- 

ers appointed  to  hear  evidence  and  make  a  report  demand 
excessive  fees  from  plaintiffs  before  allowing  them  to 
introduce  their  testimony,  where  such  fees  were  paid  and 
the  testimony  introduced.— /rfem. 

32.  Same— The  integrity  of  a  report  of  commissioners  appointed 

to  hear  evidence  and  report,  is  not  affected  by  the  fact 
that  it  was  made  out  in  the  office  of  the  attorney  for  one 
of  the  parties.- Idem. 

33.  Amendment— If  the  filing  of  a  motion  for  new  trial  aftei 

three  days,  and  during  the  term  is  allowable,  the  motion  may 
be  later  amended  by  the  filing  of  an  affidavit,  showng  addi- 
tional newly  discovered  evidence. — Mean  Bros.  v.  Yeager,  6^. 

34.  Exceptions— Exceptions  to  instructions  cannot  be  taken  in  a 

motion  for  new  trial  filed  more  than  three  days  after  verdict, 
although  the  time  for  filing  the  motion  for  new  trial  is  extended 
by  consent.— Hallenbeck  &  Son  v.  Garst,  509. 
36.  Impeaching  Verdict— The  affidavit  of  a  juror  that  his  ballot 
was  contrary  to  the  verdict  as  rendered,  is  inadmissible  to 
impeach  the  verdict,  especially  where  the  jurors  were  asked  in 
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court  if  it  was  their  verdict,  and  he  with  the  others  answered 
in  the  affirmative.— Hallenbeok  &  Son  v.  Garst,  509. 

36*  New  £yiDBNCE— The  ffrantinfjr  of  a  new  trial  on  the  gronnds  of 
newly  discovered  evidence,  operates  as  a  vacation  of  a  jadg- 
ment  rendered  in  the  cause. — Mean  Bros.  v.  Yeager,  694. 

87.  Notice— Where  a  motion  for  a  new  trial  is  resisted,  failure  to 
give  notice  of  the  motion  is  of  no  consequence.— Means  Bros. 
V.  Yeager,  694. 

38.  Vacating  Judgment— A  judgment  cannot,  after  the  time  for 
obtaining  new  trial  by  Code,  2837, 8154.  has  passed,  be  attacked 
in  equity,  on  the  ground  of  a  mistake  in  computation,  where  no 
diligence  to  discover  the  mistake  is  shown,  or  excuse  for  failure 
to  discover  it  is  averred. — Reed  v.  Lane,  454. 

^9*        Same—A  decree  of  foreclosure  will  not  be  set  aside  in  equity 

because  plaintiflfs  attorneys  made  a  mistake  of  a  small  sum 

in  computing  the  amount  due,  and  because  of  the  neglect  of 

defendant's  attorneys  in  allowing  such  mistake.— Jackson  v. 

^       Gould.  488. 

40*  Next  Friend— Under  Code,  2569  and  257a.  action  for  and 
defenses  by  persons  insane  must  be  brought  and  defended  by 
guardians.  Section  2565  provides  that,  actions  of  a  minor 
must  be  brought  by  ''his  guardian  or  his  next  friend ^'^  and 
section  2274  makes  all  laws  relating  **to  guardians  for  minors'* 
apply  to  "guardians  and  their  wards,  in  so  far  as  they  are 
applicable.*'  Held,  an  action  for  one  insane  cannot  be  brought 
by  a  next  friend. — Tiffany  v.  Worthington,  560. 

41.  Objection  Below— Where  the  allegations  of  a  cross  bill  are 

denied  in  a  petition,  they  -will  not  be  deemed  admitted  for 
want  of  reply.  And  where  an  equity  cause  has  been  tried 
below,  as  though  said  allegations  were  denied,  they  will  be 
deemed  denied  on  appeal. — Medland  v.  Walker,  175. 

42.  Parties— Code,  2549,  provides  that  when  a  question  is  one  of 

common  interest  to  many,  or  when  the  parties  are  numerous 
and  it  is  impracticable  to  bring  them  all  in,  one  or  more  may 
sue  for  all.  Held,  a  policy-holder  of  a  mutual  company,  can 
maintain  action  for  all  similarly  interested,  to  set  aside  an 
assignment  by  the  company,  to  declare  obligations  made  by 
all  uncollectible,  and  for  general  relief. 

Robinson,  J.,  expresses  no  opinion  on  this  point. 

Granger,  J.,  concurs  in  the  result,  but  declines  to  hold  that  such 
plaintiffs  may  sue  for  all  in  the  absence  of  some  authority  from 
the  others.— Corey  v.  Sherman,  114. 

48.  Proof  of  Loss— Where  such  proof  fails  to  comply  with  the 
requirements,  either  of  the  policy  issued,  or  the  Code,  it  is 
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inadmissible  in  evidence,  and  a  verdict  should  be  directed  for 
the  insurer.— Brock  v.  Des  Moines  Ins.  Co.  39. 

44.  Quieting  Title— One  who  has  no  valid  title  to  land  cannot 

question  the  grant  by  a  county  board,  of  land  granted  the 
county,  where  the  county  and  the  tax-payers  make  no  objec- 
tion.—Bourne  V.  Ragan,  566. 

45.  Same— In  an  action  to  quiet  the  title  or  recover  land,  plaint- 

iff must  show  that  he  has  title.— Schlosser  v.  Cruickshank, 
414. 

46.  Quo  Warranto— Leave  given  under  Code,  3348,  to  prosecute 

an  action  in  quo  warranto  is  conclusive  in  that  proceeding 
against  an  attack,  based  on  the  ground  that  plaintiffs  interest 
is  trivial.— State  of  Iowa  v.  City  of  Des  Moines,  521. 

47.  Retaxinff  Oosts— A  motion  to  retax  costs  should  be  made  in 

the  suit  in  which  the  costs  were  taxed,  and  not  in  a  suit 
brought  to  set  aside  the  judgment  in  the  cause  in  which  the 
costs  were  taxed.  It  is  proper  to  strike  it  if  filed  in  the  suit  to 
set  judgment  aside,— Jackson  v.  Gould,  488. 

48.  Special   Interrofifatories    which    are   not  first  submitted  to 

opposing  counsel,  and  are  such  as  do  not  call  for  answers  which 
are  in  any  way  decisive,  are  properly  refused.— Barnes  v.  Town 
of  Marcus,  675. 

49.  Submission — Motions  and  demurrers  submitted  at  a  term,  to  be 

decided  at  that  term  or  in  vacation,  may  be  decided  at  the 
next  term  without  resubmission.— Reed  v.  Lane.  454. 
Superior  Court— See  antey  *. 

50»    Tr€Uisfer  to  equity  held  properly  denied.— Calumet  Paper  Co.  v. 
Investment  Co.  147. 

50a.  Trial  Outside  of  Court  {House— Defendant  in  a  law  action 
tried  without  a  jury,  asked  a  continuance  to  take  the  testimony 
of  a  witnes  who  was  lying  ill  at  his  house  in  the  town  where 
the  court  was  sitting.  Plaintiff  resisted  the  application  with 
an  allegation  that  the  witness  was  * 'within  easy  reach  of  the 
court,  atid  plaintiff  is  willing  to  go  to  his  residence  to  take  his 
testimony.^'  The  continuance  was  denied,  ''conditioned  tha 
the  testimony  of  Krause  be  taken  at  his  residence."  To  this 
order  and  to  the  taking  of  the  testimony  defendant  excepted. 
Held,  on  appeal,  that  the  taking  of  said  testimony  at  the  house 
of  the  witness  was  error.  Code,  192.— Funk  v.  Carrol  County, 
158. 
Verdict— See  »*,  ante. 

51.    Witnesses— Code,  section  3678,  providing  that  witnesses  living 
more  than    seventy    miles  from  the  place  of  holding  .court 
cannot  be  compelled  to  attend,  does  not  prohibit  the  granting 
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of  the  full  mileage  to  a  witness  attendiDg  from  a  greater  dis- 
tance.—Briggs  &  Lucas  y.  Rumley  Co.  202. 

PRACTICE  SUPREME  COURT-See  Convbksion. 

1*  Abstract— Additional— Appellee  filed  an  additional  abstract 
of  seven  pages  before  appellant  argued.  After  said  argumeLt 
be  tiled  an  amendment  of  nineteen  pages,  asserting  for  the 
first  time  that  all  the  evidence  was  not  up.  Held,  while  the 
amendment  will  not  be  stricken,  no  costs  for  it  will  be  allowed. 
—Bowman  v.  Fur  Manufacturing  Co.  188. 

2.  Certification— A  statement  in  the  reply  argument  of  appel- 
lants, that  they  have  filed  in  the  appellate  court  a  full  tran- 
script of  all  the  proceedings  below,  including  all  the  evidence, 
and  that  all  the  material  evidence  is  referred  to  in  the  orig- 
inal argument  by  reference  to  the  pages  of  the  transcript, 
will  not  take  the  place  of  a  statement  in  the  abstract  that  it 
contains  all  the  evidence.— Maher  v.  Shenhall,  684. 
8.  iSawic— Uncertified  abstract.— Planter  Co.  v.  Martz,  747. 

4.  ;Sa7ne— When  the  abstract  does  not  assert  that  it  contains 

all  the  evidence,  the  sufficiency  of  the  evidence  and  whether 
instructions  were  applicable  and  sufficiently  full  cannot  be 
determined  on  appeal,  though  the  certificate  of  the  reporter 
to  the  shorthand  report  and  the  bill  of  exceptions  were 
set  out.— State  of  Iowa  v.  Strohbehn,  889. 

5,  Same — Instructions  will  not  be  reviewed  where  the  abstract 

does  not  purport  to  set  all  of  them  out.— State  of  Iowa  v 
Lauderbeck,  258. 

6*  Denial  of— Where  an  nndenied  abstract  of  appellee  denies 
that  certain  documents  were  put  in  evidence,  their  admis- 
sion can  not  be  reviewed. — Duer  v.  Allen  &  Son,  86. 

7»  Assignment  of  Error— Where  an  undenied  amended  abstract 

asserts  that  both  abstracts  do  not  contain  all  the  evidence, 
the  court  will  not  consider  an  assignment  that  no  verdict 
should  have  been  directed  under  the  evidence. — Dunganv, 
I  C.  Ry.  Co.  161. 

8.  Same— Where  the  abstract  does  not  purport  to  contain  all  the 

evidence  and  an  undenied  amendment  asserts  that  it  does 
not  present  it,  the  sufficiency  of  the  evidence  cannot  be 
reviewed.— State  of  Iowa  v.  French,  255. 

9*  iSatiie— When  it  appears  by  an  undenied  amendment  that  all 

the  evidence  is  not  up,  the  verdict  will  be  presumed  to  be 
warranted  by  the  evidence. — Bowman  v.  Fur  Manufactur- 
ing Co.  188. 
10.       Nambof  District  Judgk-  Under  supreme  court  rules,  sec- 
tion, 117,  requiring  an  abstract  on  appeal  to  show  the  name 
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of  the  trial  judge,  it  is  sufficient  if  the  name  of  the  trial  judge 
appears  in  any  part  of  the  abstract.— Pitkins  v.  Peet,  et  al. 
748. 
11*  StRiKiNO— An  appellee's  abstract  on  appeal  will  not  be  stricken 
from  the  tiles,  because  not  filed  withiD  the  time  fixed  by  the 
rules,  where  it  does  not  appear  that  appellee  was  prejudiced 
by  the  delay  in  preparing  the  case  for  submission. — Gregg  v. 
Spencer,  501. 

12*  Appeed  of  One  Defendcuit— Where,  after  judgment  against  a 
4)rincipal  and  two  sureties  on  a  bond,  one  of  the  sureties  alone 
vappeals,  without  serving  notice  of  appeal  on  his  co-sureties,  the 
appeal  will  be  dismissed.— Fisher  v.  Chaffee,  15. 

18*  AssigrnineDt  of  Errors— Demurrer— An  appeal  from  a  judg- 
ment sustaining  a  demurrer  to  a  petition  in  equity,  can  not 
be  tried  de  novo  and  must  be  decided  upon  assignments.— 
Exchange  Bank  v.  Pottorfe,  354. 

14.  Indefiniteness— An  assignment  that  the  **court  erred  in  bis 

ruling  on  the  obj»*ctions  to  the  questions  where  the  question 
and  objection  are  set  out  in  the  foregoing  abstract"  is  too 
indefinite.— Dungan  v.  I.  C.  Railway  Company,  161. 

15.  Same— An  assignment  of  eJTor   that  "the  court  erred  in 

over-ruling  the  motion  for  new  trial"  is  insufficient,  and 
does  not  attack  the  sufficiency  of  the  evidence;  there 
having  been  four  other  separate  grounds  for  the  motion 
for  a  new  trial,  in  addition  to  the  one  that  the  verdict  was 
contrary  to  the  evidence.— Dean  &  Co.  v.  Zenor,  Sheriff,  752. 

16.  Same — That    the  court  erred    in  rendering  judgment  for 

defendant,  is  too  general.— Kiotz  v.  James,  1. 

17.  Waiver- Rule  Supreme  Court,  51,  requires  assignments  to  be 

served  when  the  abstract  is  filed,  and  Code,  8188,  allows  the 
serving  and  filing  of  the  same  until  ten  days  before  the  trial 
term.  Held,  a  failure  to  assign  errors  at  all  is  not  waived 
because  appellee  fails  to  object  to  the  absence  of  an  assign- 
ment when  the  abstract  is  served  upon  him  more  than  ten 
days  before  the  trial  term.— Exchange  Bank  v.  Pottorfe,  854. 

18.  Oertdfloate  should  show  involved  questions.— Estey  &  Camp  v. 

Yetmeier,  et  al.  783. 

19.  Same- This  court  will  not  pass  upon  a  certificate  when  the 

question  submitted  can  be  determined  only  by  sifting  an 
agreed  statement  of  facts  covering  three  pages  of  the 
abstract.— Stern  v.  Sample,  841. 

20.  Orimlnal  Law— Affibmancb  on  transcript,  without  argu- 

ment.—State  V.  Cooper,  721. 
2U       Bill  of  Exceptions  stated  that  it  contained  all  matters  not 
otherwise  made  of  record.    It  incorporated  the  transcript  of 
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the  official  shorthand  report  by  reference,  and  said  tran- 
script stated  that  a  jury  had  been  waived.  The  record  made 
by  the  clerk  shows  that  the  jury  had  been  discharged,  and  a 
motion  for  new  trial  assailed  the  charge  to  the  jury  and  its 
verdict.  Held,  the  record  controls  the  bill  of  exceptions.— 
State  of  Iowa  v.  lograham,  278. 

-22*  Continuance— As  one  charged  with  a  capital  crime  is  not  as 
a  matter  of  law  entitled  to  time  beyond  the  first  term  after 
indictment  to  prepare  for  trial,  there  will  not  be  a  reversal 
because  a  continuance  beyond  that  term  was  denied  where  it 
does  not  appear  that  defendant  was  unable  in  the  first  term 
to  get  any  evidence  he  needed,  or  that  he  was  prejudiced  by 
want  of  preparation.— State  of  Iowa  v.  Weems,  426. 

2B.  Directed  Verdict— Where  motion  for  verdict  which  contains 
several  grounds  is  sustained  generally,  the  direction  will  be 
sustained  if  either  ground  of  the  motion  is  well  taken. — Dun- 
gan  V.  1.  C.  Ry.  Co.  161. 

24.  Evidence— Taking  of— The  fact  that  the  state  failed  to  iden- 
tify a  revolver  as  being  the  one  with  which  a  murder  was 
done,  does  not  make  the  admission  of  evidence  received  in 
the  attempt,  reversible  error. — State  of  Iowa  v.  Weems,  426. 

26.  iSamc— The  exclusion  of  a  question  asked  for  the  purpose  of 

contradiction  is  not  reversible  error,  where  there  is  no 
such  fact  in  evidence  to  be  contradicted,  and  is  discretion- 
ary.—Zdem. 
20.        J VHOR— Prejudice — A  conviction  will  not  be  disturbed  because 
a  juror  had  formed  the  opinion  that  deceased  was  murdered, 
when  that  fact  is  practically  conceded  and  the  juror  says  that 
he   knows  of  no   reason    why  he  cannot  give  a  verdict  in 
accord   with  the  evidence.     Code,  4405. — State  of  Iowa  v. 
Weems,  426. 

27.  Objection  Below— Facts   stated   under  which   an   appellate 

court  will  not  interfere  because  the  objection  that  answers 
would  criminate  a  witness,  were  made  by  the  attorney  of  the 
witness  instead  of  the  witness. — State  of  Iowa  v.  Weems, 
426. 

28.  Same— Duplicity  in  an  indictment  cannot  be  first  urged  on 

appeal. — State  of  Iowa  v.  Callahan,  804. 

29.  Same — Nor  objection  to  the  instructions. — Idem. 

-80.  5a77ie— Evidence  in  a  criminal  case  cannot  be  first  objected 

to,  on  appeal. — State  of  Iowa  v.  Oiborne,  281. 

^1^  Presumptions— Where  all  the  reasons  for  excluding,  one 
jointly  indicted  from  the  court  room  are  not  in  the  record, 
this  court  will  not  presume  that  the  reasons  not  appearing 
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were  insufficient  to  warrant  the  exclusion. — State  of  Iowa  v 
Weems.  426. 
82.        Same— Where  testimony  for  defendant  is  received  subject 
to  objection  and  there  is  judgment  for  plaintiff,  it  will  be 
presumed  on  appeal  that  such  evidence  was  not  considered. 
— Wright  V.  Insurance  Association,  860. 
88*  Prejudice— An  appellate  court  cannot  say  that  a  remark  of  the 

trial  court  in  [refusing  to  allow  a  codefendant  in  a  prose- 
cution for  murder,  to  be  present  for  consultation,  that  upon 
a  previous  day  a   bottle  of  liquor  was  found  upon  such 
codefendant's  person,    is  prf  judicial  error.— State  of  Iowa 
V.  Weems,  426. 
84.        Transcript— The  original  transcript  of  the  evidence  made  by 
the  reporter  canuot   be  considered   on   appeal,  unless  It  is 
identitied  as  being  the  evidence  in  the  case  by  a  certificate  of 
the  clerk  of  the  court  below.— State  of  Iowa  v.  Tower,  101. 
85*    Distriot  Judfire*s  Opinion— The  opinion  of  the  trial  court  as  to 
facts  and  law  is  properly  filed  and  made  a  part  of  the  record 
on  appeal.— Gregg  v.  Spencer,  501. 

86.  Harmless   Error- Some   confusion    arose    in    the    pleadings, 

because  matter  properly  the  subject  for  reply  was  urged  by 
amendment  to  petition.  The  court  submitted  a  question  to 
the  jury  which  was  not  in  issue,  because  some  testimony  of  the 
appellant  involved  that  question  in  some  uncertainty.  Beld^ 
there  will  be  no  reversal,  especially  as  it  appears  that  appel- 
lant was  not  prejudiced— White  v.  Byam.  166. 

87.  Judioial  Notice— The  supreme  court  will  take  notice  of  its 

decision,  and  the  record  of  a  case  in  which,  on  rehearing,  it  has 
entered  a  procedendo,  so  that  an  abstract  on  appeal  from  a 
decree  entered  in  accordance  with  the  procedendo  need  not  set 
out  the  evidence  in  the  case.-^Pitkin  v.  Peet  et  al.  748. 

38.    Objection  Below— That  a  money  judgment  in  replevin,  includes 
property  not  taken  under  the  writ,  cannot  be  first  urged  on 
appeal.— Klotz  v.  James,  1. 
89.        Same    Where  the  allegations  of  a  cross  bill  are  denied  in  a 
petition,  they   will  not  be  deemed  admitted  for  want  of 
reply.    And  where  an  equity  cause  has  been  tried  below,  as 
though  said  allegations  were  denied,  they  will  be  deemed 
denied  on  appeal.— Med  land  v.  Walker,  175. 
40.  Same-  A  portion  of  a  decree  relating  to  advancements,  ren- 

dered in  a  proceeding  for  the  interpretation  of  a  will,  will 
not  be  considered  on  appeal,  where  it  affects  the  appel- 
lants only,  and  no  objection  was  made  or  exception  taken 
in  the  trial  court.— Stewart  v.  Stewart,  620. 
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41.  Same— Error  in  computation   involved  in  a  judgment  can 

not  be  first  questioned,  on  appeal.— Reed  v.  Lane,  454. 

42.  Deposition  -ObjectionB  to  a  deposition  taken  before  a  sten- 

ofj^raphf'r  on  af^reement,  cannot  be  first  urged  on  appeal. — 
Medland  v.  Walker.  175. 
43*  Instructions— Ohiections  to  instruction  cannot  be  considered, 

it  not  appearing  that  they  were  excepted  to,  or  that  the 
ground  of  objection  thereto  was  set  out  in  the  motion  for 
a  new  trial.— Dean  &  CJo.  v.  Zenor,  Sheriff,  752. 
44*  Same — An  exception  to  all  of  the  instructions  is  insuf- 

ficient where  some  of  them  are  correct.^ Hollenbeck  & 
Son  V.  Garst,  509. 

45.  Jurisdiction— Equity^Our  statute  provides  that  error    in 

adopting  proceedings  may  be  corrected  and  shall  not  work 
abatement;  that  failure  to  move  for  correction  waives 
such  error;  that  lack  of  jurisdiction  appearing  in  the 
pleadings  is  a  cause  for  demurrer,  and  if  not  so  appear- 
ing, it  is  to  be  taken  advantage  of  by  answer,  and  that 
unless  so  asserted  it  shall  be  waived.  (Code  2514,  2516. 
2519,  2048.  2650.)  Held,  the  objection  that  a  court  of  equity 
has  no  jurisdiction  because  plaintiff  has  a  remedy  at  law, 
cannot  he  first  urged  on  appeal  —Corey  v.  Sherman.  114. 

46.  Motion— ^yheTe  objections  to  the  form  of  a  motion  do  not 

appear  to  have  been  ruled  on  below,  the  propriety  of  the 
motion  will  not  be  reviewed.— Mean  Bros.  v.  Yeager,  694. 

47.  Presumption  In  Favor  of  Court  Below— Where  deeds  which 

it  is  complained  are  defectively  acknowledged,  do  not  appear 
in  the  record,  it  will  be  presumed  that  the  court  below  rightly 
admitted  them  —Medland  v.  Walker.  175. 

48.  Same— AasiGNMENTS    of   Error.— Mark   Buford  v.  D.  G. 

Devoe,  736. 

48.  Contributory  Negligence— Except   where    contributory  negli- 

gence is  aflSrmatively  shown,  or  where  there  is  an  entire 
absence  of  facts  upon  which  to  base  an  inference  of  due 
care,  despite  the  aid  of  reasonable,  and  natural  presump- 
tions, it  will  not  be  held,  on  appeal,  that  one  who  was 
injured  while  acting  in  the  line  of  his  duty,  no  one  seeing 
the  accident,  was  guilty  of  contributory  negligence.  Fish 
V.  I.  C.  Railway  Company,  702. 

49.  Rehearinfif— A  rehearing  of  a  case  on  appeal   suspends  the 

former  opinion  rendered,  and  no  portion  of  the  former  opin- 
ion will  be  operative  unless  aflSrmatively  adopted  on  the  final 
determination  on  rehearing.— Pitkins  v.  Peet,  et  al.  748. 
hO*        Same— 'I'he  first  opinion  is  suspended  and  ceases   to    have 
any    effect  when   a  rehearing  is  ordered,   except  as  it  is 
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incorporated  in  or  approve^  by  the  opinion  filed  on  rehear^ 
ing.— Stewart  v.  Stewart,  620. 

51.  Review— Where  a  cause  must  be  reversed  because  testiooooy 

was  improperly  taken  outside  of  the  courf  house,  the  weight 
of  the  evidenca  will  not  be  considered  —Funk  v.  Carroll 
County,  158. 

52.  Same— Where  the  appeal  is  taken  because  of  the  taxation  of 

an  attorney's  fee,  it  is  sufficient  to  bring  up  the  evidence 
dealing  with  the  taxation,  only. — Dickinson  &  Bartlett  v. 
Athey,  868. 

58*  Same — Where  the  evidence  upon  which  the  report  of  boundary 
commissioners  reste,  is  not  presented,  an  order  declining  to 
set  the  report  aside  because  of  erroneous  findings,  will  not 
be  disturbed.— Maher  v.  Shenhall,  684. 

PRAYER— See  Plead,  ". 

PRESUMPTIONS— See  Appeal.  »;  Cokpor.,  ";  Judgments,  »;  Pract. 

SUPCT..  \  \  ",  8^  8»,  *^  TaXATIOX,  \ 

PRINCI  PAL  AND  AGENT-  See  737;  Estate  of  Decedent.  «; 

Insur.,  ^  *, 
1.  Apparent  Authority— Defendant  made  his  note  for  insurance 
payable  to  D.  who  was  the  state  manager  of  the  insurer.  He 
agreed  to  renew  the  note  for  three  years  and  receipted  for 
the  note,  in  his  official  capacity,  on  a  blank  furnished  by  the 
company.  The  giving  of  a  second  note  in  renewal  was 
induced  by  B.  who  signed  himself  "superintendent  of  agents.** 
A  third  renewal  was  obtaine<l  by  one  who  appeared  on  the 
company's  letter-heads  as  "cashier,'*  and  so  signed  the 
request  for  the  note.  The  "cashier'*  acknowledged  the  receipt 
of  the  note  and  furnished  defendant  a  new  policy.  He  prom- 
ised, but  failed  to  return  the  second  note.  Said  state  agent 
selected  medical  examiners  for  the  company  and  had  authority 
to  solicit  insuranoe  and  such  cashier  was  empowered  by  the 
state  agent  and  by  the  company.  The  latter  issued  policies 
from  its  home  otUce  though  nothing  was  given  for  them  except 
said  notes.  Held,  the  taking  of  the  note  and  its  renewals  were 
within  the  apparent  scope  of  the  state  agent's  employment, 
and  the  company  was  bound  to  return  said  second  renewal 
note  or  suffer  jidgment  for  the  amount  of  said  note  and  obli- 
gations.—First  National  Bank  v.  Getz.  139. 

PRIVILEGED  COMMUNICATION— See  Afty.  and  Client,  K 

PROBA  IE   LAW-See  Est.  of   Dkckd.  Judg.  »,  «,  ";   Guard,   and 
Ward  Wills. 

PROMISSORY  NOTES-SeeNKG.  Instr. 

PROOF  OF  LOSS— See  Insur.  ",  «. 
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PUBLIC  BUILDINGS-See  Mun.  Corp.  « to  . 
PURCHASER-See  Equity,  \  *;  Mortgages.  ♦,  *-,  Neq.  Instk.  « to  \ 
QUO  WARRANTO-See  Pract.  «. 

RAILROADS— See  Constit.  Law. 

1.  Assumingr  Risk  does  not  preclude  recovery  for  the  death  of  a 
brakeman  caused  by  stumbling  on  a  loose  stone  in  the  yards, 
though  he  knew  that  gravel  trains  from  which  stones  fell  were 
in  the  yards  wliere  he  went  to  work  at  midnight,  and  also  knew 
that  the  company  was  accustomed  to  clear  such  stones  from 
time  to  time.  -Fish  v.  I.  C.  R'y.  Co.  702. 
.  OoDtributory  Nefifligence— Children— A  boy  twelve  years  old, 
of  ^ood  ability  and  usually  well  informed,  who  is  injured  by 
catching  bis  foot  between  the  end  of  a  moving  turn  table  and 
the  side  of  the  pit  while  attempting  to  step  from  it,  on  a  dark 
night,  is  guilty  of  contributory  negligence,  as  matter  of  law. — 
Carson  v.  C.  R.  l.  &  P.  R'y  Co.  583. 
B«        Directed  Verdict — Venlict  should  not  have  been  directed. — 

McFall  V.  Iowa  C.  Ry.  Co.  723. 
4.  Evidence— Except  where  contributory  negligence  is  affirm- 
atively shown  or  where  there  is  an  entire  absence  of  facts 
upon  which  to  base  an  inference  of  the  due  care  despite  the 
aid  of  reasonable  and  natural  presumptions,  it  will  not  be 
held,  on  appeal,  that  one  who  was  injured  while  acting  in 
the  line  of  his  duty,  no  one  seeing  the  accident,  was  guilty 
of  contributory  negligence.— Fish  v.  I.  C.  Ry.  Co.  702. 
5*  Instructions— The  fact  that  a  warning  was  sounded  and  that 
plaintiff  thereafter  left  the  track,  does  not  warrant  an  instruc- 
tion that  a  subsequent  increase  of  speed  of  the  car  could  not 
be  complained  of  by  plaintiff  It  ignores  that  the  car  employes 
may  have  had  reason  to  believe  that  plaintiff  did  bear  the 
warning  and  yet  would  not  act  on  account  of  it— Wilkins 
V.  Railway  and  Bridge  Co.  668. 

6.  iSaTwe— The  fact  that  a  car  could  be  beard  when  between  from 

one  hundred,  and  five  hundred  feet  away,  does  not  entitle 
defendant  to  a  verdict.  It  may  not  have  been  possible  for 
plaintiff  to  have  avoided  collision  if  he  tirst  heard  the  car 
when  one  hundred  feet  distant,  and  though  plaintiff  was 
negligent,  the  motoriuan  may  have  known  of  plaintiff's 
presence,  and  his  negligence,  without  making  effort  to 
avoid  injuring  him. — Idem. 

7.  Practice  -Where  several  acts    of   negligence  are   charged 

against  a  carrier,  and  the  evidence  tends  to  show  but  one 
of  them,  the  jury  should  be  explicitly  told  that  recovery 
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was  limited  to  the  one  ground.— Hiatt  v.  D.  M.,  N.  &  W. 
Ry.  Co.  169. 

S»       Jury  Question— The  evideuce  tended  to  show  that  plaintiff 
was  driving  an  enclosed  wagon.     He  had  to  lean  out  to  look 
back.    He  did  look  and  saw  no  car  coming,  and  the  same 
happened  a  block  further  on.    Still  another  block  on  be  was 
struck  by  a  car  coming  from  the  rear.    He  was  driving 
between  track  and  curbing,  the  width  of  the  space  was  nine 
feet  four    inches,    into   which   the   car  projected  eighteen 
inches.    His  horse  was  walking.    He  was  attentive  but  heard 
no  car.    The  car  was  running  down  grade  at  a  high  rate  of 
speed  and  no  signal  was  given.    Held,  a  verdict  for  plaintiff 
will  not  be  disturbed. —Wilkins  v.  Railway  and  Bridge  Co. 
668. 
^.    EXvidenoe— Without  proof  that  cars  on  all  lines  are  of  the  same 
character  and  operated  under  the  same  conditions,  it  cannot 
be  shown  how  far  a  car  could  be  heard  on  one  line,  by  testi- 
mony, how  far  cars  could  be  heard  on  another. — Wilkins  v 
Railway  and  Bridge  Co.  668. 

10.  SAME~lt  may  be  shown  that  decedent  left  little  property.    It 

bears  on  what  inducements  he  had  to  be  industrious.-  Fish  v. 
I.  C.  Ry.  Co.  702. 

11.  Res  gest^  -Statements  as  to  the  cause  of  an  accident  made 

within  two  minutes  after  it  happens,  are  admissible  as  res 
gestae,— Fish  v.  I.  C.  Ry.  Co  702. 

12.  Neffliffenoe  -In  an  action  for  injuries  received  by  plaintiff's 

wife,  while  driving  in  a  baggy  on  a  highway  running  near 
defendant's  tracks,  through  the  negligent  sounding  of  the 
whistle  on  defendant's  engine,  whereby  the  horses  became 
frightened,  there  was  evidence  that  the  engineer  had  sounded 
four  blasts  on  the  whistle  when  about  forty  or  fifty  rods  from 
the  team,  and  eighty  rods  from  a  crossing  ahead,  toward 
which  the  team  was  making,  and  gave  one  blast  for  brakes 
when  about  five  hundred  feet  from  the  team,  and  that  the 
team  was  not  excited  thereby;  that  the  team  instead  of  making 
the  crossing,  turned  into  a  field,  near  the  track;  that,  when 
they  were  one  hundred  and  twenty  feet  from  the  tracks,  the 
•engineer  again  sounded  the  whistle  for  a  release  of  the  brakes; 
and  that,  immediately  thereafter,  the  team  became  unman- 
ageable. Held,  that  the  last  sounding  of  the  whistle,  in  view 
of  the  fact  that  former  whistles  had  not  frightened  the  team, 
was  not  negligence,  unless,  in  the  exercise  of  reasonable  pru- 
dence, the  engineer  should  have  known  that  the  sounding  of 
the  whistle  at  that  time  would  have  frightened  them.— Ochel- 
tree  v.  C.  &  N.  Ry.  Co.  246. 
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18«        Lighting  Platform— A  railroad  is  required  to  use  ordinary 
and  reasonable  care  in  so  lighting  its  depot  platforms,  that 
persons  going  to  and  from  trains  may  use  it  with  reasonable 
safety.    The  rule  that  in  providing  conveyance  for  passeng- 
ers the  utmost  care  and  diligence  must  be  furnished,  does 
not  apply.— Hiatt  v.  D.  M.»  N.  &  W.  R»y  Co.  109. 
14»    Rule—WAIVER— A  rule  may  be  waived  because  of  the  fact  that 
officers  know  it  is  being  disregarded  by  employes,  though  the 
latter  have  knowledge  of  the  rule  and  of  the  dangers  the  rule 
is  intended  to  avert.  -Fish  v.  I.  C.  Uy.  Co.  702. 
RAPE  -See  Crim.  Law.  », '«,  ",  «►.  ",  «  «. 
RATIFICATION— See  Insur.  \ 

REAL  PROPERTY. 

1.  Basement— Directed  YBRDior— [t  appears  that  plaintiflfs 
grantor  dedicated  land  for  a  road,  with  an  express  reservation 
of  the  right  to  attach  a  fence  to  the  bridge  **wbicb  must  neces- 
sarily be  built  across  Rock  run,  before  said  road  can  be  made 
passable.'*  A  bridge  which  was  thereafter  built  on  the  dedi- 
cated piece  of  road  was  not,  strictly  speaking,  over  Rock  run 
or  its  main  channel,  and  the  petition  so  showed.  It  crossed  a 
deep  ravine  where  the  ravine  made  a  junction  with  the  creek 
and  some  forty  feet  from  a  county  bridge  over  Rock  run.  This 
county  bridge  was  built  when  said  dedication  was  made  and 
was  not  necessary  to  make  the  new  road  passable.  Both  plaint- 
iff and  his  grantor  had  for  many  years  connected  their  fences 
with  the  bridge  over  the  ravine,  and  allowed  their  cattle  to  pass 
under  it.  These  privileges  were  essential  for  pasturing  pur- 
poses. It  was  charged  that  defendant  in  rebuilding  the  bridge, 
had  maliciously  destroyed  said  passage.  The  defendant 
insisted  that  said  reservation  applied  to  said  county  bridge 
and  not  to  the  one  built  and  rebuilt  over  the  ravine.  Held,  it 
was  error  to  direct  a  verdict  for  defendant  on  account  of  so 
construing  the  grant,  especially  as  the  question  of  identity  was 
raised  only  on  the  introduction  of  testimony — Ague  v.  Slit- 
singer,  181. 
•2.  Oonstruotion—A  reservation  of  a  right  to  attach  a  fence  to  a 
bridge  includes  the  right  to  passage  way  for  stock  under  the 
bridge,  under  the  circumstances  at  bar.  60  N.  AV.  Ilep.  483, 
reversed  on  rehearing.— /t/crw, 

^.  Meetnder  Line—EviDENCE— A  lake  meander  line,  run  by  a  gov- 
ernment survey,  touched  the  shore  line  of  the  lake  in  one  or 
two  places  only,  and  so  ran  as  to  leave  a  large  tract  of  land 
between  the  meander  line  and  the  actual  shore  of  the  lake; 
but  the  line  appears  on  the  plat  of  the  government  survey  as 
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being  coincident  with  such  shore.    Most  of  this  land  is  high' 
and  not  subject  to  oveiflow.    Plaintiff  is  the  holder  of  a  patent 
to  a  tract  lying  along  the  meander  line.    The  land,  without  any 
lying  between  the  meander  line  and  the  actual  shore  of  the 
lake«  contains  the  number  of  acres  which  the  patent  recites. 
The  patent  makes  no  reservations  and  the  government  has- 
never  asserted  title  to  the  land  between  the  said  line  and  the 
lake  shore.    Eeld:    A   meander    line   is  not  a  boundary.    It 
merely  determines  the  sinuosities  of  water  banks  and  what 
fractional  part  of  a  government  subdivision  is  subject  to  sale 
and  to  be  paid  for.    Plaintiff  is  a  riparian  owner  and  holds  al 
the  land  between  the  meander  line  and  the  high-water  line  o 
the  lake.    Under  these  circumstances,  evidence  aliunde  is  not 
admissible  to  show  the  meander  line  was  intended  as  a  bound- 
ary.—Schlosser  V.  Cruickshank,  414. 

RECORDING  LAWS-See  Fraud  Conv.  •.  \ 

REDEMPTION— See  Fraud  Conv.  »«;  Mortgages,  »;  Taxation,  *. 

REGISTERED  LETIER-See  638. 

REPLY-See  Pract.  «. 

RES  ADJUDICATA-See  Cri.m.  Law.  «  «a- 

RESCISSION— See  Atty.  and  Client,  *;  Equity,  »;  Wakrantv,  • 

RE-TAXING  COSTS-See  Pkact.,  «. 

ROBBERY— See  Crim.  Law,  »  «  ^. 

RULE— See  Railroads.  ". 

RULING— See  Plkad.,  ". 

SALE— See  Guard,  and  Ward,  ^  Mortgage.  *  to  '. 

SECONDARY  EVIDENCE-See  Waite  v.  High,  742. 

SEDUCTION-See  Crim.  Law,  ^  '»,  «  *•. 

SELKCTION  OF  OFFICIAL  PAPER- See  Plkad.,  ". 

SETTLEMENT-See  Fraud,*. 

SETTING  FIRE-See  Negljg.,  ^^ 

SHAREHOLDER-SeeCoNSTiT.  Law,  » to  •. 

SHERIFF— See  Mkcii.  Lien,  '. 

SPECIAL  INTERROGATORIES-See  Pract..  «. 

SPECIFIC  PERFORMANCE— See  Equity.  \  »;  Pract.,  ». 

STATE  BANKS-CoNSTiT.  Law,  »to«. 

STATUTE  OF  FRAUDS- See  EviD.,  « 

STATUTE  OF  LIMITATIONS— See  Cokpor.  »«,  ";  Fraud,';  Mux. 

Corp.  *. 
STOCKHOLDERS— See  Corporat.  ",  ";  Constit.  Law,  » to  •. 
SUB  CONTRACTOR— See  Mkxh.  Lien.  » to  ". 
SUBMISSION— See  Pract.  ^K 
SUBSCRIBER— See  Contskuct.  of  Writings. 
SUCCESSION— See  Corporat.  ". 
SUPERIOR  COURT— See  Pract.  ». 
SURVKY— See  Real  Prop.  \ 
SUSPENSION  OF  FINE-See  Crim.  Law,  «. 
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Tax.  to  War. 

TAXATION — See  C0N8TIT.  Law,  » to  •;  Fraud.  Conv.  i;  Plead- 
ing, ". 

1.  Tax  Deed— Laches    Revision,  739,  provides  that  the  board 

shall,  after  assessor's  book  is  returned,  assess  land  if  the  asses- 
sor failed  to  do  so.  Section  747  requires  the  clerk  of  the  board 
to  do  this  if  the  board  fails;  section  752  that  the  treasurer  shall 
cure  failure  of  the  clerk  to  act,  and  if  the  treasurer  fail,  section 
755  requires  the  owner  to  assess.  The  holder  of  a  tax  deed  paid 
taxes  and  made  improvements  for  twenty  years  and  while 
claimant  paid  no  taxes.  llelO,  it  is  presumed  that  said  officers 
did  their  duty  and  claimant  will  not  be  allowed,  after  this 
lapse  of  time,  to  overcome  that  presumption,  and  presump- 
tions created  by  the  deed,  by  simply  showing  that  no  valuation 
was  placed  upon  the  land  in  the  assessor's  books  for  the  years 
for  the  taxes  of  which  the  land  was  sold.— Lathrop  v.  Irwin,  713. 

2.  Notice  to  Redeem— Land  was  taxed  to  a  wife.    She  and  her 

husband  occupied  it.  Notice  to  redeem  from  the  tax  sale  was 
served  on  the  husband  alone.  Hdd,  a  tax  deed  based  on  the 
sale  is  void—Code,  894.— Medland  v.  Walker,  175. 

TENDER— See  Conversion. 

TRANSFER  TO  EQUITY— See  Pract.  «°. 

TRESPASS-See  Equity,  •. 

TRIAL-See  Evid.  «;  Pkact.  ^  ^a. 

TRUSTS-See  Est.  of  Deced.  «;  Fraud.  Conv.  ". 

VACATION— See  Judgments,  K 

VARIANCE— See  Crim  Law.  ".  «;  Evid.  »•;  Neg.  Instr.  •. 

VENDOR  OF  DRUGS-See  Crim.  Law,  ^ 

VENUE-CHANGE  OF-See  Crim.  Law,  »«,  «•. 

VOID  S  rATU TE— See  Mun.  Corpor.  \  *. 

WAGES— See  Constit.  Law,  «. 

WAIVER— See  Attachment.  »;  Crim.  Law,  *^  ^\  Land  and  Ten.  ^; 
Plead.  \  *,  »  to  **;  Pract.  Sup.  Ct.  ";  Railroads,  ";  War- 
ranty, *,  ^  ». 

WARRANTY-See  Evid  y 

1.  Oonstruotion— Breach— Estoppel— The  giving  of  a  note  for 

the  price  of  a  threshing  machine,  after  a  trial  of  it  in  thresh- 
ing one  kind  of  grain,  is  not  a  settlement  for  it  "after  having 
tried  it,"  within  the  meaning  of  a  clause  in  the  contract  for 
its  sale,  providing  that  a  settlement  for  it  after  having  tried  it, 
estops  the  purchaser  from  all  claim  for  damages  for  breach  of 
warranty.- Briggs  &  Lucas  v.  Rumley  Co.  202. 

2.  Same— Where  an  order  is  for  '^a  separator  and  twelve-horse 

Dingee  power,"  and  the  warranty  is,  * 'that  with  good  manage- 
ment the  machine  is  capable  of  doing  a  good  business, " 
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there  is  a  breach  of  warranty  if  the  maebiDe  cannot  be  suc- 
cessfully operated  with  a  power  of  twelve  horses.— Machin- 
ery Company  v.  Ridenour,  638. 

3.  Same — A  warranty  that  a  threshing  machine  will  do  as  good 

work  *'as  any  other  separator  of  its  size  in  the  United  States" 
is  a  representation  that  it  is  reasonably  lit  to  perform  the 
work  for  which  it  was  intended. — Briggs  &  Lucas  v.  Rumley 
Co.  202. 

4.  Same — Return — A  provision  in  a  contract  for  the  sale  of  a 

threshing  machine  that  it  should  be  returned  to  the  place 
where  received,  in  case  it  failed  to  fulfill  the  warranty,  is 
sufficiently  complied  with  by  notice  to  the  agent,  who  sold 
it,  that  the  machine  was  in  the  town  in  which  it  was  received, 
subject  to  his  order,  especially  where  the  agent  does  not 
object  to  the  place. — Idem. 
•5.    Daznages— Freight   paid    by    the    purchaser   of   a    threshing 
machine,  is  recoverable  as  damages  for  a  breach  of  warranty  of 
the  machine,  where  the  freight  was  made  a  part  of  the  pur- 
chasejprice,  by  the  contract  of  sale. — Idem. 
•0*    Reoiseion — One  who  seeks  to  recover  the  purchase  price  paid 
on  account  of  a  breach  of  warranty,  musts  show  a  return  or 
offer  to  return.    Therefore,  it  was  error  to  charge  that  it  could 
be  recovered  back  if  an  apparatus  did  not  work  according  to 
warranty,  without  fault  on  the  buyer's  part. — Hoffman  v.  Dis- 
trict of  Hampton,  819. 
7.    Wedver— One  who  orders  a  new  machine  and  knowingly  accepts 
one  which  has  been  used  waives  the  objection  that  the  machine 
is  not  new.— Machinery  Co,  v.  Ridenour,  638. 
^.    Same— A  threshing   machine  company,   by  sending  one  of  its 
agents. to  rectify  defects  in  a  machine  sold  by  it,  waives  a  pro- 
vision  in  the  contract  of  sale  providing  that  failure  to  give 
notice  to  the  company  in   writing,  of  a  defect,  bars  any  claim 
for  breach  of  warranty.— Briggs  &  Lucas  v.  Rumley,  202. 

WILLS. 

1.  Interpretation  —  Extrinsic  Evidence  —  A  devise  of  land 
described  in  the  will  as  the  south  half  of  the  northeast  quarter 
will  pass  title  to  the  south  half  of  the  southeast  quarter  where 
testator  owned  the  last  named,  and  not  the  first  named  tract, 
and  where  the  will  shows  an  intention  to  devise  the  tract 
which  testator  owned.  When  the  word  north  is  disregarded, 
the  description  covers  the  south  half  of  the  east  quarter. 
There  being  two  east  quarters,  a  latent  ambiguity  becomes 
apparent  and  evidence  outside  of  the  will  is  admissible  to 
explain  that  ambiguity.— Stewart  v.  Stewart,  620. 
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"Wills    Continued 

2.  Life  Estate— A  will  devised  lands  to  one  "daring  his  natural 
life,  and,  at  bis  death  the  premises  shall  ffo  to  aud  be  equally 
divided  between  his  heirs  and  next  of  kin."  It  also  directed 
devisee  to  pay  to  another,  durinfi;  her  life,  a  stated  sum  per 
month,  and  that  his  allowance  should  be  a  lien  upon  the  land 
devised.  Held,  nothing  more  than  a  life  estate  is  created  by 
such  a  will.— Zavitz  v.  Preston.  52. 
WrrNESS-See  Waite  v.  High.  742;  Crim.  Law,  *«,  ".  ",  «»;  Evid.^ 
«;PRACT.,«>a.  ". 
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